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IMMIGRATION (GUARDIANSHIP OF ChILDREN) AMENI)MENT BILL 1993

OUTLINE

This Bill amendsthe Immigration (GuardianshipofChildren)Act 1946 to precludethe
Minister of Immigration and Ethnic Affairs from assumingguardianshipof non-citizen
childrenwho enterAustralia for the purposesof being adoptedunderrelevantStateor
Territory adoption legislation.

Currentlythe Minister for Immigrationand Ethnic Affairs is the guardianof non-citizen
children who enterAustralia, are underthe ageof 18 yearsand who either:

(i) intend becomingpermanentresidentsanddid not enterAustralia in the chargeof a
parentor otherrelative, or for the purposesof living underthe careof a parentor
otherrelativeover 21 yearsof age,or

(ii) aresubjectof a directionundersection4AA of the Immigration (Guardianshipof
Children) Act 1946 that thechild is a ward of the Minister of Immigration and
Ethnic Affairs.

Stateor Territory administratorswill not be able to assumeguardianshipof a non-citizen
child until Statesor Territorieshavebeendeclared. The Bill reflectsan understanding
betweenCommonwealth,Stateand Territory Ministers in 1990that Statesand Territories
will enactcomplementarylegislationto assumeguardianshipfor thosenon-citizenchildren
who ceaseto comeunderthe guardianshipof the Ministerfor Immigration and Ethnic
Affairs underthe Immigration (GuardianshipofChildren) Act 1946.

FINANCIAL IMPACT STATEMENT

The Bill will not impact upon the costs of administering the migration program.



IMMIGRATION (GUARDIANShIPOF CHILDREN) AMENDMENT BILL 1993

NOTES ON INDIVIDUAL CLAUSES

Clause1 Short Title

This clauseprovidesthat the Act may be cited as the Immigration(Guardianshipof
Children) AmendmentAct 1993.

Clause2 Principal Act

This clause provides that the term “Principal Act” refersto the Immigration
(Guardianship of Children) Act 1946.

Clause3 Definitions

This clauseamendssection4 of the Principal Act, variously inserting, omitting and
substitutinga numberof new definitionsinto section 4 of the Principal Act.

Subelause3(a) omits thecurrentdefinition of ‘non-citizen child’. The new definition of
‘non-citizen child’ refersto newly insertedsubsections4AAA( 1) and (4). Subsection
4AAA(1) providesthat a non-citizenchild is a child underthe ageof 18 years,who
entersAustraliaas a non-citizenand intends,or is intended,to becomea permanent
residentof Australia. Subsection4AAA(4) providesthat a personunderthe ageof 18
yearsagainstwhom a directionunders4AA of the Principal Act is in force is a ‘non-
citizen child’.

Subclause3(b) inserts3 new definitionsinto the Principal Act as follows.

A definition of ‘declaredStateor Territory’ is inserted. Thisrefersto a newly
insertedsection4AAB which providesthe Ministerof Immigration and Ethnic
Affairs with a discretion to declarea Stateor Territory to be a declaredStateor
Territory for the purposesof the Principal Act.

A definition of ‘intendingadoptiveparent’ is inserted. An ‘intending adoptive
parent’ is a personwho intendsto adopta non-citizenchild underthe lawsof a
declaredStateor Territory, or intendsto securethe recognitionof an overseas
adoptionof a non-citizenchild by thepersonunderthe laws of a declaredStateor
Territory.

A definition of ‘prescribedadoptionclassvisa’ is inserted. This refersto a class
of visa underthe Migration Act 1958 that hasbeenprescribedas suchby
Regulationsmadeunders12 of the Immigration (GuardianshipofChildren) Act
1946.



Clause4 Insertionof new sections

This clauseinserts2 new sectionsinto thePrincipal Act.

New section4AAA provideswhich childrenwill be includedin or excludedfrom the
definition of ‘non-citizen child’. This section contains4 subsections.

Pursuant to subsection4AAA(l), a child is a ‘non-citizenchild’ if he or she is under 18
years of age,entersAustraliaas a non-citizenand intends,or is intended,to becomea
permanentresidentof Australia. This subsectionbrings all non-citizenchildrenwho enter
Australiawithin thepotential guardianshipof the FederalMinister.

A child who otherwisemeetsthe requirementsof subsection4AAA(I) maybe excluded
from the definition of ‘non-citizenchild’ undereitherof subsections4AAA(2) or (3).

Subsection4AAA(2) excludesfrom theMinister’s guardianshipa child who enters
Australia in the chargeof, or for thepurposesof living in Australiaunderthe careof, a
parent,a relativewho has turned21 yearsof age, or an ‘intendingadoptiveparent’.
Paragraphs4AAA(2)(a) and (b) excludethosechildrenwho haveenteredAustraliawith a
parentor adult relative(usually as part of their family unit). Paragraph4AAA(2)(c)
coversthosenon-citizenchildren who enterAustralia with an ‘intending adoptiveparent’.
That is, a personwho will eitheradopt thechild or securerecognitionof an overseas
adoptionunderthe laws of a declaredStateor Territory. Thisparagraphfocuseson the
specific intentionof the ‘intending adoptiveparent’ to adoptor seekrecognitionof an
overseasadoption.

Undersubsection4AAA(3), a child falls outsidethe definition of ‘non-citizen child’
wherethat child entersAustraliain the chargeof, or for the purposesof living in
Australiaunderthe careof, an adult over 21 yearsof age, is the holderof a prescribed
adoptionclassvisa that is in force, and the adult intendsto residewith the child in a
declaredStateor Territory. This subsectionis designedto be administrativelyeasierto
use thanparagraph4AAA(2)(c). Whereasthat paragraphfocuseson an intention to adopt
or securerecognitionof an overseasadoptionunderthe lawsof a declaredStateor
Territory, subsection4AAA(3) operateson the basisof documentaryevidence. That is,
the non-citizenchild is the holderof a prescribedadoptionclassvisa. It is intendedmost
non-citizenchildrenwho enterAustralia for the purposesof adoption(including
recognitionof an overseasadoption)will comeunderthis subsection.

Subsection4AAA(4) providesthat a child is a ‘non-citizen child’ if he or she is under18
yearsof ageandis thesubjectof a direction undersection4AA of the Principal Act that
is in force. Undersection4AA of the Principal Act, the Minister for Immigrationand
EthnicAffairs may directin writing that a child underIS yearsof agewho enters
Australiaas a non-citizenin the chargeof, or for the purposeof living in Australiaunder
the careof, a relativeover 21 yearsof ageand intends,or is intended,to becomea
permanentresidentof Australiashall be the Minister’s ward.

New section4AAB providesthat the Minister maydeclarea Stateor Territory to bea
declaredStateor Territory for thepurposesof this Act.
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