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INSPECTOR—GENERALOFINTELLIGENCEAND SECURITYAMENDMENT
BILL 1994

OUTLINE

This Bill proposesan amendmentto the Inspector—Genera!ofIntelligenceand
SecurityAct 1986 to enablethecurrentandformer Inspectors—Generalandthe current
andformermembersof theirstaffto giveevidenceto theCommissionsof Inquiry into
mattersrelatingto theAustralianSecretIntelligenceServiceissuedby the Governor—
Generalby LettersPatentdated15 March 1994to theHonourableGordonSamuels
AC OCandto Mr Michael CoddAC.

Advicefrom theAttorney—General’sDepartmentis thatprovisionsin the Inspector—
Generalof IntelligenceandSecurityAct which wereintendedto givethemaximum
possibleprotectionto informationheld by the Inspector—Generalmayprecludethe
Inspector—Generalfrom providinginformationor documentsandtherefore
subsiantiallyimpedethe ability of the lnspector—Generalto co—operatewith the
Inquiry. Subsection34(1)of theAct precludestheInspector—Generalandhis or her
staff from disclosingor communicatinganyinformationwhich theyobtainedbecause
theyheldoneof thesepositions,exceptin the performanceof dutiesandtheexercise
of powersundertheAct. The Inspector—General’spowersandfunctionsare listed
comprehensivelyin theAct anddo not includethe givingof evidenceto Royal
Commissionsandsimilarinquiries.

Subsection34(5)of theAct providesthatthe Inspector—Generalor his or herstaffare
not requiredto produceto a Courtanydocumentof which thepersonhascustodyor to
which thepersonhashadaccessby reasonof havingheldoneof the relevantoffices in
a court or to divulgeor communicateany information. A “court” is definedsoasto
includean inquiry suchasthe presentone. However,this provisiondoesnot give the
Inspector—Generalany discretionaboutprovidinginformation;it simplyprovidesa
defencetoapersonin the relevantclasswhowould otherwiseberequiredby acourtor
someotherlegal processto providesuchevidence.

Theeffect of theseprovisionsis thatthe Inspector—Generalmaynot properlydisclose
informationor give documentsto theInquiry.

TheBill will removethisdifficulty by permittingthe currentandformerInspectors—
Generalandthecurrentand formerstaffof the Office of the Inspector—Generalto give
informationandevidenceto theCommissionsof Inquiry conductedby the I-Ionourab(e
GordonSamuelsandMr Michael Coddwithout riskingprosecution.In thatway, it
will ensurethatthe Commissionshaveaccessto aclassof informationwhichwouldbe
amongthemostrelevantavailable.

Thepoint shouldbeemphasisedthatthe amendmentmadeby the Bill will not permit
thedisclosureof informationor thegiving of documentsotherthanto the specified
Commissionsof Inquiry justreferredto. In thatway, the presentposition,which
emphasisestheneedto maintainthe greatestpossibleprotectionfor the privacyof
individualsandfor informationaboutmattersrelatedto security,will be preservedas
far aspossible.



FINANCIAL IMPACTSTATEMENT

Theamendmentitself will not giveriseto any additionalcostsor savings.Theremay
be costsrelatedto therepresentationof theInspector—GeneralbeforetheCommissions
of Inquiry andsomerelatedadministrativecosts.

NOTESON CLAUSES

Clause1 — Shorttitle etc

The Act will be calledtheInspector—GeneralofIntelligenceandSecurityAmendment
Act 1994. It amendstheInspector—Genera!ofIntelligenceandSecurityAct 1986
which isreferredto in the amendingAct asthe PrincipalAct.

Clause2 — Commencement

Clause2 providesthat theAct commenceson the dateonwhich it receivesRoyal
Assent.

Clause3 — Insertionof newsection

Clause3 insertssection34Ainto Part IV of thePrincipalAct aftersection34 which is
the secrecyprovision. Thenew sectionisheaded“Information anddocumentsmay be
givento RoyalCommissioners”andits objectis to providean exceptionto thegeneral
effect of section34 andto permitthe currentand formerInspectors—Generaland
currentand formermembersof the staffof theInspector—Generalto provide
informationanddocumentsto the Commissionsof Inquiry into mattersrelatingto the
AustralianSecretIntelligenceServiceissuedby theGovernor—Generalby Letters
Patentdated15 March 1994to theHonourableGordonI SamuelsAC OCandMr
Michael CoddAC.

Subsection34A(1)providesthat thepurposeof thesectionis to furtherthe inquiries to
beconductedby the Commissionsasdefinedin proposedsubsection34A(7).

Subsection34A(2)providesthatthesectionappliesin spiteof the remainderof theAct
or any otherAct. Theeffect of this is firstly, Ihat the givingto the Inquiry of material
of the kindreferredto in the sectionwill not amountto abreachof section34 or any
otherenactment(suchasthe CrimesAct 1901or thePrivacyAct 1988)andsecondly,
overcomeany argumentthat theprovisionof thematerialis notwithin the functionsof
the Inspector—General.

Subsection34A(3)providesthat theInspector—Generalor a formerInspector—General
maygiveaCommissioninformationacquiredanddocumentsof whichhe or shehas
custodyor to which heor shehasaccessin hisor hercapacityasInspector—General.

Subsection34A(4)providesthat the Inspector—Generalmay, in writing, authorisea
currentor formerstaffmemberto give information or documentsto a Commission.



Subsection34A(5) providesthat a currentor formerstaffmembermay, in accordance
with his orherauthorisationfromtheInspector—General,giveaCommission
informationacquiredanddocumentsof whichheor shehascustodyor to whichheor
shehasaccessin hisor hercapacityasa memberof the staffof the Inspector—General.

Subsection34A(6) permitsthecurrentor formerInspector—Generalor a currentor
formermemberof thestaffof the inspector—Generalto give documentsor information
to hisor her legaladviser. Informationor documentsmay only begiven to a legal
adviserfora purposerelatedto theperson’sinvolvementor possibleinvolvementin
the inquiry conductedby a Commission.Forthislimited purpose,it is notnecessary
for a presentor formerstaffmemberto beauthorisedby theInspector—General.

Subsection34A(7) containsthedefinitionsusedin thesection:

“staff member”meansa memberof thestaffof the Inspector—General.Section32 of
the PrincipalAct providesthat the staffnecessaryto assistthe Inspector—Generalarc to
be personsappointedor employedunderthePublicServiceAct1922andthat the
Inspector—Generalhasthepowersof a Secretaryin relationto thosestaff.

“Commission”meanseachof the Commissionsof inquiry into mattersrelatedto the
AustralianSecretIntelligenceServiceissuedby the Governor—Generalby Letters
Patentdated15 March1994to the HonourableGordonI SamuelsAC OCandto Mr
Michael CoddAC. “Commission” includeseachof the Commissioners,a person
appointedto assista Commissionanda memberof staffof a Commission.

“Inspector—General” includesan actingInspector—General.Section6A of the
PrincipalAct permitstheappointmentofan actinginspector—General.
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