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INDUSTRY RESEARCHAND DEVELOPMENT AMENDMENT BILL 1995

OUTLINE

The Industry Researchand DevelopmentAmendmentBill 1995, which amendsthe Industry
Researchand DevelopmentAct 1986 (the Act), has two purposes.The first is to extendthe
sunsetclausein paragraphs28(2)(a)and31(2)(a)from 31 December1995to 30 June1996.
The secondis to rectify the failure to tablein Parliamentdisallowableinstrumentsmade
underfour sectionsof the Act within 15 sitting dayson Gazettal.

The sunsetclauseamendmentaddressesthe factthat the Industry Researchand Development
Board cannotenterinto new grantagreementsafter31 December1995. The1995-96Budget
initiativesfor the Industry,Scienceand Technologyportfolio includeda commitmentthat the
programswould beextendedto 30 June1996 to allow the Governmentsufficienttimeto
respondto the Industry CommissionInquiry into Researchand Development. This is an
extensionof timeonly, and is not accompaniedby an increasein appropriation.

The secondsetof amendmentsaddressesthe factthat disallowableinstrumentsaddressing
four key areasof the 150% tax concessionwere not tabledin Parliament. TheActs
InterpretationAct 1901 statesthat, unlessdisallowableinstrumentsarelaid beforeboth
Housesof Parliamentwithin 15 sitting daysof Gazettal,the instrumentsceaseto exist. The
Bill correctsthis failure to table beforeParliamentby validatingboth theguidelinesand
decisionsmadeon thebasisof thoseguidelines.

The disallowableinstrumentsin questionare:

guidelinesto enableeligible companiesto ascertainwhetherproposedresearchand
developmentactivitieswill be regardedas havingAdequateAustralianContent,as
describedin section39Eof theAct;

• guidelinesto enableeligible companiesto ascertainwhetherFinanceSchemesin
relationto researchand developmentactivities will be takento beineligibleFinance
Schemes,as describedin section39EA of the Act;

criteria to be met by bodieswishingto be registeredasRegisteredResearchAgencies,
as describedin section39F of the Act; and

• guidelinessettingoutcriteria to be met by eligible governmentbodieswishingto be
enteredon the Registerof CommercialGovernmentBodies, asdescribedin section
39HBof the Act. I

FINANCIAL IMPACT STATEMENT

Therewill beno financial impactarising from this Bill.

I
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NOTESON CLAUSES

Clause1 - ShortTitle

1. Thisclauseprovidesthat the Act may be cited asthe IndustryResearchand
DevelopmentAmendmentAct 1995.

Clause2 - Commencement

Subclause2(1)

2. Thissubclauseis self-explanatory.

Subclauses2(2) to 2(4)

3. Any amendmentto sections39E,39EA, 39EB, 39F and39HBof the PrincipalAct is
takento commencefrom the dateof commencementof thosesections.

Clause3 - Schedule

4. Amendmentsto the Principal Act are setout in the Schedule.

Clause4 - Validation of certainguidelinesandcriteria

Subclause4(1)

5. Subclause4(1) identifies theguidelinesandcriteria to which clause4 will apply.
GuidelinesaddressingAdequateAustralianContent,FinancesSchemesandCommercial
GovernmentBodies,andcriteria addressingRegisteredResearchAgencies,are identified.

Subclause4(2)

6. Thoseguidelinesand criteriawhich were madeby the IR&D Board prior to the
commencementof this clause,butwhich were not tabledin Parliamentas requiredby theActs
InterpretationAct 1901, are madevalid. This validity extendsfrom the time the guidelinesor
criteria were madeby the IR&D Board until such time as theyare,or were,repealed,
replacedor amendedby subsequentguidelinesor criteria.

Subclause4(3)

7. Thevalidation also appliesto guidelinesandcriteria thatwere madeas amendments
to theinitial guidelinesor criteria whichwerenot tabledin Parliament,andthemselveswere

not tabledin Parliament. This affectstwo setsof amendingcriteria addressingRegistered
ResearchAgencies.
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Subclause4(4)

8. Any decisionmadeby the IR&D Boardin line with guidelinesor criteria affectedby
subclauses4(2) and4(3) aremadevalid. This validity, however,only extendsasfar as the
guidelinesor criteria havebeentakeninto accountin making adecision. Shouldadecision
havesomeotheraspectwhich rendersit invalid, then thatdecisionwill remaininvalid on the

basisof that otheraspect.

Subclause4(5)

9. Any act or thing doneby a personin relationto guidelinesor criteria validatedby
subclauses4(2)or 4(3), or decisionsvalidatedby subclause4(4), is madevalid. As with
subclause4(4), however,this validity only extendsasfar as theguidelinesor criteria have
beentakeninto accountin doing the actor thing.

10. For example,this subclauseaffectsactionstakenby the Commissionerfor Taxationon
the basisof decisionsmadevalid by subclause4(4).

Subclause4(6)

11. Validationof djsaflowableinstrumentsundersubclauses4(2)and 4(3)doesnot
interferewith the powerof eitherHouseof Parliamentto disallow instrumentsthat are
currentlybeforeParliament,or anyinstrumentsthatmay be laid beforeParliamentin the
future. It also doesnot validateanyguidelinesor criteria whichhavebeendisallowedby

Parliament.

Subclause4(7)

12. This subclauseremovesambiguity aboutwhat is meantby “making” or “doing” for the
purposesof this amendinglegislation. As the guidelinesandcriteria hadlapsed,theremaybe
a questionas to whetheradecisionor actioncould havebeenproperly madeor done. This
subclauseoperatesto clarify this issueandprovidecertaintyaboutthe statusof those
decisionsor actions.

13. This also appliesto secondaryactionsor thingswhich wereconsideredvalid at thetime
of makingbecausetheinvalidity of theguidelinesor criteriawasnot known, suchasactionsby

theCommissionerfor Taxationin responseto certificatesissuedby the IR&D Board.

14. This subclausealsomakesit explicit thata referenceto adecisionof the IR&D Board
extendsto a decisionmadeby anyof thecommitteesof the IR&D Boardestablishedunder
the Principal Act.

I
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SCHEDULE

Items 1 and 2

15. The 1995-96Budgetinitiatives for the Industry,Scienceand Technologyportfolio
includeda commitmentthat thegrantprogramsunderthe IndustryResearchandDevelopment
Act1986would be extendedto 30 June1996to allow the Governmentsufficienttime to
respondto the Industry CommissionInquiry into Researchand Development. This is an
extensionof time only, andis not accompaniedby an increasein appropriation.

Item 3 to 8 inclusive,10 to 13 inclusive

16. Theseitemsmakeit explicit in the Principal Act that guidelinesor criteria madein
accordancewith thatAct can be repealed,replacedor amended.This applieswhetheror not
the 90 day periodfor initially makingthe guidelinesor criteria haspassed. Any instruments
maderepealing,replacingor amendingguidelinesor criteriawill be disallowableinstruments
for the purposesof section46A of theActsInterpretationAct 1901, andaccordinglywill be
subjectto Parliamentaryscrutiny.

Item 9

17. This item providesfor “a Australian” to be omitted, whereveroccurring,andfor “an

Australian” to be submittedin its place.
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