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INTERNATIONAL WARCRIMESTRIBUNAL BILL 1994

OUTLINE

The purposeof this Bill is to enableAustraliato comply with binding international

obligationswhichwereimposedby theUnited NationsSecurityCouncilon 25
May 1993,when it adoptedresolution827. Thatresolutionestablishedthe
InternationalTribunalfor the Prosecutionof PersonsResponsiblefor Serious
Violationsof InternationalHumanitarianLaw Committedin theTerritory of the
FormerYugoslaviasince 1991,andadoptedthe Statuteof the International

Tribunal.

The Statuteimposesobligationson MemberStates‘to co-operatewith the
InternationalTribunal in the investigationand prosecution’of accusedpersons
andto comply ‘with anyrequestfor assistanceor anorder issuedby aTrial

Chamber’. Suchrequestsmayinvolve, amongotherthings,the identification and
location of persons,the takingof testimonyandthe productionof evidence,the

serviceof documents,thearrestanddetentionof persons,andthe surrenderof
accusedpersonsto the Tribunal.

The Bill containsprovisionsenablingAustralia to comply with theseinternational

obligations. In particular,the Bill providesfor the following matters:

• thearrestand surrenderof personsto the Tribunal (Part3);

otherformsof assistanceto theTribunal, including the takingof evidence

andproductionof documentsor otherarticles;searchandseizure;the giving

of evidenceat hearings,or assistingin investigations,in foreigncountries
wherethe Tribunal is sitting; andserviceof process(Part4);

the sittingof theTribunal in Australia(Part5);

theenforcementof forfeiture ordersmadeby the Tribunal(Part6); and

searchandseizureandarrestprovisionsfor the purposesof the Bill (Part7).
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FINANCIAL IMPACTSTATEMENT

The Bill is expectedto havelittle impacton Commonwealthexpenditureor

revenuein the shortterm. However,therearepossibleimplicationsfor
Commonwealthagencieswhich maybeaffectedby thelegislation. Theremaybe

significantresourceimplicationsfor theAFP, andcostandresourceimplications
might ariseif theTribunaldecidesto sit in Australia.

Thesecostsareunableto bequantifiedatall at this stage(asthe extentto which

the legislationwill be usedin Australiacannotbe determined).

However,thecostimplicationswill be examinedas part of theevaluation

strategy,which is to reviewthe legislationafter it hasbeenin placefor a period
of 12 monthsto determinethe extentto which the legislationhasbeenutilised
andto assesstheresourceimplications.
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NOTESONCLAUSES

PART I - PRELIMINARY

Clause1: ShortTitle

I. Thisclauseprovidesfor theshort title of the Act.

Clause2: Commencement

2. This clauseprovidesthat clausesI and2 commenceon the daythe Act

receivesthe Royal Assent,andthe remainingprovisionscommenceon adayto be
fixed by proclamationor 6 monthsafterRoyal Assent,whicheveris theearlier.

Clause3: The objectsof thisAct

3. This clausesetsout the underlyingbasisof the Act, which is to enablethe

Commonwealthto co-operatewith the Tribunal in the investigationand
prosecutionof personsaccusedof committingTribunaloffences. The various

headsof assistancecoveredby the Act are listed.

Clause4: Definitions

4. This clausedefineswordsandexpressionsusedin the Act.

Clause5: SomeTerritoriesto be regardedas States

5. This clauseprovidesthat the AustralianCapitalTerritory, the Northern
Territory andNorfolk Islandareto be regardedas Statesfor the purposesof this
Act (other thanclause6), and arenot to be regardedas Territories.

Clause6: ExternalTerritories

6. ThisclauseextendstheAct to eachexternalTerritory.

PART 2- REQUESTSBY THE TRIBUNAL FOR ASSISTANCE

Clause7: Tribunalmayrequestassistance

7. Thisclauseprovidesthat requestsmadeto Australiaby the Tribunalareto be
madeto the Attorney-General,or to a personauthorisedby the Attorney-General.
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Without limiting the typesof requestswhich canbe made,the clausesetsout the
expectedtypesof requestsin respectof an investigationor prosecutionthe
Tribunal is conductingor proposingto conduct.

Clause8: Formof requests.

8. This clauseprovidesthatarequestmustbe in writing, and setsout the types
of informationthatthe Tribunal shouldprovidein its request. However,the clause
specifically statesthatfailureto providesuchinformationdoesnot invalidatea

request.

PART 3- SURRENDEROFPERSONSTO THE TRIBUNAL

Division 1 - Arrest of persons

Clause9: Notice by Attorney-General

9. This clauseprovidesfor the Attorney-Generalto give a noticethatarequest

for surrenderhasbeenreceivedfrom theTribunal. The clausemakesit clearthat

the Attorney-Generaldoesnot haveadiscretionin the issueof thisnotice. The
preconditionsfor the issueof the notice arethat theAttorney-Generalreceives
from theTribunal a requestfor surrenderof a person,andan arrestwarrantin

relation to the personissuedby theTribunalor acopy of thatwarrant

authenticatedby theTribunal. The issueof thenotice is the first stagein the
processof surrenderto the Tribunal.

Clause10: issueof warrants

10. This clausesetsout theprocedurefor the issueof an arrestwarrantin relatiot

to aperson.

11. Sub-clause(I) providesthata magistrateis requiredto issuean arrestwarran
in the statutoryform, if an applicationis madeon behalfof the Tribunalfor issueo

a warrantpursuantto a noticeby the Attorney-Generalthatasurrenderrequest
hasbeenreceivedfrom theTribunal (underclause9).

12. Sub-clause(2) providesfor the issueof an arrestwarrantotherwisethan
pursuantto a noticeunderclause9. It recognisesthat theremay be circumstance:

of urgencyrequiringarrestbeforethe Tribunal hasformally requestedsurrender
andthereforebeforethe Attorney-Generalhasissueda clause9 notice. The

magistrateis requiredto issuean arrestwarrantif an applicationis madeon behalf
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of theTribunalfor issueof a warrant,andthe applicationis accompaniedby a

copy of an arrestwarrant issuedby theTribunal,andtheapplicationcontainsa
statementto the effectthat circumstancesof urgencynecessitatethe issueof a
warrantprior to receiptof anoticeunderclause9.

13. Sub-clause(3) requiresamagistrateto sendto the Attorney-General,without
delay,areport statingwhetherthe magistratehasissuedthe warrant.

Clause11: Cancellationof warrants

14. This clauseprovidesfor theAttorney-Generalto direct thecancellationof
arrestwarrantsin certaincircumstances.If apersonhasnot beenarrestedundera

warrant,theAttorney-Generalmustdirecta magistrateto cancelthe arrestwarrant

theAttorney-Generalis satisfiedthat a requestfor surrenderwhichwould
oblige the Attorney-Generalto issuea noticeunderclause9 will not be

receivedfrom the Tribunal. (This appliesin provisionalarrestcircumstances,
whereanarrestis effectedin urgentcircumstances,but, for somereason,the
Tribunaldoesnot follow that up with a requestfor surrender);or

the Attorney-Generalconsidersfor anyotherreasonthat the warrantshould

becancelled. (This coursecould be adoptedif the Attorney-General
consideredthat, in the light of information,he would exercisehis or her

discretionto refusesurrenderof the person).

15. Wherethe personhasbeenarrested,clause13 givesthe Attorney-Generalthe

samepowersin respectof releaseof the personas this sub-clausegives in respect

of cancellationof the warrant.

Clause12: Remand

16. Thisclauserequiresthat personsarrestedpursuantto a warrantissuedunder
clause10 be given certaininformation,andpermitsmagistratesto remandsuch

persons.

17. Sub-clause(I) providesthat personsarrestedunderawarrantmust,as soon

aspracticable:

be given a written noticespecifyingthe Tribunaloffencein respectof which

the arrestwarrantwas issuedanddescribingthe conductthat is allegedto
constitutethe offence;and
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be brought beforeamagistrate.

18. Sub-clause(2) providesthat a personwho hasbeenarrestedshall be
remandedin custodyor on bail for sufficient timeto enablethe Attorney-General

to makea surrenderdetermination,and, if appropriate,to enablea magistrateto
remanda personin custodyunderclause20 following the issueof asurrender

warrant.

19. Sub-clause(3) providesthat a personshallnot begrantedbail unlessthere
are exceptionalcircumstances.Suchaprovision is considerednecessarybecause
experiencehasshownthat thereis a very highrisk of personssoughtfor surrender
to anothercountry absconding.

20. Sub-clause(4) is relatedto sub-clause(3). It is designedto prevent‘bail-

shopping’amongstmagistrates.If apersonis refusedbail, he or sheis not entitled
to makeapplicationsto othermagistratesfor releaseon bail.

Clause13: Releasefrom remandon the Attorney-General’sdirection

21. This clauseprovidesfor the Attorney-Generalto directamagistrateto order
thata personwho hasbeenarrestedandremandedbe releasedfrom custodyor
dischargedfrom bail if the Attorney-Generalis satisfiedthat a surrenderrequest

thatwould oblige the Attorney-Generalto issueanotice underclause9 will not be
receivedfrom the Tribunal,or if theAttorney-Generalconsidersfor anyother
reasonthat theremandshouldcease. The Attorney-Generalhassimilarpowersin

clause11 in relationto cancellationof warrantsof arrest.

Clause14: Releasefrom remandaftercertainperiods

22. This clauseprovidesfor releasefrom remandin certaincircumstanceswherea

personhasbeenarrestedpursuantto a warrantissuedundersub-clause10(2)

(beforereceiptof the Attorney-General’snoticeunderclause9).

23. Sub-clauses(1)and(2) oblige a magistrateto order the releaseof aperson,or

the dischargeof recognisances,wherethe Attorney-General’snoticeunderclause
9 is not receivedwithin 45 daysafter arrestandthe magistrateis not satisfiedthat

the noticewill begiven within a reasonableperiod.

24. Sub-clauses(3) and(4) oblige a magistrateto orderthe releaseof aperson,or

the dischargeof recognisances,wherethe Attorney-General’snoticehasnot been
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receivedwithin the reasonableperiod determinedby the magistratefollowing the
45 dayperiod.

Clause15: Applicationfor searchwarrants

25. This clauseprovidesfor the applicationfor searchwarrantswherea

personhasbeenarrestedunderawarrant issuedunderclause10.

26. Sub-clause(1) setsout the procedures,whereapersonhasbeenarrested

undera warrant,for the applicationfor a searchwarrantto searchpremises.If a
policeofficer hasreasonablegroundsfor suspectingthat evidentialmaterial
relatingto aTribunaloffencein respectof which thewarrantwasissuedis, or
within 72 hours(48 hoursif the applicationis madeby electronicmeans- seesub-

clause(3)) will be, at anypremises,the policeofficer may,by an informationon

oathsetting out the groundsfor that suspicion,apply for the issueof asearch
warrantin relationto thepremisesto searchfor thematerial. (Part7 dealswith the

issuingandeffectof searchwarrants).

27. Sub-clause(2) is in similar termsto sub-clause(1) exceptthat it coversthe
applicationfor searchwarrantsin relation to persons.

Division2 - Surrenderof persons

Clause16: Surrenderdeterminationby Attorney-General

28. Thisclauseprovidesfor the Attorney-Generalto determinewhetheraperson
remandedunderDivision I is to be surrenderedto the Tribunal.

29. TheAttorney-Generalmustdetermineto surrenderthe personunlesshe or

sheis satisfiedthat thereareexceptionalcircumstances.In consideringwhether
thereareexceptionalcircumstances,the Attorney-Generalmustgive the persona
reasonableopportunity to providedocumentsshowing exceptionalcircumstances4
andthe Attorney-Generalmustconsideranydocumentssoprovided.

30. The Attorney-Generalis requiredto makeadeterminationon the person’s
surrenderas soonaspracticableafter the personhasbeenremandedunder

Division 1.



-8-

Clause17: Releasefrom remandon refusalto surrenderthe person

31. This clauseprovidesthat wherethe Attorney-Generalhasdeterminednot to
surrenderthepersonto the Tribunal,heor shemustorder the releaseof the person
or the dischargeof the recognisanceson which bail was granted.

Clause18: Surrenderwarrants

32. This clauseprovidesthat, subjectto clause19, wherethe Attorney-General

determinesthat a personis to be surrenderedto the Tribunal,he or sheshall issue
warrant,in writing in the statutoryform, for the surrenderof thepersonto the

Tribunal.

Clause19: PersonsimprisonedunderAustralianlaw

33. The effect of sub-clause(1) (togetherwith clause18) is that wherethe
Attorney-Generaldeterminesthat a personis to be surrenderedand thatpersonis

servinga prisonsentencein Australia for an offenceagainstanAustralianlaw, the
Attorney-Generalshallneverthelessissuea surrenderwarrant. However, a
surrenderwarrantis not to be issuedunlessthe Attorney-Generalis satisfiedthat

the Tribunalhasgiven adequateundertakings,if required,in relation to the return
of the personto Australia to servetheremainderof the sentenceoncethepersoni.

no longerrequiredto be detainedby,or on the orderof, the Tribunaland in
relationto the custodyof the personwhile travelling,andwhile in othercountries,

forthe Tribunal’spurposes.

34. Sub-clause(2) makesit clear that paroleesandlicenseesarenot to be

regardedas servingasentenceof imprisonment.

Clause20: Detentionfollowing surrenderwarrants

35. This clauseprovidesthat if the Attorney-Generalissuesa surrenderwarrant,

thepersonmustbe broughtas soonas practicablebeforea magistrate,who must
remandthe personin custodyfor suchtime as is necessaryto enablethe surrender

warrant to be executed.

Clause21: Contentof surrenderwarrants

36. Thisclauseprovidesthat a surrenderwarrantmustprovide the necessary
directionsandauthorisationsto permit the personto be surrenderedto be

transportedin custodyto a specifiedpersonwho is anofficer of the Tribunalor
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otherpersonauthorisedby the Tribunal,and to authorisethat specifiedpersonto

transportthepersonin custodyto a placespecifiedby the Tribunal(which may be
aplaceoutof Australiaif theTribunal is sittingout of Australiaor a placein
Australia if theTribunal is sitting in Australia)for thepurposeof surrenderingthe

personto a personappointedby the Tribunal to receivetheperson.

Clause22: Executionof surrenderwarrants

37. Thisclauseprovidesfor the executionof surrenderwarrantsaccordingto

their tenor.

Clause23; Releasefrom remand

38. Thisclausepermitsthe FederalCourt or a SupremeCourt to releaseaperson

who is still in custodyin Australia2 monthsafter asurrenderwarrantwas first
liable to be executed.However,wherethe courtis satisfiedthat the warranthas

not beenexecuted(the personhasnot beendeliveredinto the custodyof the
Tribunal) becauseof dangerto life or prejudiceto health,or for anyother

reasonablecause,it shallnot orderrelease.

Clause24: Effectof surrenderto Tribunal on person’stermsof imprisonment

39. Thisclauseprovidesin effect that thetimea federalor Territoryprisoner

spendsin the custodyof the Tribunal is to counttowardsthe person’sfederal
sentence.It mirrors clause38, which providesfor similar treatmentwherethe
federalor Territory prisoneris a witness(butnot an accusedperson)or othenvise
assistingthe Tribunal.

Clause25: Expiry of Australiansentenceswhile underTribunaldetention

40. Thisclauseappliesto a personwho was servinga sentenceof imprisonment
in respectof an offenceagainstan Australianlaw atthe time of surrender,It

providesthat wherethe person’ssentenceexpireswhile the personis being
detainedby, or on the orderof, the Tribunal, the Attorney-Generalmust inform the
Tribunalof theexpiry and that the undertakingsreferredto in clause19 (if the

Tribunalwasrequiredto give suchundertakings)are no longerrequiredto be

compliedwith.



-10-

PART4- OTHER FORMSOFASSISTANCETO THE TRIBUNAL

Division I - Taking evidenceetc.

Clause26: Attorney-Generalmayauthorisetaking of evidenceetc.

41. Thisclauseenablesthe Attorney-General,if requestedby the Tribunal, to

authorisean Australianmagistrateto takeevidenceandhavedocumentsand

articlesproducedfor the purposeof transmissionto the Tribunalfor thepurposes
of aproceedingbefore,or an investigationconductedby, the Tribunal. The
Attorney-Generalmustnot complywith the requestif, in hisor her opinion, it

would prejudiceAustralia’ssovereignty,securityor nationalinterest,or thereare
exceptionalcircumstancesjustifying non-compliance.

Clause27: Taking of evidence

42. This clausesetsout the proceduresto be followed by amagistratein taking

evidence.

Clause28: Producingdocumentsor otherarticles

43. This clausesetsout theproceduresto befollowed by amagistratein relation

to the productionof documentsor otherarticles.

Clause29: Legal representation

44. Sub-clause(1) permitsthe personto whomthe proceedingor investigation
relatesto bepresentor to be representedin caseswhereevidenceis beingtaken

underclause27.

45. Sub-clause(2) enablesa magistrateconductingaproceedingundereither
clause27 or 28,or both, to permitthe following to havelegal representation:the

personto whomthe proceedingor investigationrelates;anyotherpersongiving
evidenceor producingdocumentsor otherarticles;andtheTribunal.

Clause30: Formof certificates

46. This clauserequiresa certificateby a magistrateundersub-clause27(2)or
28(2) to statewhetherparticularpersonswerepresentwhenthe evidencewas

takenor the documentsor otherarticlesproduced.
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Clause31: Compellability of personsto attendetc.

47. Sub-clause(I) permitsthe magistrateto usethe relevantcompulsorypowers

of thejurisdiction in which the evidence,etc is being takento requirethe
attendanceof witnesses.Thissub-clausealsoensuresthat the witnesswill have
the sameprotectionsas awitnessin a domesticproceeding.

48. Sub-clause(2)providesthat the personto whom the proceedingor
investigationrelatescannotbe compelledto give evidence.

49. Sub-clause(3) providesthatthe personto whom the proceedingor
investigationrelatescannotbe compelledto answerquestionsor produce
documents,articles,etc if the personcould not be compelledto answerthose
questionsor producethosedocumentsby the Tribunal.

Clause32: Tribunal immunitycertificates

50. This clauseprovidesfor an authenticatedTribunal immunity certificate
(definedin sub-clause(2)) to be admissiblein proceedingsunderthisDivision as
primafacieevidenceof mattersstatedin the certificate.

Division2 - Searchandseizure

Clause33: Attorney-Generalmayauthoriseapplicationsfor searchwarrants

51. This clauseprovidesfor the Attorney-Generalto authoriseapoliceofficer to

applyto a magistratefor issueof asearchwarrantwherethe Tribunalhasmadea
requestcompliancewith which mayinvolve the issueof a searchwarrant in

relationto evidentialmaterial,andtherearereasonablegroundsto believethat the
materialis in Australia. (‘Evidentialmaterial’ is definedin clause4, as a thing
relevantto a Tribunaloffence,includingsuch a thingin electronicform). The

Attorney-Generalmustnot comply with the requestif, in his or heropinion, it

would prejudiceAustralia’ssovereignty,securityor nationalinterest,or thereare
exceptionalcircumstancesjustifying non-compliance.

Clause34: Applicationsfor searchwarrants

52. This clauseprovidesfor applicationsfor searchwarrantswhereapolice

officer hasbeenauthorisedunderclause33.



-12-

53. Sub-clause(I) appliesto applicationsfor asearchwarrant to searchpremises
If an authorisedpoliceofficer hasreasonablegroundsfor suspectingthat the

evidentialmaterialis, or within 72 hours(48 hoursif the applicationis madeby
electronicmeans- seesub-clause(3)) will be,at anypremises,thepoliceofficer
may,by an informationon oathsettingout the groundsfor that suspicion,apply
for the issueof a searchwarrantin relation to the premisesto searchfor the

material. (Part7 dealswith the issuingandeffect of searchwarrants).

54. Sub-clause(2) is in similar termsto sub-clause(1) exceptthat it coversthe
applicationfor searchwarrantsin relation to persons.

Division 3 - Giving evidenceathearings,or assistingin investigations,in foreign

countries

Clause35: Personsgiving evidenceor assisting(otherthanprisoners)

55. Sub-clause(1) permits theAttorney-General,if so requestedby the Tribunal,
to makearrangementsfor the travel to aforeigncountryof aperson(otherthana

prisoner)to give evidenceata hearingin connectionwith a proceedingbeforeth~
Tribunalor to assistan investigationbeingconductedby the Tribunal. Before

sucharrangementsmaybe made,theremustbe reasonablegroundsto believetha

the personcan give evidencerelevantto theproceedingor assistthe investigatioi
andthe Attorney-Generalmustbe satisfiedboth that thepersonhasconsentedto

giving evidenceor assistingin the foreigncountryandthat theTribunal (if
requiredby the Attorney-General)hasgiven an adequateundertakingthat the

personwill be returnedto Australiaaccordingto arrangementsagreedto by the
Attorney-General.

56. Sub-clause(2) providesthat theAttorney-Generalmustnot comply with the
requestif, in his or heropinion, it wouldprejudiceAustralia’ssovereignty,securit’

or nationalinterest,or thereareexceptionalcircumstancesjustifying non-

compliance.

Clause36: Prisonersgiving evidenceor assisting

57. Sub-clause(I) setsout the circumstancesin which the clausewill apply.
Thesearethatthe Tribunal requeststhe attendancein aforeigncountryof a

federalor State prisonerwho is in Australia(whetheror not in custody)ata

hearingin connectionwith a proceedingbeforethe Tribunalor to assistan
investigationbeingconductedby the Tribunal. Theremustbe reasonablegrounc
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to believethat the personcangiveevidencerelevantto the proceedingor assist
the investigation,.andthe Attorney-Generalmustbe satisfiedboth that the person
hasconsentedto giving evidenceor assistingin the foreigncountryandthat the
Tribunal(if requiredby the Attorney-General)hasgiven adequateundertakingsin

respectof the mattersreferredto in clause37.

58. Sub-clause(2),which appliesif the prisoneris beingheld in custody,permits
the Attorney-General,in his or herdiscretion,to direct thatafederalprisonerbe
temporarilyreleasedfrom custodyto travel to theforeigncountryto give evidence
atthe proceedingor to assistthe investigation. It alsorequiresthe appropriate

Stateapprovalsto be soughtin relationto Stateprisonersandjoint federal/State
prisonersto enablethe transferof suchprisonersto theforeigncountry. The

Attorney-Generalis alsoempoweredto makearrangementsfor the relevanttravel

of the prisonerunderescort.

59. Sub-clause(3)providesthat the travel to a foreigncountryof federalor joint
federal/Stateprisonerswho havebeenreleasedfrom custodyon paroleor under

licencewill be subjectto the obtainingof suchfederalor Stateapprovals,
authoritiesor permissionsasmayberequiredfor the travel.

60. Sub-clause(4)providesthat the Attorney-Generalmustnot comply with the

requestif, in hisor heropinion, it would prejudiceAustralia’ssovereignty,security
or nationalinterest,or thereareexceptionalcircumstancesjustifying non-
compliance.

61. Sub-clause(5) defines“parole” and“parole decision” for the purposesof
the clause.

Clause37: Undertakingsrelatingto prisoners

62. Thisclausespecifiesthe natureof the undertakingsthat theTribunal maybe
requiredto give in relation to arequestfor aprisonerto giveevidenceor assistan

investigationin a foreigncountry. The undertakingsare:

that,in relationto anyprisoner,theprisonerwill be returnedto Australiain
accordancewith arrangementsagreedto by the Attorney-General;

that, in relationto a prisonerwho is beingheldin custodyin Australia,
appropriatearrangementswill be madefor the prisonerto bekept in custody

in the foreigncountry;andthe prisonerwill not bereleasedfrom such
custodyunlessthe Attorney-Generalnotifies the Tribunalthatthe prisoneris
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entitled to be releasedunderAustralianlaw: and,if theprisoneris soreleased

the person’saccommodationandotherexpensesin the foreigncountrywill
be paidfor by theTribunaluntil suchtime asthe Tribunaldecidesthat the
personis no longer requiredto giveevidencein the proceeding,or to assist

the investigation,to which the requestrelates.

Clause38: Effectof removalto foreigncountryon prisoner’stermsof
imprisonment

63. This clausein effect givesaprisonercreditfor time spentin custodyoversea~

Division4 - Custodyof personsin transit

Clause39: Transit

64. Sub-clause(I) providesthatapersonmaybe transportedthroughAustralia i
the custodyof anotherperson,if apersonis to be transportedin custodyfrom a

foreigncountry throughAustralia to anotherforeigncountryfor the purposeof
giving evidencein aproceedingbeforetheTribunal,or giving assistancein

relationto an investigationbeingconductedby theTribunal, or being surrendere

to the Tribunal.

65. Sub-clause(2) providesthat if an aircraftor ship by whichthe personis bein
transportedlandsorcalls ataplacein Australia, the Attorney-Generalmaydirect
the personto be held in custodypendingcontinuationof the person’s

transportation.

66. Sub-clause(3) permitsthe Attorney-Generalto directthat thepersonbeing

heldin custodyin Australiapursuantto sub-clause(2) bereturnedto the original

country if the person’stransportationis not continuedwithin areasonabletime.

Division5 - Serviceof process

Clause40: Serviceof process

67. Thisclausepermitsthe Attorney-Generalto arrangefor the serviceof a

processrelatingto a proceedingbefore,or an investigationconductedby, the
Tribunal, if so requestedby the Tribunal. However,the Attorney-Generalmustnc

comply with the requestif, in his or heropinion,it would prejudiceAustralia’s
sovereignty,securityor nationalinterest,or thereareexceptionalcircumstances

justifying non-compliance.
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PARTS-S1flINCISOF THETRIBUNAL IN AUSThAL1A

Clause41: Tribunal sittingsin Australia

68. ThisclauseenablestheTribunalto sit in Australiafor the purposeof
performingits functions,includingthe taking of evidence,the conductingor

continuingof aproceedingbefore theTribunal,or the giving of judgmentin a
proceedingbeforethe Tribunal.

Clause42: Tribunal’spowerswhile sitting in Australia

69. Thisclauseprovidesthat theTribunal’spowerswhilstsitting in Australiawill

besuchpowersas are prescribedby regulations.The clauserecognisesthatsuch

matterswill be the subjectof separateagreementsbetweenthe Commonwealth
andtheTribunal. The clauseprovidesthat the regulationsimplementingsuch
agreementsmayapply, adoptor incorporate,with or without modification,the

rules of procedureandevidenceadoptedunderArticle 15 of the Statuteof the
Tribunal.

Clause43: Contraventionof Tribunalordersetc.

70. Thisclauseprovidesfor offencesof knowingly or recklesslycontraveningan

order thatthe Tribunalmakes,or of otherwiseknowingly or recklesslyhindering
theTribunalin the performanceof its functions,while sitting in Australia. It is
considerednecessaryfor the effectiveexerciseof the Tribunal’spowersand

performanceof its functionswhile sitting in Australia.

PART 6- FORFEITUREOF PROCEEDSOFTRIBUNAL OFFENCES

Clause44: Requestsfor enforcementof forfeiture orders

71. Sub-clause(1) enablesthe Attorney-Generalto authorisethe Directorof

Public Prosecutionsto apply for registration,in a specifiedcourt,of aforfeiture

order(defined in clause4 asan orderor declarationmadeby the Tribunalfor
forfeiture of propertyin respectof aTribunaloffence,or evidencingforfeiture of
propertyunderthe Tribunal’sStatuteor rules)againstproperty believedto be

locatedin AustraliawheretheTribunalso requestsandtheAttorney-Generalis
satisfiedthata personhasbeenconvictedby the Tribunalof the Tribunaloffence

to whichthe orderrelatesandthat thereis no furtherappealavailablein the
Tribunal againstthat convictionandorder.
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72. Sub-clause(2) providesthatthe specifiedcourt shallbe the SupremeCourt of
theStateor Territory wherethe propertyis believedto be located.

73. Sub-clause(3) providesthat the Attorney-Generalmustnot comply with the
requestif, in hisor her opinion,it would prejudiceAustralia’ssovereignty,security

or nationalinterest,or thereareexceptionalcircumstancesjustifying the non-
compliance.

Clause45: Registrationof order

74. Sub-clause(I) providesthat, wherethe DPPis authorisedto apply for
registrationof aforfeitureorderandthe DPPsoapplies,thecourt mustregisterthe

orderandgiveor publishnoticeof the registrationto specifiedpersonsin the
mannerandwithin the time the court considersappropriate.

75. Sub-clauses(2) and(3) providefor the requiredform of the Tribunal
forfeiture orderwhen an applicationis madeto registersuchan order. Theremust

be acopy (whichmay bea facsimilecopy) of the appropriateordersealedby the
Tribunal.

Clause46: Effect of order

76. Sub-clause(1) providesthataregisteredforfeitureorderhaseffectandmay
beenforcedas if it wereaforfeiture ordermadeundertheProceedsof CrimeAct

1987at the time of registration.

77. Sub-clause(2) providesthat athgi~trationof afacsimileof asealedcopy
ceasesto haveeffect after 21 daysunlessthe sealedcopyhasbeenregisteredby

then.

PART7- SEARCH,SEIZUREAND POWERSOF ARREST

Division I - Searchwarrants

Clause47: When searchwarrantscan be issued

78. Sub-clause(1) setsout the situationsin which a magistratemay issuea
warrantto searchpremises.An applicationmustbe madeundersub-clause15(1)

or 34(1),andthe magistratemustbe satisfiedby informationon oath thatthereare



reasonablegroundsfor suspectingthat thereis, or within 72 hours(48 hoursif the
applicationis madeby electronicmeans- seesub-clause3) will be, anyevidential

materialat the premises.

79. Sub-clause(2) is in similartermstosub-clause(I), exceptthat it relatesto the

issueof awarrantauthorisinganordinarysearchor afrisk search(definedin
clause4) of aperson.

80. Sub-clause(4) providesthat if thepersonapplyingfor the warrantsuspects
that, in executingthe warrant,it will be necessaryto usefirearms,thegroundsfor

that suspicionmustbe statedin the information. This is intendedto alertthe
magistrateto the possibilityof violence.

81. Sub-clause(5)requiresmembersor specialmembersof the AustralianFederal
Police to discloseto themagistrateat the time of applyingfor asearchwarrant

particularsandoutcomesof all previousapplicationsin relationto the sameperson
or premises.It is intendedto curtail theopportunityfor forum shoppingin

applyingfor searchwarrantsin relationto personsor premises.

82. Sub-clause(6)providesthatamagistratein New SouthWalesor the
AustralianCapitalTerritory mayissueasearchwarrantin relationto premisesor a
personin the JervisBayTerritory. Thisrecognisesthat thereis no resident

magistratein theJervisBay Territory.

83. Sub-clause(7) providesthata magistratein aStateor internalTerritory may

issueawarrantfor searchof premisesor of apersonin that Stateor Territory or in
an externalTerritory. The magistratemayalsoissuesuchwarrantsfor executionin

anotherStateor intemalTerritory if he or sheis satisfiedthat it is appropriateto do
so. This is to coversituationswherewarrantsneedto be simultaneouslyexecuted
in anumberof jurisdictions(forexample,it would beundesirablefor applications

to be madein differentjurisdictionsif officers with the necessaryknowledgeof the
matterarelocatedin onejurisdiction).

Clause48: Contentof warrants

84. Sub-clause(l)setsout the matterswhichmustbe specifiedin awarrant.

85. Sub-clause(2) ensuresthat ihe 7 day(or 48 hour) limit on the durationof
warrant(referredto in paragraph(e) of sub-clause(I)) doesnot preventthe issue

of furtherwarrantsfor the samepremisesor person.
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86. Sub-clause(3) setsout the additional matterswhich the magistrateis to
specifyin awarrantthat relatesto premises.Paragraph(a) requiresthe magistrate

to statethat the warrantauthorisesthe seizureof evidentialmaterial,otherthan the
evidentialmaterialfor which the warrantwasspecificallyissued,which is foundor
thingsrelevantto an indictableoffenceagainstan Australianlaw whereseizureis
necessaryto preventconcealment,loss or destructionor useof the thing in

committinga Tribunaloffenceor an indictableoffenceagainstan Australianlaw.
Paragraph(b) requiresan expressstatementas to whetherthe warrantauthorisesa

frisk or ordinarysearchof personsat,or near,thepremises.This is designedto
ensurethat the magistrateconsidersthe appropriatenessof authorisingthe search
of persons.

87. Sub-clause(4) setsout the additionalmatterswhich the magistrateis to

specifyin awarrantthatrelatesto a person. Paragraph(a) is in similar termsto
paragraph(3)(a), andit requiresthemagistrateto specify thatthe warrant
authorisesthe seizureof thingsotherthanthe evidentialmaterialfor whichit was

specificallyissuedin certaincircumstances.Paragraph(b) requiresthe magistrate
to statewhethera frisk or ordinary searchis authorised.

Clause49: The tI~ingsauthorisedby asearchwarrantin relationto premises

88. Sub-clause(1) setsout the activities authorisedby awarrantto search
premises.

89. Sub-clause(2) obligesthoseexecutingawarrantto comply with limitations
particularisedin the warrantrelatingto the hoursduringwhich it may beexecuted.

Clause50: The thingsauthorisedby a searchwarrantin relationto a person

90. Sub-clause(I) setsout the activitiesauthorisedby a warrantto searcha

person.

91. Sub-clauses(2) and (3) oblige thoseexecutingawarrantto comply with

limitations partictilarisedin thewarrantrelatingto the hoursduringwhich it may
be executed,andas to the type of personalsearchwhich maybe conducted.

Clause51: Restrictionson personalsearches

92. This clauseprovidesthatasearchwarrantcan not authoriseeitherastrip

searchor asearchof a person’sbody cavities.
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Clause52: Warrantsmaybe issuedby telephoneetc.

93. Thisclauseenablesapplicationsfor the issueof a warranttobemadeby

telephone,telex, facsimileor otherelectronicmeansin an urgentcaseor where
delaycould frustratetheexecutionof the warrant. Theclausecoversthe

procedurefor suchapplicationsandthe issuingof warrantsin thesecircumstances.

Clause53: Formalitiesrelating to warrantsissuedby telephoneetc.

94. Thisclausesetsout theproceduresif amagistrateissuesa warrantunder

clause52. The magistrateis requiredto inform the applicantby theappropriate
electronicmeansof the termsof thewarrantandthe dateandtime atwhich it was

signed. The applicantmust thencompletea form of warrantwhich setsout the
substanceof thosetermsandstatesthenameof the magistrateandthe date and
time at which the warrantwas signed. The applicantmust,not laterthan the day
afterexpiry of the warrant,or thedayafter thewarrantwas executed,whicheveris

theearlier,give or transmitto the magistratethe completedform of warrantandif
the informationhadnot beensworn,the sworn information. Theclausealso
providesthatin anycourt proceedingsconcerningthe exerciseof apowerunder

the warrant,if the warrantsignedby the magistrateis not produced,the courtis to
assume,unlessthe contraryis proved,that the exerciseof the powerwasnot duly

authorised.

Division 2 - Provisionsrelating to executionof searchwarrants

Clause54: Availability of assistanceand useof force in executingawarrant

95. This clauseprovidesthat, in executinga warrant,the executingofficer may

obtainsuchassistanceandusesuchforce as is necessaryand reasonablein the

circumstances.It providesthatwherethe personassistingis not apoliceofficer, he
or shemayonly useforce in relationto things,and not persons.

Clause55: Copyof warrantto be shownto occupieretc.

96. Thisclauseprovidesthat if a warrantin relationto premisesor a warrantin

relation to apersonis beingexecuted,acopy of thewarrantmustbe made

availableto the occupierof thepremisesor the personbeingsearched.The clause
coversthe differentsituationsand themannerin which this should be done.
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Clause56: Specificpowersavailableto officers executingwarrants

97. This clausesetsout specificpowersavailableto officersexecutingwarrants
in relationto premises,including the taking of photographs(including video

recordings)in certaincircumstances,and the completionof the executionof a
warrantafter particularinterruptionsto suchexecution.

Clause57: Useof equipmentto examineor processthings

98. Thisclausecoversthe useof equipmentto examineor processthings. It
permitsthe taking of equipmentto premisesto determinewhetherthingsareliable

to seizure,themovementof thingsto anotherplacein certaincircumstancesso that
examinationor processingcan be carriedout, andthe operationof equipment

alreadyat thewarrantpremisesin certaincircumstancesto determinewhether
thingsareliable to seizure.

Clause58: Useof electronicequipmentat premises

99. This clauseprovidesfor the useof electronicequipmentat premises.The
executingofficer or an officer assisting(who underclause4 maybe apersonwho

is not a policeofficer but is authorisedby the executingofficer to assist,for
examplea computerexpert)mayoperateequipmentat the premisesto seewhether

evidentialmaterialis accessibleif he or shebelievesthat the equipmentmaybe
operatedwithoutdamagingit. If evidentialmaterial is accessible,the executing
officer or officer assistingmay seizetheequipmentor anydisk, tapeor other

associateddevice,or operatethe equipmentto obtaina printoutandseize

documentsproduced,or copy the recordsto anotherstoragedeviceandremoveit
from the premises.The seizureof printoutsor duplicatedisksis encouraged
whereverpossible.

100. Theexecutingofficer or officcr assistingmay securetheequipmentby
locking it up or guardingit if he or shebelieveson reasonablegroundsthat the

evidential material maybe accessibleby operatingthe equipmentat thepremises
but expertassistanceis neededto operatethe equipmentandthe evidential

materialmaybe destroyedor otherwiseinteiteredwith if theequipmentis not
securedin themeantime. Notice mustbe given to the occupierin this situation.

The equipmentmaybe securedfor up to 24 hours,or until suchtime as expert

assistanceis obtainedto operatethe equipment. This periodmay be extendedin
certaincircumstances.
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Clause59: Compensationfor damageto electronicequipment

101. This clauseprovidesfor compensationto bepaid to the ownerof equipment
if damageis causedto equipmentin certaincircumstances.

Clause60: Copiesof seizedthingsto be provided

102. This clauserequiresan executingofficer or officer assisting,on request,to

give (to the occupieror his or her representative)acopy of athing or information
seizedthatcanbe readily copied. Thisdoesnot apply if no original materialwas

seizedundersub-clause58(2)or if possessionof the thing seizedcould constitute
anoffenceagainstan Australianlaw.

Clause61: Occupierentitled to be presentduringsearch

103. This clauseentitlesoccupiersof premisesor their representativesto observe
the searchingof the premises,providing theydo not impedethe search.For
practicalreasons,the right to observethe searchdoesnot precludethepolicefrom

searchingtwo or moreareasof thepremisesat the sametime. In these
circumstances,the personcould movefrom areato areaor electto observe

particularpartsof the search.In somecases,it will be necessaryto searchdifferent
partsof the building atoncebecauseof its size or wherethereis an opportunity
for thedestructionor concealmentof evidentiarymaterial.

Clause62: Receiptsfor thingsseizedunderwarrant

104. Thisclauserequiresreceiptsto be issuedfor thingsseizedundera warrantor

movedpursuantto sub-clause57(2). It is possiblefor two or moreitemsto be
listedon thesamereceipt,so thatpolicewould not be requiredto identify
absolutelyeveryitem individually wherethoseitemscanbe adequatelyidentified

by aclassdescription.

Division3 - Stoppingand searchingconveyances

Clause63: Searcheswithout warrantin emergencysituations

105. Thisclauseapplieswherea police officer suspectson reasonablegrounds

thatevidentialmaterial is in anaircraft, vesselor vehicle. The policeofficer must

alsosuspectthat it is necessaryto seizethe material to preventconcealment,lossor
destructionand that it is necessaryto actwithout the authorityof asearchwarrant
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becausethe circumstancesaresoseriousandurgent. Under suchcircumstances,

the police officer maystop,detainandsearchthe conveyance,andseizethe
material.

106. If in thecourseof the searchthe policeofficer finds otherevidentialmaterial
or a thingrelevantto an offenceagainstan Australianlaw, it may be seizedto

preventits concealment,loss or destructionif the circumstancesaresoseriousand
urgent.

107. Thepoliceofficer is requiredto exercisehis or her powerssubjectto clause
63, which providesvarioussafeguards.

Clause64: How apoliceofficer exercisesa powerundersection63

108. This clausesetsoutthe mannerin which apoliceofficer mayexercisepowers

underclause63.

Division 4 - Arrestandrelatedmatters

Clause65: Powerto enterpremisesto arrestperson

109. This clauseprovidesthatif a policeofficer haspower to arrestapersonand
thepolice officer believeson reasonablegroundsthat the personis on any
premises,the policeofficer mayenterthe premisesat anytime (subjectto the

conditionsin sub-clause(2) beingmet),usingsuchforce as is necessaryand
reasonablein thecircumstancesfor thepurposeof searchingfor, and arresting,the

person.

110. Sub-clause(2) statesthegeneralrule that entry to domesticpremisesto effect
arrestshouldnot beconductedat night. It precludesa policeofficer enteringa
dwelling house(definedin sub-clause(3)) to arresta personbetween9 pm and 6

am on the following dayunlessthe police officer believeson reasonablegrounds
that it would not bepracticableto arrestthe personin anyplaceat anothertime, or

thatit is necessaryto preventthe concealment,loss or destructionof evidential
material.

Clause66: Use of force in makingarrest

111. This clausesetsout the useof force which maybe usedin the courseof

arrestingapersonunderthis Act or pursuantto a warrantissuedunderthis Act.
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Clause67: Personsto be informedof groundsof arrest

112. Thisclauseprovidesfor apersonto be informed,at the timeof arrest,of the

Tribunaloffencein respectof which he or sheis beingarrested,or if the arrestis
underclause78 or 79, to be informedof the reasonfor arrest. This doesnot
requirea technicalstatementof the termsof the offenceor the reasonbut merelyof
its substance.This requirementdoesnot applyif thearrestedpersonshould,in the

circumstances,know the substanceof the Tribunaloffenceor reason,or if the

arrestedperson’sactionsmakeit impracticable.

Clause68: Powerto conducta frisk searchof an arrestedperson

113. This clauseprovidesthatapoliceofficer may,upon or soonafter arrest,
conducta frisk search(quick runningof the handsoverthe person’souter
garments)andseizeanyseizableitems(anythingthatwould presenta dangerto a
personor that could be usedto assista personto escape).The policeofficer must

suspecton reasonablegroundsthat it is prudentto ascertainif the arrestedperson
iscarryinganyseizableitem.

114. ‘Frisk search’and ‘seizableitem’ aredefinedin clause4, andpursuantto

clause73 must, if practicable,be conductedby apersonof the samesex.

Clause69: Powerto conductan ordinary searchof an arrestedperson

115. This clauseprovidesthata policeofficer may,uponor soonafterarrest,

conductan ordinarysearchand seizeanyevidentialmaterialrelatingto the

Tribunaloffenceto which theperson’scustodyrelatesor seizableitems. The
policeofficer mustsuspecton reasonablegroundsthat thepersonis carryingsuch
items.

116. ‘Ordinary search’isdefinedin clause4 andmeansasearchof aperson,or of

articlesin theperson’spossession,thatmayincluderequiringthe removalof
specifiedouterclothing,gloves,shoesandhat andan examinationof thoseitems.

Clause73 requiressucha searchto be conducted,wherepracticable,by aperson
of the samesexas the personto besearched.

Clause70: Powerto conductsearchof arrestedperson’spremises

117. Thisclauseprovidesthat a policeofficer who arrestsa personat premises,or

who is presentat suchan arrest,mayseizethingsin plain view at thosepremises
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which thepoliceofficer believesto be evidentialmaterialrelating to theTribunal
offenceto which the person’scustodyrelatesor seizableitems.

Clause71: Powerto conductan ordinary searchor strip search

118. Thisclausedetailsthe circumstancesin which an ordinary searchor a strip

searchmaybe conducted.(‘Ordinary search’and ‘strip search’aredefinedin
clause4). The provisiondoesnot conferpowerto takeany body samplesor
searchbody cavitiesbut only to examinethe body surfacefor thingssuch as

bruises,scratchesandidentifying marks.

Clause 72: Rules for conduct of strip search
S

119. This clausesctsout the procedureto be followed wheneverastrip searchis
conductedas an incidentof arrest.

Division 5 - General

Clause73: Conductof ordinarysearchesand frisk searches

120. This clauseprovidesthat both ordinary searchesandfrisk searchesmust,if

practicable,be conductedby a personof the samesexas the personbeing
searched.It alsoprovidesthat only policeofficers maytakepart in ordinaryor
frisk searchesof personsunderthis Part.

Clause74: Announcementbefore entry

121. This clauseprovidesthat beforeanypersonenterspremises(to carryout a

searchor to arrestaperson),a policeofficer mustannouncethathe or sheis
authorisedto enterandgive any personat the premisesan opportunityto allow
entry to the premises,unlesstherearereasonablegroundsto believethat
immediateentry to the premisesis requiredto ensurethesafetyof a personor that

theeffectiveexecutionof the warrantor the arrestis not frustrated.

Clause75: Offencefor making falsestatementsin warrants

122. This clausecreatesan offenceof knowingly making a falseor misle~iding
statementin an applicationfor awarrantunderthis Part. The maximumpenaltyfor

an offenceunderthis clauseis imprisonmentfor 2 years.
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Clause76: Offencesrelating to telephonewarrants

123. This clausecreatesoffeneesarisingfrom the preparation,andexecution,of a

form of warrantobtainedby telephoneor otherelectronicmeansunderclause52.
It is an offencefor a personto nameamagistratein aform of warrantunderclause
52 unlessthat magistrateissuedthe warrant,or to knowingly statein a warrant

somethingmateriallydifferentfrom thatauthorisedby the magistrate. it is alsoan
offenceto purportto executean unauthorisedor false form of warrantor to give a

magistratea form of warrantthat is not the form that the personpurportedto
execute.Offencesunderthis clause,which areintendedto preventabusesof
telephonesearchwarrants,arepunishableby imprisonmentfor up to 2 years.

Clause77: Retentionof thingsseized

124. This clauseprovidesfor the mannerin which thingsareto be dealt with after
theyare seizedunderthis Part.

125. A policeofficer who seizesa thing is requiredto deliver it into the custody

andcontrolof theCommissionerof Policeof the AustralianFederalPolice,who is
requiredto retain the thing pendinganydirection from the Attorney-Generalasto

themannerin which it is to be dealtwith. The Commissioneris alsorequiredto

inform the Attorney-Generalwhenathing hasbeensodelivered,andto comply
with anydirection that the Attorney-Generalgives undersub-clause(3) about
how to dealwith thething (which may includea direction that the thing be sentto

the Tribunal).

126. Sub-clause(5) imposesa restrictionon the power to retain a thing

indefinitely, by requiringthe Attorney-Generalto direct the Commissionerto
return the thing in certaincircumstances.

PART8 - MISCELLANEOUS

Clause78: Arrestof personsescapingfrom custody

127. Thisclausepermitsthe re-arrestof personswhohaveescapedfrom any

custodyauthorisedby the Act and permitsthe returnof suchpersonsto the
originally authorisedcustody.
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Clause79: Arrest of personreleasedon bail

128. This clauseenablesa policeofficer to arrestwithoutwarrantapersonwho
refusesor fails to comply with a conditionof a recognisanceuponwhichthe
personwasremandedon bail underthe Act, or whothe policeofficer believeson

reasonablegroundsis preparingto contravenesuchacondition.

Clause80: Aiding personsto escape,etc.

129. This clauseprovidesfor the applicationof certainsectionsof the CrimesAct

1914 to enableprosecutionof personswho assist,aid, etc the person’sescape. it
providesthat sections46 (Aiding prisonerto escape),47A (Rescuinga prisoner
from custodyetc) and48 (Harbouringetcan escapee)of the CrimesAct 1914 will

apply (so far asthey arerelevant)to personsaiding, rescuing,harbouring,etc
prisoners/escapeesundertheAct.

Clause81: Arrangementswith States

130. Thisclausepermitsthe making of arrangementsbetweentheCommonwealth

andthe individual States(includingthe NorthernTerritory, theAustralianCapital
Territory andNorfolk Island)for the administrationof theAct andin particularto
permit magistratesin thoseplacesto performfunctionsconferredon magistrates

underthe Act.

131. Arrangementsmadeunderthispowerare requiredto be publishedin the
Gazette.

Clause82: Delegation

132. Thisclausepermitsthe Attorney-Generalto delegatehis or her powersunder
the Bill, apartfrom powersunderPart3 andthe powerundersubclauses26(3),

33(2),35(2), 36(4), 40(2)and44(3) (power to decidenot to comply with a request
by the Tribunal) to an officer of the Attorney-General’sDepartment.

Clause83: Act not to limit otherprovision of assistance

133. This clausemakesit clearthatthis Act will not preventtheprovision of any

assistanceto the Tribunalwhich maybe providedotherwisethanunderthis Act.

Clause84: Regulations

134. Thisclauseprovidesfor ageneralregulation-makingpower.
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