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INTERNATIONAL WARCRIMESTRIBUNAL BILL 1994

OIJFLINE

Thepurposeof thisBill is toenableAustraliato complywith binding international
obligationswhich wereimposedby theUnitedNationsSecqrityCouncil on 25
May 1993,whenit adoptedresolution827. Thatresolutionestablishedthe
InternationalTribunalfor the Prosecutionof PersonsResponsiblefor Serious
Violationsof InternationalHumanitarianLaw Committedin theTerritoryof the
FormerYugoslaviasince 1991,andadoptedthe Statuteof the International
Tribunal.

The Statuteimposesobligationson MemberStates to co-operatewith the
InternationalTribunalin the investigationandprosecution’of accusedpersons
andto comply ‘with any requestfor assistanceor an orderissuedby aTrial
Chamber’.Suchrequestsmayinvolve, amongotherthings,the identificationand
locationof persons,thetaking of testimonyandtheproductionof evidence,the
serviceof documents,the arrestanddetentionof persons,andthe surrenderof
accusedpersonsto theTribunal.

TheBill containsprovisionsenablingAustraliato complywith theseinternational
obligations. In particular,the Bill providesfor thefollowing matters:

thearrestandsurrenderof personsto theTribunal (Part3);

otherformsof assistanceto the Tribunal,includingthe takingof evidence
andproductionof documentsor otherarticles;searchand seizure;the giving
of evidenceathearings,or assistingin investigations,in foreigncountries
wheretheTribunalis sitting; andserviceof process(Part4);

thesittingof the Tribunalin Australia(Part5);

theenforcementof forfeiture ordersmadeby theTribunal(Part6); and

searchandseizureandarrestprovisionsfor the purposesof the Bill (Part7).
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FINANCIAL IMPACT STATEMENT

TheBill is expectedtohavelittle impacton Commonwealthexpenditureor
revenuein the shorttenn. However,therearepossibleimplicationsfor
Commonwealthagencieswhichmaybe affectedby thelegislation. Theremaybe
significantresourceimplicationsfor theAFP, andcostandresourceimplications
mightariseif theTribunaldecidesto sit in Australia.

Thesecostsareunableto be quantifiedat all atthis stage(astheextentto which
the legislationwill be usedin Australiacannotbe determined).

However,thecostimplicationswill beexaminedaspartof theevaluationstrategy,
whichis to reviewthe legislationafterit hasbeenin placefor aperiodof 12
monthsto determinetheextentto whichthe legislationhasbeenutilised andto
assessthe resourceimplications.
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NOTESONCLAUSES

PART 1- PRELIMINARY

Clause1: ShortTitle

1. Thisclauseprovidesfor theshort title of theAct.

Clause2: Commencement

2. Thisclauseprovidesthatclauses1 and2 commenceon the daythe Act
receivestheRoyalAssent,andtheremainingprovisionscommenceon a dayto be
fixed by proclamationor 6 monthsafterRoyalAssent,whicheveris theearlier.

Clause3: Theobjectsof this Act

3. This clausesetsout theunderlyingbasisof theAct, which is to enablethe
Commonwealthto co-operatewith the Tribunalin theinvestigationand
prosecutionof personsaccusedof committingTribunaloffences. Thevarious
headsof assistancecoveredby theAct arelisted.

Clause4: Definitions

4. This clausedefineswordsandexpressionsusedin the Act.

Clause5: SomeTerritoriesto beregardedas States

5. ThisclauseprovidesthattheAustralianCapitalTerritory, theNorthern
Territory andNorfolk Islandareto beregardedas Statesfor the purposesof this
Act (otherthanclause6), and arenot to beregardedasTerritories.

Clause6: ExternalTerritories

6. ThisclauseextendstheAct to eachexternalTerritory.

PART 2- REQUESTSBY THE TRIBUNAL FORASSISTANCE

Clause7: Tribunalmayrequestassistance

7. Thisclauseprovidesthatrequestsmadeto Australiaby the Tribunalare to be
madeto theAttorney-General,or to apersonauthorisedby the Attorney-General.
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Without limiting thetypesof requestswhichcanbe made,the clausesetsout the
expectedtypesof requestsin respectof an investigationor prosecutionthe
Tribunal is conductingor proposingto conduct.

Clause8: Formof requests

8. This clauseprovidesthatarequestmustbe in writing, andsetsout the types
of informationthatthe Tribunalshouldprovidein its request.However,theclause
specificallystatesthatfailure to providesuchinformationdoesnot invalidatea
request.

PART3- SURRENDEROFPERSONSTO THETRIBUNAL

Division 1 - Arrestof persons

Clause9 Notice by Attorney General

9. Thisclauseprovidesfor theAttorney-Generalto giveanoticethat arequest
for surrenderhasbeenreceivedfrom theTribunal. Theclausemakesit clearthat
the Attorney-Generaldoesnot haveadiscretionin the issueof this notice. The
preconditionsfor the issueof the noticearethat the Attorney-Generalreceives
from the Tribunalarequestfor surrenderof aperson,andanarrestwarrantin
relationto thepersonissuedby theTribunalor acopy of thatwarrant
authenticatedby the Tribunal. The issueof the noticeis thefirst stagein the
processof surrenderto theTribunal.

Clause10: Issueof warrants

10. This clausesetsout theprocedurefor theissueof an arrestwarrantin relation
to a person.

11. Sub-clause(1)providesthatamagistrateisrequiredtoissuean arrestwarrant,
in the statutoryform, pursuantto anoticeby theAttorney-Generalthat asurrender
requesthasbeenreceivedfrom theTribunal (underclause9).

12. Sub-clause(2) providesfor the issueof an arrestwarrantotherwisethan

pursuantto anoticeunderclause9. It recognisesthat theremaybecircumstances
of urgencyrequinngarrestbeforetheTribunal hasformallyrequestedsurrender
andthereforebeforethe Attorney-Generalhasissuedaclause9 notice. The
magistrateis requiredto issueanarrestwarrantif anapplicationis madeon behalf



of the Attorney-Generalfor issueof awarrant,andthe applicationis accompanied
by acopyof an arrestwarrantissuedby the Tribunal,andtheapplicationcontains
a statementto the effect thatcircumstancesof urgencynecessitatethe issueof a
warrantprior to receiptof a noticeunderclause9.

13. Sub-clause(3) requiresamagistrateto sendto theAttorney-General,without
delay,areport statingwhetherthe magistratehasissuedthe warrant.

Clause11: Cancellationof warrants

14. Thisclauseprovidesfor the Attorney-Generalto direct the cancellationof
arrestwarrantsin certaincircumstances.If apersonhasnot beenarrestedundera
warrant,theAttorney-Generalmustdirecta magistrateto cancelthe arrestwarrant
if:

theAttorney-Generalis satisfiedthatarequestfor surrenderwhich would
oblige the Attorney-Generalto issueanoticeunderclause9 will not be
receivedfrom theTribunal. (This appliesin provisionalarrestcircumstances,
whereanarrestis effectedin urgentcircumstances,but,for somereason,the
Tribunaldoesnot follow thatup with arequestfor surrender);or

the Attorney-Generalconsidersfor any otherreasonthat thewarrantshould
becancelled. (This coursecouldbe adoptedif the Attorney-General
consideredthat, in the light of information,he wouldexercisehis or her
discretionto refusesurrenderof the person).

15. Wherethe personhasbeenarrested,clause13 givesthe Attorney-Generalthe
samepowersin respectof releaseof the personasthis sub-clausegivesin respect
of cancellationof the warrant.

Clause12: Remand

16. Thisclausepermitsmagistratesto remandpersonsarrestedpursuantto a
warrantissuedunderclause10.

17. Sub-clause(1) providesthatpersonsarrestedundera warrantare to be
broughtbeforeamagistrateas soonaspracticable.

18. Sub-clause(2) providesthatapersonwho hasbeenarrestedshallbe
remandedin custodyor on bail for sufficienttime tO enablethe Attorney-General
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to makea surrenderdetermination,and,if appropriate,to enableamagistrateto
remanda personin custodyunderclause20 following the issueof asurrender
warrant.

19. Sub-clause(3) providesthat apersonshall not be grantedbail unlessthere
areexceptionalcircumstances.Suchaprovision is considerednecessarybecause
experiencehasshownthatthereis avery highrisk of personssoughtfor surrender
to anothercountryabsconding.

20. Sub-clause(4) is relatedto sub-clause(3). It is designedto prevent‘bail-
shopping’amongstmagistrates.If apersonis refusedbail, he or sheis not entitled
tomakeapplicationsto othermagistratesforreleaseon bail.

Clause13: Releasefrom remandon the Attorney-General’sdirection

21. Thisclauseprovidesfor the Attorney-Generalto directamagistrateto order
that apersonwho hasbeenarrestedandremandedbe releasedfrom custodyor
dischargedfrom bail if theAttorney-Generalis satisfiedthatasurrenderrequest
thatwould oblige the Attorney-Generalto issuea noticeunderclause9 will not be
receivedfrom theTribunal, or if theAttorney-Generalconsidersfor anyother
reasonthat theremandshouldcease.TheAttorney-Generalhassimilarpowersin
clause11 in relationto cancellationof warrantsof arrest.

Clause14: Releasefromremandaftercertainperiods

22. Thisclauseprovidesfor releasefrom remandin certaincircumstanceswherea
personhasbeenarrestedpursuantto awarrantissuedundersub-clause10(2)
(beforereceiptof theAttorney-General’snoticeunderclause9).

23. Sub-clauses(1) and(2) oblige amagistratetoreleaseapersonwherethe
Attorney-General’snoticeunderclause9 is not receivedwithin 45 daysafter
arrestandthemagistrateis not satisfiedthatthe noticewill be givenwithin a
reasonableperiod.

24 Sub clauses(3) and(4) oblige amagistrateto releaseapersonwherethe
Attorney-General’snotice hasnot beenreceivedwithin thereasonableperiod
determinedby the magistratefollowing the45 dayperiod.

Clause15: Application for searchwarrants

25. Thisclauseprovidesfor the applicationfor searchwarrantswhereaperson
hasbeenarrestedunderawarrantissuedunderclause10.
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26. Sub-clause(1) setsout theprocedures,wherea personhasbeenarrested
underawarrant,for theapplicationfor a searchwarrantto searchpremises.If a
policeofficer hasreasonablegroundsfor suspectingthatevidentialmaterial
relatingto a Tribunaloffencein respectof whichthewarrantwasissuedis, or
within 72 hours(48 hoursif the applicationismadeby electronicmeans- seesub-
clause(3)) will be, atanypremises,thepoliceofficer may,by aninformationon
oathsettingout the groundsfor thatsuspicion,apply for the issueof a search
warrantin relationtothe premisesto searchfor the material. (Part7 dealswith the
issuingandeffectof searchwarrants).

27. Sub-clause(2) is in similar termstosub-clause(1) exceptthatit coversthe
applicationfor searchwarrantsin relationto persons.

Division2 - Surrenderof persons

Clause16: Surrenderdeterminationby Attorney-General

28. Thisclauseprovidesfor theAttorney-Generalto determinewhethera person
remandedunderDivision 1 is to be surrenderedto theTribunal. TheAttorney-
Generalmustdetermineto surrenderthepersonunlesshe or sheis satisfiedthat
thereareexceptionalcircumstances.TheAttorney-Generalis requiredtomakea
determinationon the person’sfinal surrenderas soonas practicableafter the
personhasbeenremandedunderDivision 1.

Clause17: Releasefrom remandon refusalto surrenderthe person

29. This clauseprovidesthatwheretheAttorney-Generalhasdeterminednot to
surrenderthepersonto the Tribunal,he or shemustorderthereleaseof theperson,
or the dischargeof the recognisanceson which bail was granted.

Clause18: Surrenderwarrants

30. Thisclauseprovidesthat,subjectto clause19, wherethe Attorney-General
determinesthatapersonis to be surrenderedto theTribunal,he or sheshallissuea
warrant,in writing in thestatutoryform, for the surrenderof thepersonto the
Tribunal.

Clause19: PersonsimprisonedunderAustralianlaw

31. The effectof sub-clause(1) (togetherwith clause18) is thatwherethe
Attorney-Generaldeterminesthatapersonis to be surrenderedandthat personis
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servinga prisonsentencein Australiafor an offenceagainstanAustralianlaw, the
Attorney-Generalshall neverthelessissueasurrenderwarrant. However,a
surrenderwarrantis not to be issuedunlesstheAttorney-Generalis satisfiedthat
theTribunalhasgiven adequateundertakings,if required,in relationto thereturn
of the personto Australia to servetheremainderof the sentenceoncethe personis
no longerrequiredto bedetainedby, oron theorderof, the Tribunalandin
relationto the custodyof the personwhile travelling,andwhile in othercountries,
for theTribunal’spurposes.

32. Sub-clause(2) makesit clearthatparoleesandlicenseesarenot to be
regardedas servingasentenceof imprisonment.

Clause20: Detentionfollowing surrenderwarrants

33. Thisclauseprovidesthatif theAttorney-Generalissuesa surrenderwarrant,
thepersonmustbe broughtas soonas practicablebeforeamagistrate,whomust
remandthe personin custodyfor suchtime asis necessaryto enablethe surrender
warrantto be executed.

Clause21: Contentof surrenderwarrants

34. This clauseprovidesthatasurrenderwarrantmustprovide thenecessary
directionsandauthorisationstopermit the personto be surrenderedto be
transmittedin custodyto aspecifiedpersonwhois an officer of theTribunalor
otherpersonauthorisedby theTribunal,andto authorisethat specifiedpersonto
transportthe personin custodyto aplacespecifiedby theTribunal(whichmaybe
aplaceout of Australia if theTribunal is sitting outof Australiaor aplacein
Australiaif the Tribunalis sitting in Australia)for thepurposeof surrenderingthe
personto apersonappointedby the Tribunal toreceivetheperson.

Clause22: Executionof surrenderwarrants

35. This clauseprovidesfor the executionof surrenderwarrantsaccordingto
their tenor.

Clause23: Releasefromremand

36. ThisclausepermitstheFederalCourtora SupremeCourtto releaseaperson
whois still in custodyin Australia2monthsaftera surrenderwarrantwasfirst
liable to beexecuted.However,wherethe courtis satisfiedthatthewarranthas
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not beenexecuted(the personhas not beenconveyedout of Australia)becauseof
dangerto life or prejudiceto health,or foranyotherreasonablecause,it shallnot
orderrelease.

Clause24: Expiryof Australiansentenceswhile underTribunaldetention

37. Thisclauseappliesto apersonwhowas servingasentenceof imprisonment
in respectof anoffenceagainstan Australianlaw atthe time of surrender.It
providesthatwhere theperson’ssentenceexpireswhile the personis being
detainedby, or on the orderof, theTribunal,theAttorney-Generalmust informthe
Tribunalof the expiry andthattheundertakingsreferredto in clause19 (if the
Tribunalwas requiredto give suchundertakings)areno longerrequiredto be
compliedwith.

PART 4- OTHERFORMSOF ASSISTANCETOTHETRIBUNAL

Division 1 - Takingevidenceetc.

Clause25: Attorney-Generalmay authorisetaking of evidenceetc.

38. ThisclauseenablestheAttorney-General,if requestedby the Tribunal,to
authoriseanAustralianmagistrateto take evidenceand havedocumentsand
articlesproducedfor thepurposeof transmissionto theTribunalfor thepurposes
of aproceedingbefore,or an investigationconductedby, theTribunal. The
Attorney-Generalmustnot complywith therequestif, in hisor heropinion, it
would prejudiceAustralia’ssovereignty,securityor nationalinterest,or thereare
exceptionalcircumstancesjustifying non-compliance.

Clause26: Taking of evidence

39. This clausesetsout the proceduresto be followed by amagistratein taking
evidence.

Clause27: Producingdocumentsor otherarticles

40. This clausesetsout theproceduresto befollowed by amagistratein relation
to the productionof documentsor otherarticles.
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Clause28: Legal representation

41. Sub-clause(1) permits thepersonto whomtheproceedingor investigation
relatesto be presentor representedincaseswhereevidenceis beingtakenunder
clause26

42. Sub-clause(2) enablesamagistrateconductingaproceedingundereither
clause26 or 27, or both, to permitthefollowing to havelegalrepresentation:the
personto whomthe proceedingor investigationrelates;any otherpersongiving
evidenceor producingdocumentsor otherarticles;andtheTribunal.

Clause29: Formof certificates

43. Thisclauserequiresacertificateby amagistrateundersub-clause26(2)or
27(2) to statewhetherparticularpersonswerepresentwhenthe evidencewas
takenor the documentsor otherarticlesproduced.

Clause30 Compellability of personsto attendetc

44. Sub-clause(1) permitsthe magistrateto usetherelevantcompulsorypowers
of thejurisdiction in which theevidenceetc is bemgtakento requirethe
attendanceof witnesses.This sub-clausealsoensuresthatthe witnesswill have
the sameprotectionsas awitnessin adomesticproceeding

45. Sub-clause(2) providesthatthe personto whomthe proceedingor
investigationrelatescannotbe compelledto give evidence

46. Sub-clause(3) providesthatthepersonto whomthe proceedingor
investigationrelatescannotbe compelledto answerquestionsor produce
documents,articles,etc if thepersoncould not becompelledto answerthose
questionsor producethosedocumentsby theTribunal.

Clause31: Tribunalimmunitycertificates

47. Thisclauseprovidesforan authenticatedTribunal immunitycertificate
(definedin sub-clause(2)) tobe admissibleinproceedingsunderthis Division as
primafacieevidenceof mattersstatedin thecertificate.
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Division2 - Searchandseizure

Clause32: Attorney-Generalmay authoriseapplicationsfor searchwarrants

48. Thisclauseprovidesfor theAttorney-Generalto authoriseapoliceofficerto
applyto amagistratefor issueof asearchwarrantwheretheTribunalhasmadea
requestcompliancewith whichmayinvolve the issueof asearchwarrantin
relationto evidentialmaterial andthereare reasonablegroundsto believethat the
material is in Australia. (‘Evidential material’ is definedin clause5, asathing
relevanttoaTribunaloffence,includingsuchathing in electronicform). The
Attorney-Generalmustnotcomplywith therequestif, in hisor heropinion, it
wouldprejudiceAustralia’ssovereignty,securityor nationalinterest,or thereare
exceptionalcircumstancesjustifying non-compliance.

Clause33 Applicationsfor searchwarrants

49. This clauseprovidesfor applicationsfor searchwarrantswhereapolice
officer hasbeenauthorisedunderclause32.

50. Sub-clause(1) appliesto applicationsfora searchwarrantto searchpremises.
If an authorisedpoliceofficer hasreasonablegroundsfor suspectingthat the
evidentialmaterialis, or within 72 hours(48hoursif theapplicationis madeby
electronicmeans- seesub-clause(3)) will be,atanypremises,thepoliceofficer
may,by aninformationon oath settingout the groundsfor thatsuspicion,apply
for theissueof a searchwarrantin relationto thepremisesto searchfor the
material. (Part7 dealswith theissuingandeffectof searchwarrants).

51 Sub clause(2)is in similar termstosub clause(1)exceptthatit coversthe
applicationfor searchwarrantsin relationto persons

Division 3 - Giving evidenceathearings,or assistingin investigations,in foreign
countries

Clause34 Personsgiving evidenceor assisting(otherthanprisoners)

52. Sub-clause(1) permitstheAttorney-General,if sorequestedby theTribunal,
to makearrangementsfor the travel to a foreigncountryof a person(otherthana
prisoner)to giveevidenceat ahearingin connectionwith aproceedingbeforethe
Tribunalor to assistaninvestigationbeingconductedby theTribunal Before
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sucharrangementsmaybemade,theremustbe reasonablegroundsto believethat
thepersoncan give evidencerelevantto theproceedingor assistthe investigation,
andthe Attorney-Generalmustbe satisfiedboththatthe personhasconsentedto
giving evidenceor assistingin theforeigncountryandthattheTribunal (if
requiredby the Attorney-General)hasgiven an adequateundertakingthatthe
personwill be returnedto Australiaaccordingto arrangementsagreedto by the
Attorney-General.

53. Sub-clause(2) providesthat the Attorney-Generalmustnot comply with the
requestif, in hisor heropinion, it wouldprejudiceAustralia’ssovereignty,security
or nationalinterest,or thereareexceptionalcircumstancesjustifying non-
compliance.

Clause35: Prisonersgiving evidenceor assisting

54. Sub-clause(1) setsoutthe circumstancesin which theclausewill apply.
Thesearethat the Tribunalrequeststhe attendancein aforeigncountryof a
federalor Stateprisonerwhois in Australia(whetheror not in custody)at a
hearingin connectionwith aproceedingbeforetheTribunalor to assistan
investigationbeingconductedby theTribunal Theremustbe reasonablegrounds
to believethatthe personcangive evidencerelevantto the proceedingor assist
the investigation,and theAttorney-Generalmustbe satisfiedboth thatthe person
hasconsentedto giving evidenceor assistingin theforeigncountryandthatthe
Tribunal(if requiredby theAttorney-General)hasgivenadequateundertakingsin
respectof the mattersreferredtoin clause36

55. Sub-clause(2), whichappliesif theprisoneris beingheld incustody,permits
theAttorney-General,in hisor herdiscretion,todirect thatafederalprisonerbe
temporarilyreleasedfrom custodyto travel to theforeigncountryto giveevidence
atthe proceedingor to assistthe investigation.It alsoprovidesfor the appropriate
Stateapprovalsto beobtainedin relationto Stateprisonersandjoint federal/State
prisonersto enablethe transferof suchprisonersto theforeigncountry. The
Attorney-Generalis alsoempoweredto makearrangementsfor the relevanttravel
of the prisonerin custody.

56. Sub-clause(3) providesthatthe travel to aforeigncountryof federalor joint
federal/Stateprisonerswho havebeenreleasedfrom custodyon paroleor under
licencewill be subjectto the obtainingof suchfederalor Stateapprovals,
authoritiesor permissionsasmayberequiredfor thetravel.
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57. Sub-clause(4) providesthatthe Attorney-Generalmustnot comply with the
requestif, in hisor heropinion, it would prejudiceAustralia’ssovereignty,security
or nationalinterest,or thereareexceptionalcircumstancesjustifying non-
compliance.

58. Sub-clause(5) defines“parole” and “paroledecision” for the purposesof
theclause.

Clause36: Undertakingsrelating to prisoners

59. This clausespecifiesthe natureof the undertakingsthatthe Tribunalmaybe
requiredtogivein relationto arequestfor aprisonerto give evidenceorassistan
investigationin a foreigncountry. Theundertakingsare:

that,in relationtoany prisoner,theprisonerwill be returnedto Australiain
accordancewith arrangementsagreedto by the Attorney-General;

that,in relationtoaprisonerwhois beingheld in custodyin Australia,
appropriatearrangementswill be madefor the prisonerto bekeptin custody
in theforeigncountry;andtheprisonerwill not bereleasedfrom such
custodyunlesstheAttorney-Generalnotifies the Tribunalthattheprisoneris
entitledto bereleasedunderAustralianlaw; and,if theprisoneris soreleased,
theperson’saccommodationand otherexpensesin theforeigncountrywill
bepaidfor by the Tribunaluntil suchtime astheTribunaldecidesthatthe
personis no longerrequiredto giveevidencein the proceeding,or to assist
the investigation,to whichthe requestrelates.

Clause37: Effectof removalto foreigncountryon prisoner’stermsof
imprisonment

60. Thisclausein effectgivesaprisonercredit for timespentin custodyoverseas.

Division 4 - Custodyof personsin transit

Clause38: Transit

61. Sub-clause(1) providesthat apersonmaybe transportedthroughAustraliain
the custodyof anotherperson,if apersonis to be transportedin custodyfrom a
foreigncountrythroughAustralia to anotherforeigncountry for the purposeof
giving evidencein aproceedingbeforetheTribunalor giving assistancein relation
to aninvestigationbeingconductedby the Tribunal.
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62. Sub-clause(2) providesthatif anaircraftor shipby which thepersonis being
transportedlandsor calls ataplacein Australia, theAttorney-Generalmaydirect
the personto be held in custodypendingcontinuationof the person’s
transportation.

63. Sub-clause(3) permitsthe Attorney-Generalto direct thatthe personbeing
held in custodyin Australiapursuantto sub-clause(2) be returnedto theoriginal
countryif the person’stransportationis not continuedwithin areasonabletime.

Clause39: Escaping

64. Sub-clause(1) providesfor an offencewhereapersonbeingheldin custody
pursuantto sub-clause38(2)escapesfrom custody.

65. Sub-clause(2) providesfor theapplicationof section46 of the CrimesAct
1914 to enableprosecutionof personswho assistor aid the person’sescape.

Clause40: Arrestof personin transit

66. This clausepermitsthe arrestandreturnto custodyof apersonwho escapes
after the Attorney-Generalhasdirectedthatthe personbe keptin custody
pursuantto sub-clause38(2).

Division 5 - Serviceof process

Clause41: Serviceof process

67 Thisclausepermitsthe Attorney Generalto arrangefor the serviceof a
processrelatingto aproceedingbefore,or an investigationconductedby, the
Tribunal,if sorequestedby theTribunal However,the Attorney-Generalmustnot
complywith therequestif, in hisor heropinion, it wouldprejudiceAustralia’s
sovereignty,securityor nationalinterest,or thereareexceptionalcircumstances
justifying non-compliance

PARTS-SITFINGS OFTHETRIBUNAL IN AUSTRALIA

Clause42: Tribunalsittingsin Australia

68 ThisclauseenablestheTribunal tosit in Australiafor thepurposeof
performingits functions,including thetaking of evidence,the conductingor
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continuing of aproceedingbeforethe Tribunal, or thegiving of judgmentin a
proceedingbeforethe Tribunal.

Clause43: Tribunal’spowerswhile sitting in Australia

69. ThisclauseprovidesthattheTribunal’s powerswhilst sitting in Australiawill
be suchpowersasareprescribedby regulations. The clauserecognisesthatsuch
matterswill be the subjectof separateagreementsbetweenthe Commonwealth
andthe Tribunal. The clauseprovidesthattheregulationsimplementingsuch
agreementsmay apply,adoptor incorporate,with or withoutmodification,the
rulesof procedureandevidenceadoptedunderArticle 15 of the Statuteof the
Tribunal.

Clause44: Contraventionof Tribunalordersetc.

70. This clauseprovidesfor offencesof knowingly or recklesslycontraveningan
orderthatthe Tribunalmakes,or of otherwiseknowingly or recklesslyhindering
theTribunalin theperformanceof its functions,while sitting in Australia. It is
considerednecessaryfor the effectiveexerciseof the Tribunal’spowersand
performanceof its functionswhile sitting in Australia.

PART 6-FORFEITUREOF PROCEEDSOF TRIBUNAL OFFENCES

Clause45: Requestsfor enforcementof forfeitureorders

71. Sub-clause(1) enablestheAttorney-Generalto authorisetheDPP to apply
forregistration,in aspecifiedcourt, of aforfeitureorder(definedin clause5 asan
orderor declarationmadeby theTribunal for forfeitureof propertyin respectof a
Tribunaloffence,or evidencingforfeitureof propertyunderthe Tribunal’sStatute
or rules)againstpropertybelievedto be locatedin AustraliawheretheTribunalso
requestsandthe Attorney-Generalis satisfiedthat apersonhasbeenconvictedby
theTribunal of theTribunal offenceto whichthe orderrelatesandthatthereis RO

furtherappealavailablein the Tribunalagainstthatconvictionandorder.

72. Sub-clause(2) providesthat the specifiedcourt shall be the SupremeCourtof
the Stateor Territory wherethepropertyis believedto be located.

73. Sub-clause(3) providesthattheAttorney-Generalmustnot complywith the
requestif, in hisor heropinion,it wouldprejudiceAustralia’ssovereignty,security
ornationalinterest,or thereareexceptionalcircumstancesjustifying the non-
compliance.



-16-

Clause46: Registrationof order

74. Sue-clause(1) providesthat, wherethe DPP is authorisedto applyfor
registrationof aforfeitureorderandtheDPI’ soapplies,thecourtmustregisterthe
oc~erandgive or publishnoticeof theregistrationto specifiedpersonsin the
mannerandwithin the timethe Courtconsidersappropriate

75. Sub-clauses(2) and(3) providefor therequiredform of theTribunal
~offeitu~eorderwhenan applicationis madeto registersuchanorder. Theremust
be acopy(which may be afacsimilecopy) of the appropriateordersealedby the
Trib~na4.

Clause47: Effectof order

76. Sub-clause(1) providesthataregisteredforfeiture orderhaseffectandmay
beenforcedas if it wereaforfeitureordermadeundertheProceedsof Crime Act
19~7~ the timeof registration.

77. Sub-clause(2) providesthataregistrationeffectedby meansof facsimile
ceasesto haveeffectafter21 daysunlessthe sealedcopy hasbeenregisteredby
then.

PART7-SEARCH,SEIZUREAND POWERSOF ARREST

Dtvision 1 Searchwarrants

C’ause48: Whensearchwarrantscanbe issued

78 Sub-clause(1) setsoutthe situationsin whichamagistratemayissuea
warrantto searchpremises.An applicationmustbemadeundersub-clause15(1)
or 33(1), andthemagistratemustbe satisfiedby informationon oaththatthereare
reasonablegroundsfor suspectingthat thereis or within 72 hours (48 hoursif the
ap~1icatmonismadeby electronicmeans- seesub clause3) will be anyevidential
mMerialatthepremises.

79. Suh-clause(2)is in similar termsto sub-clause(1), exceptthatit relatesto the
issueof awarrantauthorisinganordinarysearchor a frisk searchof aperson.

80 Sub-clause(4) providesthatif thepersonapplyingfor the warrantsuspetts
that,in executingthewarrant, it will benecessaryto usefirearms,the groundsfor
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that suspicionmustbe statedin theinformation. This is intendedto alert the
magistrateto thepossibilityof violence.

81. Sub-clause(5) providesthatamagistratein New SouthWalesor the
AustralianCapitalTerritorymayissueasearchwarrantin relationtopremisesor a
personin theJervisBayTemtory. This recognisesthatthereis no resident
magistratein theJervisBay Territory.

82. Sub-clause(6) providesthata magistratein a Stateor internalTerritorymay
issuea warrantfor premisesor apersonin thatStateor Territory or in anexternal
Territory. Themagistratemayalsoissuesuchwarrantsfor executionin another
Stateor internalTerritory if heor sheis satisfiedthatit is appropriatetodo so. This
is to coversituationswherewarrantsneedto be simultaneouslyexecutedin a
numberof jurisdictions(for example,it would beundesirablefor applicationsto be
madein differentjurisdictionsif officers with the necessaryknowledgeof the
matterarelocatedin onejurisdiction)

Clause49: Contentof warrants

83. Sub-clause(1) setsout thematterswhichmustbe specifiedin awarrant.

84. Sub-clause(2) ensuresthat the7 day(or 48 hour) limit on the durationof
warrant(referredto in paragraph(e) of sub-clause(1)) doesnot preventthe issue

of furtherwarrantsfor the samepremisesor person.

85. Sub-clause(3) setsout theadditionalmatterswhich themagistrateis to
specifyin a warrantthatrelatesto premises.Paragraph(a) requiresthemagistrate
to statethatthe warrantauthorisesthe seizureof evidentialmaterial,other thanthe
evidentialmaterial for which thewarrantwas specifically issued,whichis foundor
thingsrelevantto an indictableoffenceagainstan Australianlaw whereseizureis
necessaryto preventconcealment,loss or destructionor useof the thing in
committingaTribunaloffenceor anindictableoffenceagainstan Australianlaw
Paragraph(b) requiresan expressstatementas to whetherthe warrantauthonsesa
frisk or ordinarysearchof personsat, or near,thepremises.This is designedto
ensurethat themagistrateconsidersthe appropriatenessof authorisingthe search
of persons.

86. Sub-clause(4) setsout theadditionalmatterswhichthemagistrateis to
specifyin awarrantthatrelatesto aperson Paragraph(a) is in smitlartermsto
paragraph(3)(a),and it requiresthe magistrateto specifythatthewarrant
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authorisesthe seizureof thingsotherthantheevidentialmaterial for whichit was
specificallyissuedin certaincircumstances.Paragraph(b) requiresthemagistrate
to statewhetherafrisk or ordinarysearchis authonsed.

Clause50: The thingsauthorisedby a searchwarrantin relationto premises

87. Sub-clause(1) setsoutthe activitiesauthorisedby awarrantto search
premises.

88. Sub-clause(2) obligesthoseexecutingawarrantto complywith limitations
particularisedin the warrantrelatingto thehoursduringwhich it maybe executed.

Clause51: The thingsauthorisedby a searchwarrantin relationto a person

89. Sub-clause(1) setsout the activitiesauthorisedby awarrantto searcha
person.

90. Sub-clauses(2) and(3) obligethoseexecutingawarrantto comply with
limitations particularisedin thewarrantrelatingto thehoursduringwhich it may
be executed,andas to the type of personalsearchwhich maybe conducted.

Clause52: Restrictionson personalsearches

91. This clauseprovidesthat asearchwarrantcannot authoriseeither astrip
searchor asearchof aperson’sbody cavities.

Clause53: Warrantsmaybeissuedby telephoneetc.

92. This clauseenablesapplicationsfor the issueof a warrantto be madeby
telephone,telex, facsimileor otherelectronicmeansin an urgentcaseor where
delaycould frustratethe executionof the warrant. Theclausecoversthe
procedurefor suchapplicationsandthe issuingof warrantsin thesecircumstances.

Clause54: Formalitiesrelatingto warrantsissuedby telephoneetc.

93. This clausesetsout theproceduresif amagistrateissuesa warrantunder
clause53. Themagistrateis requiredto informtheapplicantof the termsof the
warrantand thedateandtime atwhich it was signedby theappropriateelectronic
means.Theapplicantmustthencompleteaform of warrantwhich setsout the
substance,of thosetermsandstatesthe nameof themagistrateandthe dateand
time atwhichthe warrantwas signed. The applicantmust,not laterthantheday
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after expiry of the warrant,or the day after the warrantwasexecuted,whicheveris
the earlier,giveor transmitto themagistratethecompletedform of warrantandif
the informationhadnot beensworn,the sworninformation. Theclausealso
providesthat in anycourtproceedingsconcerningthe exerciseof a powerunder
the warrant,if the warrantsignedby the magistrateis not produced,the courtis to
assume,unlessthe contraryis proved,that theexerciseof the powerwas not duly
authorised.

Division2- Provisionsrelatingto executionof searchwarrants

Clause55: Availability of assistanceanduseof forcein executingawarrant

94. Thisclauseprovidesthat, in executingawarrant,theexecutingofficer may
obtainsuchassistanceanduse suchforceas is necessaryandreasonablein the
circumstances.It providesthat wherethepersonassistingis not apoliceofficer, he
or shemayonly useforcein relationto things,andnot persons.

Clause56: Copyof warrantto be shownto occupieretc.

95. This clauseprovidesthatif awarrantin relationto premisesor awarrantin
relationto apersonis beingexecuted,acopyof thewarrantmustbemade
availableto the occupierof thepremisesor the personbeingsearched.Theclause
coversthe differentsituationsandthe mannerin whichthis should bedone.

Clause57: Specific powersavailableto officersexecutingwarrants

96. This clausesetsout specificpowersavailableto officers executingwarrants
in relationto premises,includingthe takingof photographs(including video
recordings)in certaincircumstances,andthe completionof the executionof a
warrantafterparticular interruptionsto suchexecution.

Clause58: Useof equipmentto examineor processthings

97. This clausecoverstheuseof equipmenttoexamineor processthings. It
permits thetaking of equipmentto premisesto determinewhetherthingsareliable
to seizure,themovementof thingsto anotherplacein certaincircumstancesso that
examinationor processingcan becarriedout, andthe operationof equipment
alreadyatthewarrantpremisesin certaincircumstancesto determinewhether
thingsareliable to seizure.
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Clause59: Useof electronicequipmentatpremises

98. Thisclauseprovidesfor the useof electronicequipmentatpremises.The
executingofficer or an officer assisting(who underclause4 maybe apersonwho
is not apoliceofficer but is authorisedby theexecutingofficer to assist,for
examplea computerexpert)mayoperateequipmentatthe premisesto seewhether
evidentialmaterial isaccessibleif heor shebelievesthattheequipmentmaybe
operatedwithoutdamagingit. If evidentialmaterialis accessible,theexecuting
officer or officer assistingmay seizetheequipmentorany disk, tapeor other
associateddevice,or operatethe equipmentto obtainaprintoutandseize
documentsproduced,or copy the recordsto anotherstoragedeviceandremoveit
from the premises.Theseizureof printoutsor duplicatedisksis encouraged
whereverpossible

99. Theexecutingofficer or officer assistingmaysecurethe equipmentby
locking it up or guardingit if he or shebelieveson reasonablegroundsthatthe
evidentialmaterialmaybe accessibleby operatingtheequipmentatthepremises
but expertassistanceis neededto operatetheequipmentandthe evidential
materialmaybe destroyedor otherwiseinterferedwith if theequipmentis not
securedin themeantime.Notice mustbegivento the occupierin this situation.
The equipmentmaybesecuredforup to 24 hours,or until suchtimeasexpert
assistanceis obtainedto operatethe equipment.This period maybe extendedin
certaincircumstances.

Clause60: Compensationfor damageto electronicequipment

100. This clauseprovidesfor compensationto bepaid to the ownerof equipment
if damageis causedtoequipmentin certaincircumstances.

Clause61 Copiesof seizedthingsto beprovided

101. Thisclauserequiresanexecutingofficer or officerassisting,on request,to
givea copyof a thingor informationseizedthatcanbe readilycopied. Thisdoes
not applyif no original materialwasseizedundersub-clause59(2)or if possession
of the thing seizedcould constitutean offenceagainstanAustralianlaw.
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Division 3 - Stoppingandsearchingconveyances

Clause62: Searcheswithoutwarrantin emergencysituations

102. This clauseapplieswhereapoliceofficer suspectson reasonablegrounds
thatevidentialmaterialis in anaircraft,vesselor vehicle. Thepoliceofficer must
alsosuspectthatit is necessaryto seizethe materialto preventconcealment,lossor
destructionandthatit is necessaryto actwithout theauthority of a searchwarrant
becausethecircumstancesareso seriousandurgent. Undersuchcircumstances,
thepoliceofficer maystop, detainandsearchtheconveyance,andseizethe
material.

103. If in the courseof the searchthepoliceofficer finds otherevidentialmaterial
or athing relevantto an offenceagainstanAustralianlaw, it maybe seizedto
preventits concealment,loss or destructionif thecircumstancesareso seriousand
urgent.

104. Thepoliceofficeris requiredto exercisehisor herpowerssubjecttoclause
63, whichprovidesvarioussafeguards.

Clause63: How apoliceofficer exercisesa powerundersection62

105. Thisclausesetsout themannerin whichapoliceofficer may~xercisepowers
underclause62.

Division4 - Arrestandrelatedmatters

Clause64: Powerto enterpremisesto arrestperson

106. Thisclauseprovidesthatif apoliceofficer haspowerto arrestapersonand
thepoliceofficer believeson reasonablegroundsthat thepersonis on any
premises,thepoliceofficer mayenterthepremisesatany time(subjectto the
conditionsin sub-clause(2) beingmet),usingsuchforceas is necessaryand
reasonablein thecircumstancesfor thepurposeof searchingfor, andarresting,the
person.

107. Sub-clause(2) statesthegeneralrule thatentry todomesticpremisesto effect
arrestshouldnot be conductedatnight. It precludesapoliceofficer enteringa
dwellinghouse(definedin sub-clause(3)) to arrestapersonbetween9 pm and6
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am on the following day unlessthe policeofficer believeson reasonablegrounds
thatit wouldnot bepracticableto arrestthe personin anyplaceatanothertime, or
thatit is necessaryto preventthe concealment,lossor destructionof evidential
material.

Clause65 Useof forcein making arrest

108. Thisclausesetsout theuseof forcewhich may beusedin the courseof
arrestinga personunderthis Actor pursuantto awarrantissuedunderthis Act.

Clause66: Personsto beinformedof groundsof arrest

109. Thisclauseprovidesfor apersontobeinformed,atthetime of arrest,of the
Tribunaloffencein respectof which heor sheis beingarrested,or if thearrestis
underclause40,to be informedof thereasonfor arrest. Thisdoesnot requirea
technicalstatementof the termsof the offenceor thereasonbutmerelyof its
substance.This requirementdoesnot apply if the arrestedpersonshould,in the
circumstances,know the substanceof theTribunal offenceor reason,or if the
arrestedperson’sactionsmakeit impracticable.

Clause67: Powerto conductafrisk searchof an arrestedperson

110. Thiscl~iuseprovidesthatapoliceofficer may,upon or soonafterarrest,
conducta frisk search(quick running of the handsover theperson’souter
garments)andseizeany seizableitems(anythingthatwould presenta dangerto a
personor thatcouldbe usedto assistapersonto escape).The policeofficer must
suspecton reasonablegroundsthat it is prudentto ascertainif the arrestedperson
is carryingany seizableitem.

111. ‘Frisk search’and‘seizableitem’ aredefinedin clause4, andpursuantto
clause72 must,if practicable,beconductedby apersonof thesamesex.

Clause68 Powerto conductan ordinarysearchof an arrestedperson

112. Thisclauseprovidesthatapoliceofficer may,upon or soonafterarrest,
conductan ordinarysearchandseizeanyevidentialmaterial relatingto the
Tribunal offencetowhich theperson’scustodyrelatesor seizableitems. The
policeofficer mustsuspecton reasonablegroundsthat thepersonis carryingsuch

items.

113. ‘Ordinary search’ is definedin clause4 andmeansa searchof a person,or of
articlesin thepersons possessionthatmay includerequiringthe removalof



-23-

specifiedouterclothing,gloves,shoesandhat andanexaminationof thoseitems.
Clause72 requiressucha searchto be conducted,wherepracticable,by aperson
of the samesexasthe personto be searched.

Clause69: Powerto conductsearchof arrestedperson’spremises

114. Thisclauseprovidesthat apoliceofficer whoarrestsa personatpremises,or
whois presentatsuchan arrest,mayseizethingsin plain view atthosepremises
which thepoliceofficer believestobeevidentialmaterialrelatingto theTribunal
offenceto whichthe person’scustodyrelatesor seizableitems.

Clause70: Powerto conductan ordinarysearchor strip search

115. Thisclausedetailsthe circumstancesin whichan ordinarysearchor astrip
searchmaybe conducted.(‘Ordinary search’and ‘strip search’aredefinedin
clause4). The provisiondoes not conferpowerto take any body samplesor
searchbody cavitiesbut only to examinethe body surfacefor thingssuchas
bruises,scratchesandidentifying marks.

Clause71: Rulesfor conductof strip search

116. This clausesetsout the procedureto be followed whenevera stripsearchis
conductedas an incidentof arrest.

Division 5 - General

Clause72: Conductof ordinarysearchesandfrisk searches

117. Thisclauseprovidesthatbothordinary searchesandfrisk searchesmust,if
practicable,be conductedby apersonof the samesexas the personbeing
searched.It alsoprovidesthatonly policeofficers may take part in ordinaryor
frisk searchesof personsunderthis Part.

Clause73: Announcementbeforeentry

118. Thisclauseprovidesthatbeforeany personenterspremises(to carryout a
searchor to arrestaperson),theexecutingofficer or officer assisting(in thecaseof
awarrant,or apoliceofficer otherwise- entryto premisesmayoccurwithouta
warrantunderclause40)mustannouncethat he or sheis authorisedby warrantto
enterandgive anypersonatthe premisesan opportunityto allow entry to the
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premises,unlessthereare reasonablegroundsto believethatimmediateentry to
thepremisesis requiredto ensurethe safetyof apersonor thattheeffective
executionof the warrantis not frustrated.

Clause74: Offenceformakingfalsestatementsin warrants

119. This clausecreatesan offenceof knowingly makingafalseor misleading
statementin an applicationfor awarrantunderthis Part. Themaximumpenaltyfor
anoffenceunderthis clauseis imprisonmentfor 2years.

Clause75: Offencesrelatingto telephonewarrants

120. This clausecreatesoffencesarisingfrom the preparation,andexecution,of a
form of warrantobtainedby telephoneor otherelectronicmeansunderclause53.
It is an offenceforapersonto nameamagistratein aform of warrantunderclause
53 unlessthatmagistrateissuedthewarrant, or to knowingly statein awarrant
somethingmateriallydifferentfrom thatauthorisedby themagistrate It is alsoan
offenceto purportto executeanunauthorisedor falseform of warrantor to give a
magistrateaform of warrantthatis not the form thatthepersonpurportedto
execute. Offencesunderthis clause,which are intendedto preventabusesof
telephonesearchwarrants,arepunishableby imprisonmentfor up to 2 years.

Clause76: Retentionof thingsseized

121. This clauseprovidesfor themannerin whichthingsareto be dealtwith after
theyareseizedunderthis Part.

122 A policeofficer whoseizesathing is requiredto deliverit into the custody
andcontrolof theCommissionerof Policeof theAustralianFederalPolice,whois
requiredto retain thething pendinganydirectionfrom the Attorney-Generalasto
the mannerin whichit is to bedealtwith. TheCommissioneris alsorequiredto
inform the Attorney-Generalwhenathing hasbeenso delivered,andto comply
with any direction thatthe Attorney-Generalgivesundersub-clause(3) about
how to dealwith the thing (whichmay includeadirectionthat the thingbe senttc

theTribunal).

123. Sub-clause(5) imposesarestrictionon thepower toretain athing
indefinitely, by requiringthe Attorney-Generalto directthe Commissionerto
return the thing in certaincircumstances.
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PART 8- MISCELLANEOUS

Clause77: Arrangementswith States

124. Thisclausepermits themakingof arrangementsbetweentheCommonwealth
andthe individual States(including the NorthernTerritory,theAustralian Capital
Territory andNorfolk Island)for the administrationof the Actandin particularto
permitmagistratesin thoseplacestoperformfunctionsconferredon magistrates
underthe Act.

125. Arrangementsmadeunderthis powerarerequiredto be publishedin the
Gazette.

Clause78: Delegation

126. This clausepermits theAttorney-Generalto delegatehis or herpowersunder
theBill, apartfrom powersunderPart3 andthepowerundersubclauses25(3),
32(2),34(2),35(4), 41(2) and45(3)(powerto decidenot to complywith arequest
by theTribunal) to an officer of theAttorney-General’sDepartment.

Clause79: Act notto limit otherprovisionof assistance

127. This clausemakesit clearthatthis Act will notpreventtheprovisionof any
assistanceto theTribunalwhich maybe providedotherwisethanunderthis Act.

Clause80: Regulations

128. This clauseprovidesfor ageneralregulation-makingpower.












