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GENERAL OUTLINE

The amendmentsareof two generaltypes.

1. Amendmentsconsequentialon amendmentsto the Crimes(Search
WarrantsandPowersof Arrest) AmendmentBill 1994 (the SWAPBill).

Theseamendmentsall flow from proposedGovernmentAmendments(with the
exceptionof oneamendmentwhich wasproposedby the Democratsand
acceptedby the Government)to the SWAPBill.

Part7 of the InternationalWar CrimesTribunalBill 1994 (the WarCrimes
Bill), which dealswith search,seizureandpowersof arrest,picks up many
provisionsof the SWAPBill. The proposedamendmentsto the SWAP Bill
shouldthereforealsobe reflectedin the War CrimesBill. Not all the
proposedamendmentsto the SWAP Bill arerelevantto the WarCrimesBill
andfor this reasononly someof the SWAP Bill amendmentswill bepicked up
in the amendmentsconsideredhere.

The amendmentsto the SWAP Bill havebeenpreparedin responseto
suggestionsraisedat the hearingof the SenateStandingCommitteeon Legal
andConstitutionalAffairs andtheyaccordwith the recommendationsof the
Governmentmembersof thatCommittee.

The primarypurposeof the amendmentsis to increasesafeguardsavailableto
personsandtheir propertywhensubjectto searchwarrantsandprocedures
ancillary to arrest. In the caseof property it is intendedthatpropernoticebe
givento occupiersthat their equipmentis to be movedelsewherefor
examination.Subjectto practicalconsiderations,occupierswouldbe allowed
to be presentat searchesprovidedtheydo not impedethe searchand thereis a
requirementto issuereceiptsto occupierswherethingsareseized,(this is
currentlyleft to police procedures).

Childrenand incapablepersonsareto be given addedprotectionunderthe
sectionsrelatingto strip searches.It is now requiredthat presenceof a parent
or guardianmustbe acceptableto the child.

The Democratrelatedamendment(Amendment6) is designedto curtail forum
shoppingin applicationsfor searchwarrants. It requiresa memberor special
memberof theAustralianFederalPoliceto discloseto the magistrateatthe
time of applying for a searchwarrantall prior applicationsfor warrantsin
relation to the samepersonand/orpremises.



-2-

2. Minor amendmentsto addressdeficienciesin the presentBill.

Theseamendmentsclarify theprocedurerelatingto applicationsfor the issue
of arrestwarrants,expandthe provisiondealingwith custodyof personsin
transitto coverthe situationof transit throughAustralia for the purposeof
beingsurrenderedto the Tribunal,andinsertnew provisionsenablingthe
arrestof personswho haveescapedfrom lawful custodypursuantto the Act
andpick up the relevantaiding/assistingtypesof offencesin theCrimesAct
1914 for the purposeof the War CrimesBill.

FINANCIAL IMPACT

The amendmentsarenot expectedto haveany financial impacton Government
expenditure.
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NOTESON CLAUSES

Amendment1

1. This amendmentto subclause10(1)makesit clearthat an applicationin
the statutoryform mustbe madeto the magistratefor issueof an arrest
warrant,whetherthe applicationbe pursuantto a notice from the Attorney-
Generalunderclause9 (specifyingthat a requesthasbeenreceivedfrom the
Tribunal), or whetherit be otherwisethanpursuantto such a notice(ie in
urgentsituations).

2. The purposeof the amendmentis to clearup the presentinconsistency
betweensubclause10(1) andparagraph10(2)(a). Clause10 providesfor the
issueof an arrestwarrant. Subclause10(1)coversthe ordinarysituation
whereamagistratehasreceiveda noticefrom the Attorney-Generalunder
clause9, whereassubclause10(2)providesfor issue of a warrantin urgent
situationswhereanoticehasnot yet beenreceivedfrom the Attorney-General.
In all cases,an applicationwill be madeto the magistratefor issueof a
warrant. While it maynot be necessaryto specifically mentionthis
requirementin the legislation,thereis presentlyan inconsistencyin that the
requirementis mentionedin paragraphlO(2)(a), but not in subclause10(1).
The amendmentwill thereforemakethe clauseclearerandmore consistent.

Amendment2

3. The purposeof this amendmentis to makeit clearthat an applicationto
a magistratefor issueof an arrestwarrantwill be madeon behalfof the
Tribunal. Previouslythe subclausestatedthat an applicationwould be made
on behalfof the Attorney-General.

Amendment3

4. This amendmentis to ensurethat clause38, whichdealswith custodyof
personsin transit,coversall possibletransitsituations. It addsthe situationof
transitthroughAustralia for the purposeof being surrenderedto the Tribunal.

5. Previously, it only coveredtransit throughAustraliawherea personis
transportedin custodyfrom a foreigncountrythroughAustralia to another
foreigncountryfor the purposeof giving evidenceor assistanceto the
Tribunal. However, it is clearthat a personmayalsobe transportedthrough
Australia for the purposeof being surrenderedto the Tribunal.
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Amendments4 and5

6. Theseamendmentsomit thepreviousclausesdealingwith escapingfrom
custodywhile in transitand arrestof personsin transit. They are
consequentialon Amendment15.

Amendment6

7. This amendmentproposesthat new subsection48(4A) be inserted.The
purposeof the proposedsubsectionis to curtail the opportunityfor forum
shoppingin applyingfor searchwarrantsin relationto personsor premises. It
requiresmembersor specialmembersof the AustralianFederalPoliceto
discloseto the magistrateat the time of applyingfor a searchwarrant
particularsandoutcomesof all previousapplicationsin relationto the same
personand/or premises.

Amendment7

8. This amendmentto subclause58(3)makesit clearthat whenanythingis
takenfrom premisesto beexaminedor processedthe occupiermust, if
practicable,be informedof the address,time andplace of the examinationand
be allowedto attendthe examination.Previouslythis provisionwas to only
apply to ‘electronicallystoredinformation’.

Amendment8

9. This amendmentproposesthatnew sections61A and61Bbe inserted.

10. Proposedsection61A providesthat occupiersor their representatives
maychooseto observethe searchingof the premisesproviding theydo not
impedethe conductof the searchin anyway. This hasbeenincludedto
minimise,as far as possible,the potential for actualor allegedplantingof
materialon the premisesby the police.

11. For practicalreasons,the right to observethe searchshouldnot preclude
the policefrom searching2 or moreareasof the premisesatthe sametime. In
thosecircumstancesthe personcanmovefrom areato areaor electto observe
particularparts of the search. In somecasesit will be necessaryto search
differentpartsof the building at oncebecauseof its size or wherethereis an
opportunityfor the destructionor concealmentof evidentiarymaterial.

12. Proposedsection61B providesthatreceiptsareto be issuedto occupiers
for thingsseized. Underthis provision it will be possiblefor the itemsto be
listedon the samereceipt. It is not envisagedthat policewouldbe requiredto
identify absolutelyeveryitem individually wherethoseitems canbeadequately
identifiedby aclassdescription.
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Amendment9

13. This amendmentis consequentialon Amendments5 and15.

Amendment10

14. Proposedsubparagraph71(l)(fXii) is amendedto ensurethat the rights
of childrenandincapablepersonsareadequatelyprotectedandprovidesthata
strip searchmustonly be conductedin the presenceof a parentor guardianor
personalrepresentativeif their presenceis acceptableto the person.
Previouslyit providedthat the searchbe conductedin the presenceof a parent
or guardianor a personalrepresentativebut only dealtwith the questionof
acceptabilityin relationto the personalrepresentative.

Amendments11 to 14

15. Theseareamendmentsdesignedto improvethe drafting of the Bill.
They relateto clause73 (Announcementbeforeentry). By removing
“responsibleofficer” andinserting“police officer” instead,the amendment
will maketheprovisionmoreconciseandprecise(given that it appliesto
arrestandthe executionof warrants).

Amendment15

16. This amendmentproposesthe insertionof new sections76A, 76B and
76C, dealingwith escapeissues.

17. Previously,the Bill’s only escapeprovisionwas clause39, which dealt
with escapefrom custodyonly in the contextof transit. However,aperson
maybe in custodyfor otherreasonspursuantto the Act. For example,a
personmayescapeafterhavingbeenarrestedin Australiabut prior to
surrenderto the Tribunal.

18. The amendmentwill insertgeneralescapeandarrestprovisionscovering
all possiblesituations. It shouldbe readin conjunctionwith Amendments4, 5
and9, which deletethe previousprovisionsrelatingto escapingandarrestof
personsin transit, andmakeconsequentialamendments.

19. Proposedsections76A and76B will allow anypolice officer to arrest,
without warrant:

(a) a personif the officer hasreasonablegroundsto believethatthe
personhasescapedfrom custodyauthorisedby the Act;

(b) apersonwho hasbeenreleasedon bail underthe Act if the officer
hasreasonablegroundsfor believingthat the personhas
contravened,
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or is aboutto contravene,aterm or conditionof a recognisanceon
which bail wasgrantedto theperson.

20. The amendmentdoesnot createan offenceof escapingfrom custody.
This is becauselocal chargesandsubsequentimprisonmentwould delaythe
surrenderprocess. It is far preferableto simply be ableto arresta personif
theyhaveescapedfrom lawful custodypursuantto the Act (so that the person
canthenbe surrenderedto the Tribunal, or continuewith transit,etc).

21. Proposedsection76C picks up the relevantoffencesin the CrimesAct
1914 relating to aidingandassistingapersonto escape.It providesthat
sections46 (Aiding prisonerto escape),47A (Rescuingaprisonerfrom
custodyetc) and48 (Harbouringetcan escapee)of the CrimesAct 1914will
apply (so far as they are relevant) to personsaiding, rescuing,harbouring,etc,
prisoners/escapeesunderthe InternationalWarCrimesTribunalAct.


