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GENERALOUTLINE

The amendmentsarein responseto recommendationsby the Houseof
RepresentativesStandingCommitteeon Legal andConstitutionalAffairs (‘the
Committee’).

Mostof the amendmentsareof adraftingnature. Theprimarypurposesof the
amendmentsareto clarify the legislation,overcomedeficienciesin present
provisionsandimprovethe legislationin termsof proceduralfairness.

FINANCIAL IMPACT

The amendmentsarenot expectedto haveanyfinancial impacton Government
expenditure.
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NOTESON CLAUSESOF AMENDMENTS

Amendment1

1. This amendmentreplacesthe definitionof ‘federalprisoner’ in proposed
section4 to makeit clearthatthe term coverspersonswho arebeinglawfully
heldin custodyfor anyreason(including pendingtrial, committalor summary
hearing,andpersonsin juveniledetentioncentresor in mentalhealth
institutions).

2. The amendmentarisesfrom a concernexpressedby the Committeethatthe
presentdefinitionsof ‘federal prisoner’and‘Stateprisoner’maybe too narrow
by failing to adequatelycoverpersonswho arebeinglawfully heldin custody
for anyreason.

3. The amendmentensurescoverageof personsbeinglawfully heldin
custody,bail refused,or servinga term of imprisonment,howeverthat term
mightbe expressed.

4. Thereare anumberof consequentialandrelatedamendments(see
Amendments3, 13, 14, 15, 18, 20, 22, 23 and25).

Amendment2

5. This amendmentdeletesstaffmembersof the AustralianFederalPolice
from the definition of ‘police officer’. Thereasonis that staffmembershavea
supportrole for investigations,anddo not havetraining norexpertisein actual
policing matters,andstaffmemberscouldthereforebe placedin aninvidious
positionif theywereincludedin the definition.

Amendment3

6. The purposeof this amendmentis the sameas for Amendment1.

Amendment4

7. This amendmentredraftsproposedsection8 to indicatethat requestsfrom
the Tribunalmustbe in writing, andbe sufficient to identify thepersonor
personsto be charged,thenatureof the chargeandthe intendedtime andplace
of the hearing. While thesematterswould beexpectedto be includedin
Tribunalrequestsas a matterof course,the amendmentwill makethemspecific
mandatoryrequirements.
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Amendment5

8. This amendmentclarifies that theAttorney-Generalis only obliged to issue
anoticeunderproposedsection9 (specifyingthat aTribunalrequesthasbeen
received)if the Tribunalrequestcomplieswith the mandatoryrequirementsin
proposedsection8.

Amendment6

9. This amendmentrequiresa copyof theTribunalarrestwarrantto be
attachedto theAttorney-General’snoticeunderproposedsection9. The
purposeis to ensurethatthemagistrateis providedwith acopy of the Tribunal’s
warrantfor thepurposesof Amendment7.

Amendment7

10. This amendmentrequiresamagistrateto be satisfiedthat
- the personbeforehim or her is the personspecifiedin the (Australian)

arrestwarrant(issuedpursuantto proposedsection10); and
- thepersonbeforehim orher is alsothepersonspecifiedin the Tribunal

arrestwarrant
prior to remandingtheperson.

11. If apersonwhohasbeenarrestedpursuantto anarrestwarrantis brought
beforea magistrate,it couldbe expectedthat amagistratewould always,as a
matterof practice,satisfyhimselforherselfthatthe personis the personnamed
in the warrantpriorto anysubsequentsteps(suchas remand)beingtakenin
relationto the person.While it is not necessaryto specificallyincludethis
provision, it will havethe effectof clarifying thelegislation.

Amendment8

12. Thisamendmentproposesthat a magistrateshouldbe requiredto remanda
personin custodyunlessthereare‘special’ (asopposedto ‘exceptional’)
circumstancesjustifying remandonbail. The amendmentis basedon
consistencywith anequivalentprovisionin the ExtraditionAct1988.

Amendment9

13. This amendmentclarifies thatif apersonmakesoneapplicationforbail on
the merits andfails, the personcannotmakeafurtherapplicationunlessthereis
evidenceof a changeof circumstancesthatmight warrantthe grantof bail.
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14. The purposeof theamendmentis to ensurethatthe provisiondoesnot go
beyondits intendedrestrictionof ‘forum-shopping’ if/when amagistratedies,
resignsor retires.

Amendment10

15. This amendmentreduces(from 45 to 14 days)theperiodwithin which a
personmaybe on remandprior to receiptof theAttorney-General’snotice
specifyingthataTribunalrequesthasbeenreceived.

16. Theproposedperiodof 14 daysis basedon the fact thatthe only additional
document(in additionto thecopy of theTribunalwarrant)whichtheTribunal
would haveto sendwithin thisperiod is aformal request.

Amendments11 and12

17. Theseamendmentssubstitutetheterm ‘specialcircumstances’for
‘exceptionalcircumstances’in the contextof the Attorney-General’ssurrender
determination.Thereasonfor the amendmentsis for purposesof consistencyin
terminology(refer to Amendment7).

Amendments13. 14 and15

18. Theseamendmentsarerelatedto, andhavethesamepurposeas,

Amendment1.
Amendment16

19. This amendmentclarifies that asurrenderwarrantdoesnot alwayshaveto
beexecutedaccordingto its tenor. Theremaybecircumstances(asenvisagedin
proposedsection23) wheresurrenderwarrantswill not be executed(for
example,whereto do so wouldbe dangerousto aperson’slife or prejudicial to a
person’shealth).

Amendment17

20. This amendmentredraftsandreplacesproposedsection23 in orderto
clarify the intentof theprovision. Theproposedsectionis intendedto permit
thereleaseof a personwho hasbeenin custody21 daysafterasurrender
warrantwasfirst liable to be executed.However,if thecourt is satisfiedthat the
warranthasnot beenexecuted(the personhasnot beendeliveredinto the
custodyof theTribunal)because,for example,the personis ill, or his or her
healthor life is in danger,thenthe court is not to orderreleasefrom custody
simply becausetimehaspassed.
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21. The amendmentreducestheperiodof custodyfrom 2 monthsto 21 dayson
the understandingthatthe Tribunalwouldbe in apositionto takedelivery of a
personwithin amuchshortertimeframethan2 months.

Amendments18. 20. 22 and23

22. Theseamendmentsflow from Amendment1.

Amendments19 and21

23. Theseamendmentsclarify that Tribunalsentencescannotbe served
concurrentlywith Australiansentences(howeverdescribed).This is basedon
thefact thatthe offencesarelikely to beof quite differentcharacterand
severity,andthe undesirabilityof apersonbeingableto gainthe benefitof a
domesticsentenceor detentionbeingreducedjustbecausethepersonhasalso
beenconvictedof aTribunaloffence.

24. The amendmentsmakeit clearthatanytime (wherethe personis acquitted
by the Tribunal),or anytime until theTribunalhandsdown its verdict (where
thepersonis convictedby the Tribunal) spentin custodyin connectionwith the
Tribunalwill countas time servedunderthe Australiansentenceor periodof
detention.

Amendment24

25. The purposeof thisamendmentis to makeit clearthatformsof assistance
otherthanthoseprovidedfor in the Bill maybe providedto theTribunaloutside
theproposedAct.

26. Notethat a GovernmentAmendment(which will achievethe same
purpose)is proposedto bemovedin substitutionfor thisamendment.(Seethe
FurtherSupplementaryExplanatoryMemorandum).

Amendment25

27. This amendmentflows from Amendment1.

Amendment26

28. This amendmentrequiresa personto bebroughtbeforeamagistrateas
soonas practicableafterthepersonhasbeenarrested,withoutwarrant,by a
policeofficer who hasreasonablegroundsto believethat thepersonhasescaped
from custodyauthorisedby theproposedAct. This improvestheprevious
situationwherebysuchapersoncould be simplyreturnedto custodywithout the
policeofficer’s beliefbeingtestedbeforeamagistrate.
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Amendment27

29. Thisamendmentinsertsalegalassistanceprovisionin the Bill. It is a
generalprovisioncoveringanyof the purposesin the Bill, including situations
whereevidenceis beingtakenin Australiaandfor the purposesof applications
to the courtfor releasefrom custody.

30. The provisionenablesanapplicationfor assistanceto bemadeto the
Attorney-Generalwhomaydeterminewhetherlegal assistanceis to be granted
(taking into accountwhetherit would involve hardshipto the personto refuse
the applicationandwhether,in all the circumstances,it is reasonablethatthe
applicationbe granted).Legal or fmancialassistancemaybe granted
unconditionallyor subjectto suchconditionsas theAttorney-General
determines.


