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LANDS ACQUISITION (REPEAL AND CONSEQUENTIAL PROWSIONS) BILL

1988

OUTLINE AND FINANCIAL IMPACT STATEMENT

OUTLINE

The Lands Acquisition Bill 1988 was introduced into the House of
Representativeson 26 May 1988andwasdebatedthere on 20 October 1988.

This legislationprovidesfor the transitionfrom the useof powersand procedures
underthepresentAct, the LandsAcquisition Act 1955 (the 1955 Act) to The use
of powers and proceduresunder the new Act, the LandsAcciuisition Act 1988
(the19.88 Act).

The transitional provisions reflect the Government’s intention that the new
Lands Acquisition legislation should apply as soon as possible. The overall
intention is that where acquisitionaction has beenstartedunder the 1955 Act
but not completed at the time of commencementof the 1988 Act then the
acquisition is to be undertakenin accordancewith the provisions of the 1988
Act.

In general this would mean that owners with whom the Commonwealthwas
negotiating regarding the acquisition of their property would be issued a pre
acquisitiondeclarationwhich in turn would provide to thoseownersthe rights to
appealagainstthedecisionto acquire theirproperty.

Furthermorethe new compensationprovisions of the 1988 Act are to apply as
soon aspossibleand will apply in some instanceswhere the activity which has
given rise to the compensationclaim was authorisedunderthe 1955 Act. This
will apply in relation to any compulsoryacquisitionswhich haveoccurredsince
25 May 1988 when the LandsAcquisition Bill wasintroducedinto the Houseof
Representativesidentifying the proposednew compensationentitlements. It will
also apply to compensation claims that arise from the use of the
Commonwealth’s powersto temporarily enteronto and occupyland authorised
underthe 1955 Act and actedon within the threeyearsbeforecommencementof
the 1988Act.

This Bill alsoamendsseveralexistingActs. The generalintention behind mostof
those amendments is to retain the status quo in terms of Ministerial
responsibilities and after responsibilities and powers contained in existing
legislation the needarisesbecausethe LandsAcquisition Bill 1988 is far more
precisethan the 1955 Act in specifyingwhat activities will be bound by it with
exceptionshavingto be preciselyidentified.

In someother instancesthe amendmentssubstitutea referenceto the 1988 Act
for a referenceto the 1955 Act.

FINANCIAL IMPACT STATEMENT

This Bill doesnot give rise to any costs to Governmentbeyondthoseimplied by
the provisionsof theLandsAcquisition Bill 1988.
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PART I PRELIMINARY

Clause1 Short Title.

This clausesetsout theshort title of the proposedAct.

Clause2 Commencement.

This clauseprovidesfor the legislation to comeinto force on the

datethat the LandsAcquisition Act 1988 commences.

PART II- REPEALS AND CONSEQUENTIAL AMENDMENTS

Clause3 Repealof Acts.

This clauseprovidesthat the Acts identified in Schedule1 are

repealedby this legislation.

Clause 4 Amendment of other Acts.

This clauseprovidesthat the Acts identified in Schedule2 are

amendedby this legislation.

PART III - TRANSITIONAL PROVISIONS

Clause5 Definitions

This clauseprovidesdefinitions of variouswordsandtermsused

in the Bill. In particular the clauseidentifies that referenceto

the 1955 Act meansreferenceto the LandsAcquisition Act 1955

and reference to the 1988 Act meansreference to the Lands

Acquisition Act 1988. This memorandumadoptsthe sameform

of reference.

Clause6 Effect of repealof 1955Act.

This clauseis provided to ensurethat the effect of section8 of

the Acts Interpretation Act 1901 is preserved despite the

inclusion of extensivetransitionalprovisionsof this Bill.
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Clause7 Acquisition by agreement.

This clause providesfor the situation where an acquisition by

agreementwas initiated under the 1955 Act but not completed

at the time of commencementof the 1988 Act.

With acquisitions by agreement,if the acquisition has reached

the stagethat a contracthasbeenenteredinto and the land is

acquired then the acquisition would be completed under the

1955 Act. However if negotiations had commencedbut the

acquisitionhad not beenconcluded,then it shall be conductedin

accordwith the 1988 Act.

In general this would imply issue to the owners of a pre

acquisitiondeclarationproviding to them the right to appealthe

decisionto acquire. All other proceduresand provisions of the

1988 Act would then also apply.

Claus 8 CompulsoryAcquisition

This clause provides that in the case of acquisitions by

compulsory process, if gazettal of the acquisition (and hence

acquisition)hasnot occurredby the commencementof the 1988

Act then that acquisitionshould be conductedin accordwith the

1988 Act. In general this would imply issueof a pre acquisition

declaration.

Compensationfollowing compulsory acquisition of any property

after 25 May 1988shall be determinedaccordingto the 1988 Act

whether the acquisition was undertakenusing that Act or the

1955 Act. If property ownersin this categoryhave beenpaid

compensation under the 1955 Act before the date of

commencementof the 1988 Act and the 1988 Act provides a

right to additional compensationthen adjustingpaymentswill be

madeto them.

If in the caseof a compulsoryacquisition, the acquisition had

been gazetted before commencementof the 1988 Act, the

Parliamentaryvetoright (Section12 of the 1955 Act) would still

apply to the acquisition even if the time allowed for

disallowanceextendedbeyondthedateof commencementof the

1988 Act.
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Where either Houseof Parliamentdisallows an acquisition under

section 12(2) of the 1955 Act after commencementof the 1988

Act theowner would be entitled to compensationundersection96

of the 1988 Act for costs he may have incurredasa result of the

disallowedacquisition.

Where under the 1955 Act an interest in land has been

compulsorily acquired, compensationhas been assessedand the

monies paid into the Treasuryunder section 33 of the 1955 Act,

the former owner retains entitlement to that compensation

despiterepealof the 1955 Act.

Clause9 Exerciseof powersunderPart III of the 1955 Act.

This clauseprovidesthat whereanauthority underthe 1955 Act is

in force in relation to powersto examinelandsandto occupyland

temporarily, then those authoritiescontinue to be in force as if

they hadbeenissuedfor the purposesof sections10, 11 and 12 of

the 1988 Act. Any actions done under thoseauthorities will be

consideredto have beendone under the equivalentprovisions of

the 1988 Act whicharelisted in theclause.

This will imply that thecompensationto be paid that arisesout of

any of thoseactivities even though initially authorisedunderthe

1955 Act will be assessedaccording to the requirementsof the

1988 Act.

Where an Act was done under sections16, 17 or 18 of the 1955

Act, then this clauseprovidesthat they would be equivalent to

actionsundertakenundersections10, 11 and 12 of the 1988 Act.

Consequentlythe limitation specified in section 95 of the 1988

Act that limits claims for compensationto within 3 yearsafter

sufferingthe loss will apply.

In such instances, if the 1988 Act provides an additional

entitlement to compensationto such persons then additional

compensationwill be paid.
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Clause 10 Offer of land to former owner.

Section 121 of the 1988 Act providesthat where land hasbeen

acquiredby compulsoryprocesswithin the last seven yearsand

the Commonwealthwishes to disposeof that land regard would

be had to the generalprinciple that the land would be offered

backto the former owner.

The 1955 Act containsa similar provision which applieswhether

the land wasoriginally acquiredeither by compulsoryprocessor

by agreement. In the transitionof an ownersentitlement in this

regardfrom the conditions of the 1955 Act to the conditions of

the 1988 Act, where a propertyhasbeenacquiredby agreement

under section 7 of the 1955 Act, then the former owner’s

entitlement to the sale back offer will continue to apply for a

periodof 3 yearsfollowing thedateof repealof the 1955 Act.

Clause 11 Person in possessionof acquiredland

Section 47 of the 1988 Act provides that an owner whose

property is acquired by compulsory process may stay in

occupation of the land for a period of up to 6 months or as

otherwiseagreedbetweenthe former owner and the Minister.

Clause11 of this Bill stipulatesthe conditions that would apply

where a person’s land has beencompulsorily acquiredunder the

1955 Act after 25th of May 1988 andthat personis by agreement

continuingto occupythe land that hasbeenacquiredat the time

the 1988Act commences.

If the terms of the original agreementfixed a period of time

that the former owner could remain in occupation of the land,

then thoseterms shall be regardedas having been determined

under subsection 47(1) of the 1988 Act. If the original

agreementhad not identified a period of time of continued

occupationthen, for thepurposesof subsection47(1) of the 1988

Act, the period will be deemedto have been 6 months after

commencementof the 1988Act.
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Any terms and conditions of the original agreement under

section56 of the 1955 Act shall be deemedto havebeenagreed

for thepurposesof subsection47(4) of the 1988 Act.

Clause12 Warrantsfor possessionof land

Wherea warrant is in force that hasbeenissuedundersection 57

of the 1955 Act, althoughthe 1955 Act is repealed,the warrant

is consideredto remainin force as if it hadbeenissuedunderthe

1988 Act.

Clause13 Certificatesasto ownershipof land

This clausehasbeenprovidedto make it clear that certification

of Commonwealthownershipof land under subsection17(1) of

theCommonwealthPlaces(Application of Laws) Act 1970 should

not be brought into questioneven though there may now be no

authorisingpersonsasa consequenceof the repealof the 1955

Act.
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SCHEDULE1

REPEAL OF ACTS

This scheduleidentifies the list of CommonwealthActs which are repealedat

thecommencementof the 1988 Act.

SCHEDULE2

AMENDMENTS OF OTHERACTS

Abori~ina~andTorres Strait Islanders(QueenslandReservesandCommunity Self

Management)Act 1978

Subsections15(1), (2) and(3)

These amendmentsensure that the Commonwealthwill be able to make land

available to Aboriginal Councils under this Act without being bound by the

requirementsof the 1988 Act.

Aboriginal Land Grant (JervisBay Territory) Act 1986

Section38

This Act provided for a specific land grant from the Commonwealthto the

Wreck Bay aboriginal community. This amendmentof section 38 is required to

permit the Aboriginal Council to continueto grant leasesunder this legislation

despiteany provisionsof the 1988 Act.

Aboriginal Land (Lake CondahandFramlinghamForest)Act 1987

Sections11 and 12

Theseamendmentsprovide that referencesto particular sectionsof the 1955 Act

will continueto be effective as if that Act hadnot beenrepealed.
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Section30

This section is being amendedto retain the presentarrangementsunder which

the Victorian Governmentcan issue mining and exploration licences over this

land, regardlessof anythingcontainedin the 1988 Act.

AboriginalLand Rights(NorthernTerritorv~Amt 1976

Subsection3(1) (paragraph(a) of thedefinition of “Crown Land”)

The definition of Crown Land in this Act is amendedto delete referenceto the

1955 Act so that thedefinition of Crown Land would not include land setapart

for apublic purposeunderany Commonwealthlegislation.

Subsection3(3)

This subsectionis being amendedsuch that where this Act is referring to the

authorisationof mining for mineralsit should be readas referringto section 124

of the 1988 Act.

After Section3B

A new section is to be addedto this Act to makeclear that powersprovidedin

this Act would haveeffect despiteanythingin the 1988 Act.

Section5

This subsectionis being addedto makeclear that a LandTrust is ableto acquire

land underthis Act despiteanything in the 1988 Act.

Paragraph12(2)(c)

This subsectionis beingamendedso that the issueof licencesfor mining andthe

explorationof mineralsshall be done accordingto the requirementsof section

124 of the 1988 Act ratherthan relevantsectionsin the 1955Act.
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After subsection12(2)

Where a deed of grant executedbefore the commencementof the 1988 Act

containsa reservationthat rights to explorefor mineralsand leasesor licences

to mine for mineralsmay be grantedunder provisionsof the 1955 Act then that

reservationhaseffect on or after the commencementof the 1988 Act as if it

were a reservationthat such rights, leases or licences could be granted in

accordanceof section124 of the 1988 Act.

Airports (BusinessConcessions)Act 1959

Subsection6(2)

Section6 of this Act providesthat theMinister responsiblefor the Act may issue

leases and licences in respect of land within an airport. This amendment

providesthat the Minister retainsthesepowersregardlessof anythingcontained

in the 1988 Act.

Section13

Section 13 of this Act providesthat where the Commonwealthtakes possession

of land by use of a LandsAcquisition Act provision then referencesin section

131 of the 1988 Act to the Minister shall be read as referencesto the Minister

responsiblefor this Act and referencesin section 131 of the 1988 Act to an

authorisedpersonwill be a reference to a personauthorisedby the Minister

responsiblefor this Act.

Australian NationalRailwa~sCommissionAct 1983

Subsection78B(l)

Underthe Act AustralianNationalRailways is exempt from theprovisionsof the

LandsAcquisition Act 1955. This amendmentalters the referenceto the 1955

Act to a referenceto the 1988 Act.
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AustralianTradeCommissionAct 1985

Section 23

This amendment provides that lands vested in the Australian Trade Commission

can be disposed of by the Commission regardless of the requirements of sections

117 and 119 of the 1988 Act.

Canberra Water Supply (Googong Dam) Act 1974

Subsection 13(6)

This subsection specifies that where land is entered onto and materials are

obtained for purposes relatedto GoogongDamthen the compensation payable to

the owner of that land would be determined under the Lands Acquisition Act.

This amendment changes the reference from the 1955 Act to the 1988 Act.

Christmas Island Act 1958

Subsection 21A(1)

Section 21A of this Act provides for the disposalof land at Christmas Island.

This amendment deletes reference to the 1955 Act and replaces it with

reference to the 1988 Act. This has the effect that disposals authorisedby

ordinances under this Act will not be bound by the requirements of the 1988 Act.

Civil Aviation Act 1988

Section97

Section 97 of this Act exemptsthe Civil Aviation Authority from the provisions

of the 1955 Act. This amendmentalters a reference to the 1955 Act to a

reference to the 1988 Act.

Commonwealth Places (Application of Laws) Act 1970

Paragraph17(2)(a)

This amendmentalters the definition of an authorisedpersonfor the purposesof

this Act from being a person delegated under section 64 of the 1955 Act to a

person delegated under section 137 of the 1988 Act.
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DefenceHousingAuthority Act 1987

Section61

This sectionprovidesthat the LandsAcquisition Act doesnot apply in relation to

the DefenceHousing Authority. This amendmentchangesreferenceto the 1955

Act to referenceto the 1988 Act.

Federal Airports Corporation Act 1986

Section 36

This sectionprovidesthat the LandsAcquisition Act doesnot apply to a seriesof

powersto deal in land. This amendmentalters a referenceto the 1955 Act to a

reference to the 1988 Act.

High Court of Australia Act 1979

Subsection17(4)

This amendmentprovidesthat the High Court will be an acquiringauthority for

thepurposesof the 1988 Act.

LighthousesAct 1911

Subsection 6A(3)

This subsectionof theAct providesthat wherea lighthouseis to acquiredfrom a

State by compulsoryprocessunderthis Act then the provisionsof the 1955 Act

will apply. The amendmentchangesthat referenceso that the 1988 Act will

apply.

National GalleryAct 1975

Subsection11(14)

This section of the Act provides that where compensation is to be paid following

compulsory acquisition of a work of art then the compensation procedures are to

be those provided in the LandsAcquisition Act andin that Act referencesto an



12.

interest in land shall be taken to be a referenceto a legalestatein the work of

art and reference in that Act to the Minister to be taken as reference to the

Minister administeringthis Act. This amendmentchangesthe reference from

the appropriatesegmentsof the 1955 Act to the appropriatesegmentsof the

1988Act.

Subsection11(16)

This amendment changes the referencefrom the 1955 Act to the 1988 Act.

National Library Act 1960

Subsection 7A(2)

This section provides that the National Library can take out leasesof land or

buildings for its purposes using powers of the 1955 Act unless the Minister

responsible for that Act determines otherwise. This is an unnecessaryprovision

and is being deleted.

NationalParksand Wildlife ConservationAct 1975

Paragraphs8A(12)(a)and(b)

Thesesubsectionsprovide that whereregulationsmadeundersection 8A of the

Act are inconsistent with a leaseor licence to mine or explore for minerals

issued under the Lands Acquisition Act then the regulationswould have no

effect.

This amendmentrepeatsthat provisionwith particular referenceto the 1955 Act 4
and adds that the same thing would apply to a licence to mine or explore for

mineralsgrantedundersection124 of the 1988 Act.

After subsection9(3)

This amendmentprovidesthat where the Director of the National Parksand

Wildlife Servicegrantsor surrendersa leaseor subleaseunderthis section of the

Act then the provisionsof the 1988 Act do not apply.
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Northern Territory (Self Government) Act 1978

Subsection 70(4)

This subsection relates to the acquisition of interests in land vested in the

Northern Territory by the Commonwealth for public purposes. It providesfor

the publication of a notice in the Gazette following authorisation by the

Governor-General. This amendmentchangesthe reference in this subsection

from the 1955 Act to the 1988 Act.

Section 70

This amendment provides that powers in relation to acquisitions identified in the

section shall have effect despite anythingcontainedin the 1988Act.

Overseas Telecommunications Act 1946

Subsection79D(1)

This subsectionprovides that the 1955 Act does not apply to acquisition of

interestsin land by OTC. This amendmentchangesthe referencefrom the 1955

Act to the 1988 Act.

PipelineAuthority Act 1973

Subsection35(5)

This subsectionof the Act providesthat wherethePipelineAuthority’s activities

have given rise to a claim for compensation as a result of damage to land that

has been entered onto and/or occupied then the provisions governing

compensation in such situations in the Lands Acquistion Act shall apply. This

amendment is specifying that actions of this nature done by the Authority under

this Act shall be taken as havingbeendoneunderPart III of the 1988 Act andas

such Part VIII of the 1988 Act relating to the determinationof compensation

following those actions will apply.
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Section37

This section provides that the Lands Acquisition Act will apply to the

acquisitions of land for thepurposesof the PipelineAuthority. This amendment

deletes that section of the Act becausethe Pipeline Authority hasnow been

exemptedfrom the requirementsof theLandsAcquisition Act.

I
PostalServicesAct 1975

Subsection114B(1)

This subsectionprovidesthat the LandsAcquisition Act 1955 doesnot apply to

acquisitionsof interestsin land by Australia Post. This amendmentchangesthe

referencefrom the 1955 Act to the 1988 Act.

Public Order(Protectionof PersonsandProperty)Act 1971

Subsection13(2)

This subsectiondefines an authorisedperson for the purposesof the clause

dealing with the giving of evidenceunder this Act. The definition is being

amendedto refer to the 1988Act ratherthan the 1955 Act.

SatelliteCommunicationsAct 1984

I
Subsection18B(1)

This subsectionprovidesthat the LandsAcquisition Act 1955 doesnot apply to

acquisition of interests in land by Aussat. This amendmentchangesthe

referencefrom the 1955 Act to the 1988 Act.

Seatof Government (Administration) Act 1910

Sections 7A and 9A

Thesesectionsprovide that acquisition and disposalof lands i~the ACT can be

doneunder an ordinancein the Territory andthe LandsAcquisition Act will not

apply to thoseacquisitionsor disposals. This amendmentchangesreferenceto

the 1955 Act to a referenceto the 1988Act.
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Snowy MountainsHydro-electricPowerAct 1949

Subsection33(4)

This subsectionprovides that where actions of the Snowy Mountains Hydro-

electric Authority damagesland thencompensationwill be paid accordingto the

provisionsof the 1955 Act.

This amendmentprovides that any actions by the Authority giving rise to

compensationclaims will be takenashavingbeendoneunderPart III of the 1988

Act andassuchcompensationprovisionsof Part VIII of the 1988 Act will apply.

TelecommunicationsAct 1975

Subsection11OB(1)

This subsectionprovidesthat the LandsAcquisition Act 1955 doesnot apply in

relation to the activities of Telecom. This amendmentchangesthe reference

from the 1955 Act to the 1988 Act.

World Heritage Properties Conservation Act 1983

Section 17

This section of the Act provides that the Commonwealth can certify that

particular land will be classified as a World Heritage property and as such

activities on that land will be constrained.

Since such a constraint can be considered to be an acquisition of an interest in

land as defined in the 1988 Act this section is being amended to make clear that

the 1988 Act does not apply in relation to an acquisition of an interest in

property throughthe operationof this Act.
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