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LAW AM) 31 JSTICFI EGLSLATIONAMENDMENT BILL 1993

OUTLiNE

This Bill makesanumberof minor amendmentstothe DisabilityDiscriminationAct

1992(‘theDDA’), the RacialDiscriminationAct 1975(‘the RDA’), the Sex
DiscriminationAct 1984(‘the SDA’), thePrivacyAct 1988andtheHigh Courtof

AustraliaAct1979.

2. TheDDA, the RDA andtheSDA areeachtobe amendedto allow arespondent
to adetenninationof theHumanRightsandEqualOpportunityCommissionunder
thoseActs to seek,in exceptionalcircumstances,reviewof thedeterminationin the
FederalCourtoutsidethe normal28 dayperiod.

3. Thedefinition andproceduresrelatingtorepresentativecomplaintscontainedin
the PrivacyAct areto be broughtmorecloselyinto line with provisionsrelatingto
representativeactionsundertheFederalCourtofAustraliaAct 1976. Similar
amendmentsweremadeto therepresentativecomplaintprovisionsof theDDA, the
RDA andtheSDA by theSexDiscriminationandotherLegislationAmendmentAct

1992.

4. ThePrivacyAct is to beamendedto bring theprocedurefor enforcing
determinationsof thePrivacyCommissionermadeunderthatAct into line with the
procedurefor enforcingdeterminationsof theHumanRightsandEqualOpportunity
CommissionundertheDDA, RDA andSDA aseffectedby the SexDiscrimination

andotherLegislationAmendmentAct 1992.

5. ThePrivacyActwill be amendedto providethatcompensationawardedundera
determinationof thePrivacyCommissionerfor loss or damagesufferedby a
complainantas aresultof an actor practicewhich is aninterferencewith privacywill
includecompensationfor humiliationandhurt feelings. Thiswilt bring thePrivacy
provisionsinto line with thepositionunderthe CrimesAct 1914(in relationto spent
convictions),theDDA, theRDA andthe SDA.

6, Therulesgoverningdisclosureof creditinfonnationbycreditprovidersto State
andTerritory authoritiesare tobe amendedto clarify thecircumstancesunderwhich
suchdisclosuresmayoccur.

, 7. Thecommencementdatefor thesuperannuationprovisionsof theStIA, which
wereamendedby theSexDiscriminationAmendmentAct 1991,is tobe postponedto
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1 July1994to allow superannuationfundssufficienttimeto offer existingfund
memberstheoption to transferto non-discriminatoryschemes.

8. Therearealsosometechnicalamendmentsto the RDA,the SDA andthe
PrivacyAct.

9. The amendmentstotheHigh Courtof AustraliaAct will amalgamatethe
existingofficesandresponsibilitiesof the Clerkof the CourtandtheRegistrarinto
oneoffice whichis to be calledthe“Chief ExecutiveandPrincipalRegistrar”.

FinanciallmiactStatement

TheBill will haveno significantimpacton Commonwealthexpenditure.Any
additionalexpenseswill beabsorbedwithin agencies’existingbudgets.

a

a
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NOTESON CLAUSES

PART!- PRELIMINARY

Clause1 - Shorttitle

Thisclauseprovidesfor theAct to becitedas the Law andJusticeLegislation
P ArneudmentAct1993.

Clause 2 - Commencement

This clauseprovidesfor thecommencementof theAct. By subclause2(1),wherenot
otherwiseprovided,theAct will commenceon die dateof RoyalAssent. Subclause
2(2) providesthat section13 of the SexDiscriminationAct 1984will be takento have
commencedon 13 January1993. Theretrospectivecommencementdateis necessary
as section13 of the SexDiscriminationAct exemptstheemployeesof State
GovernmentsandStateinstrumentalitiesfrom thesexualharassmentin work
provisionswhichwereamendedby theSexDiscriminationandotherLegislation

AmendmentAct 1992whichcommencedon 13 January1993. Subclause2(3)
providesthat, subjectto subclause2(4) theamendmentsin Part6 of theAct will
commenceon adateto be fixed by Proclamation, Subclause2(4) providesthatin the
eventthatPart6 of the Actdoesnot commencewithin 6 monthsof thedayon which
this Act receivesthe Royal Assent,Part6 will commenceon thefirst dayafter theend
ofthetimonthperiod.

PART2- AMENDMENTS OF THE DISABILITY DISCRIMINATION ACT
1992

Clause3 - PrincipalAct

Clause3 of the Bill providesthatthe DisabilityDiscriminationAct 1992 is the
PrincipalAct for thepurposesof Part2 of theBill.

Clause4 - Registereddeterminationhaseffectasan orderof theFederalCourt

Subclause4(1) omits existingsubsections104B(3),(4), (5) and(6) andsubstitutesthe
following subsections:

Subsection1048(3)providesthatno actionfor enforcementof thedeterminationmay
be takenbeforetheendof thenormalreviewperiod. ‘Normal applicationandreview

~ period’ is definedin subsection104B(ll) to meanthe periodbeginningon
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registrationandendingwhenproceedingsfor reviewof thedeterminationare
completedor otherwiseterminatedor, in theabsenceof an applicationforreview of (
thedetermination,on the28thdayafter thedaythe determinationis registered.

Undersubsection1048(4),in thecaseof adetenninationmadeundersection103
(that is adeterminationmadeby theHumanRightsandEqualOpportunity
Commissionafterholdingan inquiry), afailureby therespondentto complywith a 4
positiverequirementof the determinationduringthenormalreview period doesnot
countas acontraventionof thedetennination.For example,if adeterminationunder
section103 whichhasbeenregisteredundersection104Aspecifiesthatthe
respondentshouldpayto thecomplainantdamagesbyadatefallingwithin the normal
reviewperiod,afailure to complywith thisrequirementduringthisperiod wouldnot
be acontraventionof the determination.On theotherhand,actiontakenby the
respondentto frustratethetermsof the determinationafterregistrationandduringthe
normalreview periodmayamountto contraventionof thedetermination.A
respondentwhoseeksareviewof adetenninationmay,however,applyto theCourt
for anordersuspendingtheoperationof thewholeor anypartof thedetennination
(seesubsection!04C(3)).

Undersubsection10411(5)dIe respondentto aregistereddeterminationmay apply to
theFederalCourt for reviewof the determination.

Undersubsection104B(6)andsubjectto subsection10411(7),therespondent’s
applicationforreviewof thedeterminationmustbemadewithin 28 days after thedate
of registrationof thedetermination.

Undersubsection104B(7)therespondentmayapplyforreviewoutsidethe28 day
period only with leaveof theFederalCourt. TheFederalCourtmay only grantleave
for reviewin exceptionalcircumstances.

Undersubsection104B(8),if theFederalCourt grantsleavefor reviewof the
determinationoutsidethe28 dayperiodit maymakeoneor moreordersto prohibitor
to suspendfurtheractionto enforcethe determinationor an order thatfailureto
complywith therequirementsof thedeterminationis notacontraventionof the
determination.Subsection104B(l) providesthat,subjectto the respondentapplying
for reviewof thedetermination,thedeterminationhaseffectasif it werean orderof
theCourt.

Undersubsection104B(9), theCourtmaymakean orderundersubsection104B(8)on a
suchconditions,if any, asit thinksfit andirrespectiveof whethertheCourt hasmade
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aninterim orderundersubsection104C(3)suspendingthewholeorpartof the
determination.

Undersubsection10411(10)theCourtmay vary or revokeanorderundersubsection
1048(8).

Subelause4(2) providesthatsubclause4(1) doesnotapply to adeterminationmade
beforethecommencementof thissection.

Clauses- Assistancein proceedingsbeforetheFederalCourt

Clause5 amendssection 106to providethatapersonwhoappliesor proposesto
apply to theFederalCourtfor leaveto seekreview of thedeterminationoutsidethe
usual28 dayperiod,orwhoappliesor proposesto applyfor reviewof adetermination
within the usual28 dayperiod may applyto theAttorney-Generalfor theprovisionof
legal or financial assistancein connectionwith the proceedings.

PART 3- AMENDMENTS OF THE PRIVACY ACT 1988

Clause6- Principal Act

Clause6 of the Bill providesthatthePrivacyAct 1988 is the PrincipalAct for the
purposesof Part3 of theBill.

Clause7 - Interpretation

Subsection6(1) of thePrivacyAct is to beamendedto define ‘class member’ and
‘representativecomplaint’ for thepurposesof therevisedrepresentativecomplaint
procedure.Thecurrentdefinition of ‘representativecomplaint’ is to bereplacedby a
new definition.

‘representativecomplaint’ is to bedefinedto meanacomplaintwherethe
personson whose behalfthecomplaintwasmadeincludepersonsotherthanthe
complainant.It doesnot not includeacomplaintwhichhasbeenlodgedunder
new subsection38(1)on behalfof only onepersonor acomplaint thatthe
PrivacyCommissionerhasdeterminedshouldno longer becontinuedasa
representativecomplaintundernew section38A.

‘class member’is definedto meananyof thepersonson whosebehalfa
representativecomplaintis lodgedotherthanthosepersonswhohavewithdrawn
from the representativecomplaintundernewsection38B.
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ClauseS - Acts andpracticesof agencies,etc.

Paragraph7(2)(b) of thePrivacyActrefersto the“Joint IntelligenceOrganisation”.
TheDepartmentof Defencehasconfirmedthatthisorganisationhasbeenrenamed
the “DefenceIntelligenceOrganisation”. Theproposedamendmentis to amendthis
referenceaccordingly.

Clause9- Limits on disclosureby credit providersof personalinformation
containedin reportsrelatingto credit worthiness,etc.

The StatesandTerritoriesadministermortgageassistanceschemesto facilitatethe
giving of mortgagecredit toindividuals. The schemesdiffer from Stateto State. In
WesternAustralia,for example,the schemeallows forprovisionof low-interestloans
to individualson tow incomesthroughbodiessuchasco-operativehousingsocieties
or terminatingbuildingsocieties.Thesocietiesobtain thefundsusedto makethe
loansfromcommerciallenders,andthe StateGovernmentprovidesaguaranteeto the
commerciallendersandindenmifiesthe societiesin respectof loansgivenby the
societies.

TheAct as it is currentlywordedpermitsacreditproviderto disclosepersonal
informationaboutan individual’s creditarrangementstoan authoritywhosefunctions
includegiving assistanceto schemeswhichfacilitate thegiving of mortgagecredit to

individualsfor a specifiedpurpose.

Thatpurposeis to enabletheauthority to determinetheextentof assistance(if any) it
will give in relationto thegiving of mortgagecredit to theindividual concerned.

ilowever, it is important,for example,that aGovernmentauthorityunderwritinga
particularschemeis able to know whetherindemnifiedlendersareable to cover
individual’s loanrepaymentsshouldborrowersbeunableto meettheir repayments.
Not only doestheGovernmentneedto know theextentof its liability atanyonetime,
but it alsoneedsto ensurethatindividualswhoseloansareindemnifiedaregiven
everyopportunityto stayin their homesduringperiodsin whichtheymight
experiencefinancialdifficulty. I
Theamendmentwill makeit clearthatacreditprovidercandiscloserelevantpersonal
informationto a Department,or a Minister, aswell as to an authority. This is in
recognitionof thevarying naturesof mortgageassistanceschemesfrom Stateto State
andtherespectivereportingrequirementsof differentschemesandwill removeany 4
doubtsasto themeaningof theword “authority”.
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Theamendmentwill alsospecifythatacredit providercandisclosecredit information
aboutindividualsfor the purposesof allowing the Minister,Departmentor authority
to superviseormanagetheschemes.

Tbesortsof supervisoryandmanagementfunctionsundertakenby the authority,
Deparunentor Ministerwhichmayrequireaccesstopersonalinformationabout
borrowerscoverssuchthingsas

receivingreportsfromcreditprovidersasrequired(underlegislationor
otherwise);

mediatingbetweenborrowersandsocietieswhencalled upon;

respondingto andprovidinginformationfor theresponsibleMinister to enable
repliesto borrowers’queries.

Clause9 of theBill providesthatsection 18N of the PrincipalAct will be amendedat
paragraph(I )(bd) by omitting theexistingparagraphandsubstitutingnewparagraphs
(lXbd) and(bda)

NewparagraphI 8N(l)(bd) is are-enactmentof existingparagraphI SN(l)(bd)with
theclarification thatdisclosuresmay bemadeto appropriateDepartmentsor
Ministers(asdiscussedabove). Thus,acreditproviderwill beable to disclosea
reportor informationto aMinister or aDepartmentor authority,wherethe Minister,
Departmentor authorityhasfunctionsor responsibilitiesthat includegiving mortgage
assistanceandthe disclosureis for thepurposeof determiningtheextentof assistance
(if any)it will givein relationto thegiving of mortgagecreditto individuals.

New paragraphI SN(1)(bda)will allow for themanagementandsupervisionof State
andTerritorymortgageassistanceschemes.Thenew paragraphwill allow acredit
provider to discloseinformationto aMinister,Departmentor authoritywhose
functionsor responsibilitiesincludemanagementor supervisionof mortgage
assistanceschemeswherethedisclosureis necessaryto enabletheMinister,
Departmentor authorityto manageor superviseschemesor arrangementsunder
whichmortgageassistanceis given.

Clause10 - Complaints

Section36,whichprovidesfor themakingof complaints,will be cross-referencedto
thenew provisionsforrepresentativecomplaints(seediscussionunderclauseii
below).
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Clause11 - Repealof sectionsandsubstitutionof newsections

Sections38 and39of the Act areto berepealedby thisclauseandreplacedby new
provisionsgoverningthelodgmentanddeterminationof representativecomplaints.
Thenewprovisionsdraw,whereappropriate,on therepresentativeproceedings
provisionsin PartIVA of the FederalCourt ofAustraliaAct1976 whichcameinto
forcein 1992andwill bring thePrivacyAct into line with amendmentsmadeto the
representativecomplaintsprovisionsof theDisability Discrimination Act, Racial
DiscriminationAct andSexDiscriminationAct in 1992 as partof thereformof the
determinationproceduresunderthoseActs.

Section38 - Conditionsfor making arepresentativecomplaint

Newsection38 providestheconditionsthatmustbe satisfiedin order for a
representativecomplaintto be lodgedundersection36 of the Act. All thepersons
concernedmusthavecomplaintsagainstthesameperson; the complaintsof all the
membersof theclassmustbe in respectof, or ariseout of, thesame,similar,or
relatedcircumstances;andtheymustgiveriseto asubstantialcommonissueof law or
fact.

Thenew sectionalsoprovidesfor theadditional information(descriptionof theclass,
natureof theclassmembers’claims,natureof therelief soughtandthecommon
issuesfor determination)thatmustbe setout in therepresentativecomplaintlodged
with the PrivacyCommissioner.In describingor otherwiseidentifyingclassmembers
it will not benecessaryto name,or specifythenumberof, classmembers.

Underthe new sectionarepresentativecomplaintcanbe lodgedwithout theconsent
of classmembers.

Section38A - Commissionermaydeterminethat acomplaintis notto continuepsa
representativecomplaint

Newsection38A enablesthePrivacyCommissionerto determinethatacomplaintno
longercontinueasarepresentativecomplaintwhereheor sheissatisfiedthatit is in
theinterestsof justiceto do so becauseit fallswithin oneof thefour criteriasetout in
subsection38A(2). Thesecriteriaarethatit would be lesscostly to haveseparate
proceedings;thatthecomplaintsof classmemberswill not beefficiently and
effectivelydealtwith by therepresentativecomplaint;thatthecomplaintwasnot
broughtin good faith asarepresentativecomplaintor it is otherwiseinappropriate
thatthecomplaintsbepursuedby meansof arepresentativecomplaint.
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Subsection38A(3) enablesacomplainant,wherethePrivacyCommissioner
“ determinesthatacomplaintnot continueasarepresentativecomplaint,tocontinue

thecomplaintas anindividual complaint. Thesubsectionwill alsoenablethe Privacy
Commissionertojoin aclassmemberasacomplainant.

Section38B - Additional rules applyingto the determinationof representative
complaints

New section38B containsadditional rulesfor the determinationof representative
complaints. It will enablethePrivacyCommissionerto substituteanotherclass
memberascomplainantwhereheor sheconsidersthatthe complainantis not ableto
adequatelyrepresentthe interestsof theclassmembers.

Subsection38B(2)enablesaclassmemberto withdraw fromarepresentative
complaintatany timebeforethePrivacyCommissionerbeginshisor her inquiry.

Subsection38B(3)empowersthePrivacyCommissionertodirect thatnoticeof any
matterbegiven toclassmembers.

Section38C - Amendmentof representativecomplaints

Newsection38CempowersthePrivacyCommissionerto altertheclassof personsin
acomplaintsothatit may bedealtwith as arepresentativecomplaint.

Section39 - Classmemberfor representativecomplaintnotentitled to lodge
individual complaint

Section39 (individual complaintsnot precludedby representativecomplaints)is to be
repealedandreplacedbya newprovisionwhichwill, in effect,preventapersonwho
isaclassmemberin arepresentativecomplaintfrom lodgingan individual complaint
unlessthatpersonwithdrawsfrom therepresentativecomplaint.

Clause12 - Determinationof the Commissioner

Subparagraph52(1)(b)(iii) is to beamendedto removetherestrictionon thePrivacy
Commissionermakingadeclarationfor thepaymentof damageson a representative
complaint.

New subsection52(IA) is to beinsertedto providethatlossor damagefor which, compensationmaybeawardedunderadeterminationof thePrivacyCommissioner
includesinjury to thecomplainant’sfeelingsorhumiliationsufferedby the
complainant.Thiswill bring the PrivacyAct provisionsinto line with the position
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underthe CrimesAct (in relationto spentconvictions),Disability Discrimination Act,
Racial DiscriminationAct andSexDiscriminationAct.

Consistentwith the positionundertheDisability Discrimination Act, Racial
DiscriminationAct andSexDiscrimination Act, new subsection52(1B) wilL provide
thatadeterminationof the Commissionerundersection52 will not bebinding or
conclusivebetweenanyof thepartiesto thedetermination.Thenewrulesfor 4
determinationsproposedby thisBill will providefor theenforcementandreviewof
determinations.

Subsection52(4)of theAct(which defines‘complainant’for the purposesof the
section)is to berepealedandreplacedwith aprovisionenablingthePrivacy
Commissioner,whenmakinga declarationforpaymentof damages,to provideeither
forspecifiedamountsof damagesor for suchamountsto beworkedout in aspecified
manner.Forexample,the PrivacyCommissionermaywishto makeanaward
consistingof amountsdeterminedby referenceto amathematicalformulaor by
referenceto recordsof therespondent.

Undernew subsection52(5), wherethe PrivacyCommissionermakesadeclaration
for thepaymentof damageson arepresentativecomplaint,heor shemaygive
directionsasto theway in whichaclassmemberis to establishanentitlementto
compensationandthe meansby which anydisputesaboutentitlementare to be
determined.

Newsubsection52(6)defines‘complainant’in arepresentativecomplaintfor the
purposesof the sectiontomeanclassmembers.

Clause 13-Repealof sectionandsubstitutionof newsection

Section53 - Determinationmustidentify theclassmemberswhoareto be affectedby
thedetermination

Section53 (serviceof determination)is to berepealed.New section53 providesthat
adeterminationundersection52 onarepresentativecomplaintmustdescribeor 4
otherwiseidentify theclassmemberswhowill be affectedby it.

Clause14 - Repealof Divisionsandsubstitutionof newDivisions

ExistingDivisions3 and4 of PartV, whichprovidefor reviewandenforcementof
determinations,areto berepealed.Theywill be replacedby the new rules providing 4
for thereviewandenforcementof determinations.
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Pan V- Division 3 - Ref1stration ofdeterminations in Federal Court

New Division 3 of PartV will providefor theregistrationof determinationsin the
FederalCourt wherethe respondentto thedeterminationisnot aCommonwealth
agencyor theprincipalexecutiveof aCommonwealthagency.

Section54 - Registrationof determination.

New subsection54(1)providesthatthe sectionappliesto adeterminationmadeunder
section52 exceptwherethe respondentisaCommonwealthagencyor theprincipal
executiveof aCommonwealthagency.Undersection52, afterthePrivacy
Commissionerfinds thecomplaintsubstantiated,heor shemaymakeadetermination
whichmay includeanumberof declarations.

Undernewproposedsubsection54(2)the PrivacyCommissionerwill berequiredto

lodge thedetermination,assoonaspracticableafterthedetenninationis made,in a
Registryof theFederalCourt.

Undernew subsection54(3)a Registrarmustregisterthedeterminationupon
lodgement. ‘Registrar’ is definedto havethesamemeaningas in section35Aof the
FederaL CourtofAustraliaAct 1976.

Undernew subsection54(4)the PrivacyCommissionerwill berequiredtoforwarda
written noticeof theregistrationtothe complainantandrespondentto the
determinationwithin 7 daysof registration.The noticemustspecifythedateof
registrationandmust includeacopy of thedetermination.The noticerequirementis
to ensurethatthepartiesto theinquiry havenoticeof thedateof registration.The
dateof registrationof thedeterminationis particularlyimportantasunderthe
proposedsubsection55(5)the respondent,if heor shewishesto reviewa
determination,mustapplyto theFederalCourt for reviewof thedeterminationwithin
28 daysafterthedateof registrationof thedetennination,subjectto theother
provisionsof section55 allowingan extensionof the 28 daytime limit.

Section55 - Registereddeterminationhaseffectasanorderof theFederalCourt.

Undersubsection55(1), uponregistrationof adeterminationundersection54, the
detenninationof the PrivacyCommissionerwill haveeffectas if it werean order
madeby theFederalCourt,but subjecttothe qualificationssetout in therestof
section55.
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Subsection55(2)will ensurethat whereadeterminationwasmadeon arepresentative
complaint,eachclassmemberdescribedor identified asbeingaffectedby the
determinationis boundby it andmaytake actionto enforceit.

Subsection55(3)providesthatno actionforenforcementof thedeterminationmaybe
takenbeforetheendof thenormal reviewperiod. ‘Normal applicationandreview
period’ is definedin subsection55(11)to meantheperiodbeginningonregistration 4
andendingwhenproceedingsforreviewof thedeterminationarecompletedor
otherwisetemiinatedor, in theabsenceof anapplicationforreviewof the
determination,on the28ththy afterthe daythedeterminationis registered.

Undersubsection55(4), inthecaseof adeterminationmadeundersection52 (that is
adeterminationmadeby thePrivacyConunissionerafterholding aninquiry), a
failureby therespondentto comply withapositiverequirementof the detennination
duringthenormalreviewperioddoesnot countasacontraventionof the
determination.For example,if adeterminationundersection52 which hasbeen
registeredundernew section54 specifiesthattherespondentshouldpay to the
complainantdamagesby adatefallingwithin thenormalreviewperiod,afailure to
complywith thisrequirementduringthis period wouldnot bea contraventionof the
determination.On theotherhand,actiontakenby therespondentto frustratethe
tennsof thedeterminationafterregistrationandduring thenormal reviewperiod may
amountto contraventionof the determination.A respondentwhoseeksareviewof a
determinationmay,however,applyto the Court for anordersuspendingtheoperation
of thewholeor anypartof thedetermination(seenew subsection56(3)).

Undersubsection55(5)the respondentto aregistereddetenninationmayapply to the
FederalCourt for reviewof thedetermination.

Undersubsection55(6)andsubjecttosubsection55(7), therespondent’sapplication
forreviewof thedetenninationmustbemadewithin 28 thys after thedateof
registrationof thedetermination.

Undersubsection55(7)therespondentmayapplyfor reviewoutsidethe28 day
periodonly with leaveof theFederalCourt. TheFederalCourtmay onlygrantleave
forreviewin exceptionalcircumstances.

Undersubsection55(8), if theFederalCourtgrantsleaveforreviewof the
detenninationoutsidethe 28 dayperiod it maymakeoneor moreorderstoprohibitor
to suspendfurtheractionto enforcethe detenninationor anorderthatfailure to 4
complywith the requirementsof thedeterminationis not acontraventionof the
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determination.Newsubsection55(l) providesthat,subjectto therespondent
F applyingfor reviewof thedetermination,thedeterminationhaseffectas if it werean

orderof theCourt.

Undernew subsection55(9), the Courtmaymakeanorderundersubsection55(8)on
suchconditions,if any,asit thinksfit andirrespectiveof whetherthe Courthasmade

aninterim orderundernewsubsection56(3)suspendingthe wholeor partof the

determination.

Undernewsubsection55(10) the Courtmayvaryorrevokeanorderundernew
subsection55(8).

Section56 - Reviewof registereddetermination

New subsection56(1)statesthat thesectionappliesif an applicationismadeto the
FederalCourtundernewsection55 for reviewof adetermination.

Undernewsubsection56(2) thepartiesto thereview aretheapplicant,whowasthe
respondentto theregistereddetermination,andthecomplainanttothe determination,
whowill betherespondentto theapplicationfor review.

New subsection56(3)providesthatthe Courtmayat any timemakeaninterim order
thatsuspendstheoperationof the wholeor any partof thedetermination.Thiswill
enabletheapplicantto seekasuspensionof theoperationof thewholeoranypartof
thedeterminationpendingthe outcomeof thereviewof thedetermination.If the
Courtmakesan interimorderunderthissubsection,the ordermaybemadeon such
conditions,if any,asthe Court thinksfit.

Undernew subsection56(4) theCourt,in reviewingthe determination,mayreview all
issuesof factandlaw.

Undernew subsection56(5)a partycannotadducenew evidencein thereviewof the
determinationexceptby the leaveof the Court.

New subsection56(6)providesthatthe Court,afterreviewingthe determination,may
makesuchordersasit thinksfit, includinga declarationof right. Theordersmay
confirma determinationthathasbeenregisteredundersection54.

New subsection56(7)providesthat theCourtmaydismisstheapplicationforreview
atany timeif it considersthattheapplicantis not prosecutingtheapplicationwith due
dispatch.TheCourt maydo thiseitherof itsown motionoron the applicationof the
respondent.The aimof this provisionis to ensurethatthe applicantfor thereviewof
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the determinationprosecutesthe applicationwith appropriatespeed.Thisprovisionis
necessaryas actionfor enforcementof adeterminationthathasbeenregisteredunder
section54 maynot betakenbefore theendof the reviewperiod (subsections55(3)
and(8)).

Pan V - Division 4 - Reviewandenforcementofdeterminationsinvolvin2

CommonwealthaMencies.

NewDivision 4 of PartV will put in placenewprovisionsfor reviewand
enforcementof determinationsagainstConirnonwealthagencies.Theproceduresare
not significantlydifferentfromthosewhichcurrentlyapplyto Commonwealth
agenciesfor complaintsaboutbreachesof theInformationPrivacyPrinciples(11’?
complaints).Theeffectof the newdivision is thatall determinationsagainst
Commonwealthagencieswill bedealtwith in thesameway, regardlessof whether
they arisefrom, forexample,IPPcomplaints,file numbercomplaints,alleged
breachesof relevantpartsof the Data-matchingProgram(AssistanceandTax)Act

1990 or guidelinesissuedundersection135AA of the NationalHealthAct 1952.

Section57 - Applicationof Division

New section57 providesthatthe new division will applyonly to determinations
wheretherespondentis eitheraCommonwealthagencyor aprincipalexecutiveof a
Commonwealthagency.

Section58 - Oblinationsof respondentagency

Underthis newsection,Commonwealthagencieswhicharerespondentsto
determinationscoveredby thisdivision mustcease,andnot repeat,anyconductwhich
led up tothedeterminationandmustperformany actorcourseof conductthatthe
determinationmayrequire. Thisprovisiondoesnot coveranawardof compensation
underparagraph52(IXb)(iii) or expensesundersubsection52(3)of theActas that
matter is dealtwith in new section61.

Section59 - Obligationof principalexecutiveof agency

Newsection59 requiresthata principalexecutive~?a Commonwealthagencywhois
therespondentto adeterminationmusttakeall reasonablestepstoensurethat the
termsof thedeterminationarebroughtto the noticeof all members,officersand
employeesof the agencywhomaybeengagedin conductto whichthedetermination
relates.
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‘ Furthertheprincipalexecutivemusttake all reasonablestepstoensurethatrelevant
officersetc.ceaseanddonotrepeatconductsubjectto adeclarationunderparagraph
52(lXbXi) and,finally, whereactionsor acourseof conductis requiredby a
determination(paragraph52(1Xb)(ii)), thatthatactor conductisactuallyperformed.

Section60-Compensationandexnenses

Newsubsection60(1)providesthatwherethe paymentofcompensationunder
paragraph52(1)(bXiii) or expensesundersubsection52(3)is partof adetennination
againstaCommonwealthagency,thecomplainantis entitledtobepaidthatamount.

Subsection60(2)makesthosedamagesadebtduetothecomplainantby eithera
Commonwealthagencywhichhasthecapacityto sueandbe suedor by the
Commonwealthwhereanagencydoesnot havethatcapacity.

Subsection60(3)providesthat, for thepurposesof new section60, ‘complainant’,in
relation to arepresentativecomplaint,meansaclassmember.

Section61 - Reviewof determinationsregardingcompensationandexpenses

New subsection61(1)makesprovisionfor anapplicationtobe madeto the

AdministrativeAppealsTribunal(AAT) for reviewof adeterminationrelatingto a
decisiontoprovideor notprovideforcompensationorexpenses.

Undersubsection61(2)aCommonwealthagencyor aprincipalexecutiveofficer of
suchanagencycanonly seekreview by the AAT wheretheMinisterhasgiven
permission.

Wherethe AAT considerssuchan application,subsection61(3) provides,subjectto
subsection21(IA) of theAdministrativeAppealsTribunalAct 1975, thattheTribunal
mustbemadeupof apresidentialmemberwhois aJudge,and2 othermemberswho
arenot Judges.

New subsection61(4)ensuresthat termsusedin subsection61(3)havethesame
meaningasin theAdministrative AppealsTribunalAct.

Section62 - Enforcementof determinationagainstan a~encv

Undersubsections62(1)and(2) whereaCommonwealthagencyor aprincipal
executiveof suchan agencyfails to carry outtheirobligationsin relationto a

determinationas setout in sections58 or 59,respectively,thenanapplicationcanbe
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madeto theFederalCourtfor an orderdirectingthateithertheagencyor theprincipal
executivecomplies.

New subsection62(3)providesthatan applicationundersubsection62(1)or (2) may
be madeby thePrivacyCommissioneror the complainant.In thecaseof a
representativecomplaint,complainantfor thispurposemeansaclassmember.

Whereanapplicationis madeundersubsections62(1)or (2), newsubsection62(4)
providesthattheFederalCourtmaymakesuchordersas it thinksfit with aview to
securingcomplianceby therespondent.

Newsubsection62(5)indicatesthatanapplicationundersection62 cannotbemade
until eitherthetimefor makingan applicationfor review to the AAT undersection61
hasexpiredor anydecisionof theAAT, shouldanapplicationbe made,hascomeinto
operation.

Clause15-Insertionof newsection

Section63 - LeQalandfinancial assistance

New section63 relatingtolegalassistancefor file numbercomplaintswilt re-enact
existingsection63 in thesametermsasthatsection.That is, arespondentto a
complaintaboutabreachof the TaxFile NumberGuidelinesmayapplytothe
Attorney-Generalfor financialassistanceif thecomplaintis dismissed(new

subsections63(1)and(3)).

In addition,new subsections63(2)and(3) will providethatapersonwho appliesor
proposesto apply to theFederalCourt for leaveto seekreviewof thedetermination
outsidethe usual28 dayperiod,or whoappliesor proposestoapply for reviewof a
detenninationwithin theusual28 day periodor is arespondentto suchan application
mayapply to theAttorney-Generalfor theprovisionof legalor financialassistancein
connectionwith the proceedings.

Newsubsections63(3), (4)and(5) providetheAttorney-Generalwith powerto order
thatassistancebe given whereheconsidersit appropriate.

Clause16 - Applicationof amendments

Subclause16(1)specifiesthattheamendmentsto thePrivacyAct in relationto the
enforcementof thePrivacyCommissioner’sdetenninationsas if they wereordersof
theFederalCourtwill not applyto determinationsmadebefore thecommencementof
the amendment.Thishastheeffectof ensuringthatdeterminationswhich havebeen
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madeby thePrivacyCommissionerbeforethecommencementof theenforcement
amendmentswill not besubjectto thenewproceduresconcerningregistrationof the
determinationsin the FederalCourt. Detenninationsmadeunderthe existing
legislationwill still beable to beenforcedunder theexistingenforcementprovisions.

Subclause16(1)alsospecifiesthat theamendmentsmadetothePrivacyAct in
) relationto theenforcementof determinationsof thePrivacyCommissioneras if they

wereordersof theFederalCourtwill notapply to a detenninationmadeMj~gthe
commencementof theamendmentin respectof arepresentativecomplaint lodged

beforethecommencementof theamendment.

Subclause16(2)specifiesthatthe amendmentsmadeto thePrivacyAct in relationto
thereview andenforcementofdetenninationsinvolving Commonwealthagencies
doesnot applyto determinationsmadebeforethecommencementof the amendment.
Thishastheeffectof ensuringthatdetenninationsinvolving aCorrnnonwealthagency
whichhavebeenmadeby the PrivacyCommissionerbeforethecommencementof
the newreviewandenforcementprovisionswill not be subjectto the newreviewand
enforcementprovisions. In thisregard,thenew provisionsdo notdiffer in significant
respectsfrom theexistingprovisions.

Subclause16(2)alsospecifiesthattheamendmentsmadeto thePrivacyAct in
relationto thereviewandenforcementof determinationsinvolving Commonwealth
agenciesdo not applyto adeterminationmade~ thecommencementof the
amendmentin respectof arepresentativecomplaintlodgedbefore thecommencement
of theamendment.

Subclause16(3)providesthatthenew schemefor representativecomplaintsunderthe
PrivacyAct wilt not applyto complaintslodgedbeforethecommencementof the
amendment.Anyexistingcomplaintswill still besubjectto theexistinglegislative
provisions.

Subclause16(4)providesthatnewsubsection52(IA), providingthatlossor damage

includeshumiliationandhurt feelings,doesnot applyto determinationsmadebefore

P thecommencementof theamendment.
Subclause16(4)alsospecifiesthatnew subsection52(IA) will not apply to a
detenninationmade4~thecommencementof theamendmentin respectof a
representativecomplaintlodgedbeforethecommencementof the amendment.
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PART 4- AMENDMENTS OF THE RACIAL DISCRIMINATION ACT 1975

Clause17-Principal Act

Clause17 of the Bill provides that the RacialDiscriminationAct .1975is the Principal
Act for the purposesof Part4of the Bill.

Clause18-Registereddeterminationhas effectasan order of the FederalCourt I
Subclause18(1) omitsexisting subsections25ZAB(3), (4), (5) and(6) andsubstitutes
the following subsections:

Subsection25ZAB(3) providesno action for enforcementof the detenninationmay
be takenbeforethe end of the normal review period. ~Normalapplication and review
period’ is defined in subsection25ZAB(11) to mean theperiod beginning on
registration andendingwhen proceedingsfor review of the determination are
completedor otherwise terminated or, in the absenceof an application for review of
the determination, on the 28th day after the day the detennination is registered.

Under subsection25ZAB(4), in the caseof adetermination madeunder section25Z
(that is a determination madeby the Human Rights andEqualOpportunity
Commissionafter holding an inquiry), a failure by the respondent to comply with a
positive requirementof the determination during the normal review perioddoesnot
count asa contravention of the determination. For example,if a determination under
section25Zwhich has beenregistered under section25ZAA specifiesthat the
respondentshould pay to the complainantdamagesby adate falling within the normal
review period,a failure to comply with this requirement during this period would not
be a contravention of the detennination. On the other hand, action taken by the
respondentto frustratethe terms of the determination after registration and during the
normalreview period may amount to contravention of the determination. A
respondentwhoseeksareview of a detenninationmay,however, apply to the Court
for an order suspendingthe operationof the wholeor anypartof the detennination
(seesubsection2SZAC(3)).

Under subsection25ZAB(5) the respondentto a registered detenninationmay apply
to the Federal Court for review of the determination.

Under subsection2SZAB(6) andsubjectto subsection25ZAB(7), the respondent’s
application for review of the determination must be madewithin 28 days after thedate
of registration of the detennination.



19

Undersubsection25ZAB(7) therespondentmayapply for review outsidethe28 day
‘ periodonly with leaveof theFederalCourt. TheFederalCourtmayonly grantleave

forreviewin exceptionalcircumstances.

Undersubsection2SZAB(8),if theFederalCourtgrantsleavefor reviewof the
determinationoutsidethe 28 dayperiod it maymakeoneor moreordersto prohibit or
to suspendfurtheractionto enforcethe determinationor an orderthatfailure to
complywith therequirementsof thedeterminationis notacontraventionof the
determination.Subsection25ZAB(1) providesthat, subjectto therespondent
applyingfor reviewof the determination,the determinationhaseffectasif it werean
order of the Court.

Undersubsection25ZAB(9),theCourt maymakeanorderundersubsection
25ZAB(8)on suchconditions,if any,as it thinks fit andirrespectiveof whetherthe
Court hasmadean interimorderundersubsection25ZAC(3) suspendingthewholeor
partof thedetermination.

Undersubsection2SZAB(lO)the Courtmay vary or revokean orderundersubsection
25ZAB(8).

Subclause18(2)providesthat subclause18(1) doesnot apply to adeterminationmade

before the commencementof this section.

Clause19 - Assistancein proceedingsbeforetheFederalCourt

Clause19 amendssection2SZCto providethatapersonwho appliesor proposesto
apply to theFederalCourt for leaveto seekreviewof thedeterminationoutsidethe
usual2$ dayperiod,or whoappliesor proposesto apply forreviewof adetermination
within the usual28 dayperiod may applyto theAttorney-Generalfor theprovisionof
legal or financial assistancein connectionwith theproceedings.

Clause20 - ActingCommissioner

‘ Clause20 rectifiesa draftingerrorof the amendmentof section36 in theHuman
RightsandEqual OpportunityLegislationAmendmentAct1992to removethe
requirementthatan actingRaceDiscrimination Commissionershallnot continuesoto
actfor morethan12 months.
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PARTS-AMENDMENTS OF THE SEX DISCRIMINATION ACT 1984

Clause21 - PrincipalAct

Clause21 of the Bill providesthattheSexDiscriminationAct 1984 is thePrincipal
Act for thepurposesof Part5 of the Bill.

Clause22-Extentto whichtheAct appliesto Stateinstrumentalities 4
Clause22 rectifiesadraftingomissionin theSexDiscriminationandother

LegislationAmendmentAct 1992. Clause22 will amendthe referencein subsection
13(2)of the Act from section28 to section28B, therebyrestoringtheexemptionfrom
the sexualharassmentin workprovisionsfor employeesof aStateor a State
instrumentality. As notedabovein respectof subelause2(2),this amendmentwill be
takento havecommencedon 13 January1993,which is thedatethat theSex
DiscriminationandotherLegislationAmendmentActcommenced.

Clause23 - Discriminationin employmentor in superannuation

Clause23 will rectifyadraftingerrorto re-numbersubsection14(4)insertedby
section2 of theHumanRightsandEqualOpportunityLegislationAmendmentAct

1992to subsectionl4(3A). Thisamendmentis necessarybecausesubsections14(4)
to 14(6) wereinsertedin theAct in 1991 by theSexDiscriminationAmendmentAct

1991.

Clause24- Delayingcommencementof new sections41,41A and41B

Clause24 delaysthecon~mencementof newsections41,41A and41B, whichamend
the exemptionsfrom theAct for insuranceandsuperannuationfunds,to 1 July 1994
andsection9 of the SexDiscrimination AmendmentAct 1991 is takennot to have
commencedon 25 June1993.

Clause25 - Registereddeterminationhaseffectasan orderof theFederalCourt

Subclause25(1)omits existingsubsections82B(3),(4) (5) and(6) andsubstitutesthe

following subsections:

Subsection82B(3)providesno actionforenforcementof thedeterminationmaybe
takenbeforetheendof the normalreview period. ‘Normal applicationandreview
period’ is definedin subsection82B(11) to meantheperiod beginningon registration
andendingwhenproceedingsfor reviewof the determinationarecompletedor
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otherwiseterminatedor, in theabsenceof an applicationfor reviewof the
detennination,on the28thday after thedaythedeterminationis registered.

Under subsection82B(4), in thecaseof adeterminationmadeundersection8! (that
is adeterminationmadeby theiluman RightsandEqualOpportunityCommission
after holdinganinquiry), afailureby therespondentto comply with apositive
requirementof thedeterminationduringthe normalreviewperioddoesnotcountas a
contraventionof thedetermination.For example,if a determinationundersection81
which hasbeenregisteredundersection82A specifiesthatthe respondentshouldpay
to thecomplainantdamagesby adatefalling within thenonnalreviewperiod,a
failure to complywith thisrequirementduringthisperiodwould not be a
contraventionof thedetermination.On theotherhand,actiontakenby the respondent
to frustratethe termsof the determinationafter registrationandduringthe nonnal
reviewperiodmayamountto contraventionof thedetermination.A respondentwho
seeksareviewof adeterminationmay,however,apply to theCourtfor an order
suspendingtheoperationof the wholeoranypartof thedetermination(secsubsection
82C(3)).

Undersubsection82B(5)therespondentto aregistereddeterminationmayapplyto
theFederalCourt for reviewof thedetermination.

Undersubsection82B(6) andsubjectto subsection82B(7), therespondent’s
applicationforreviewof thedeterminationmustbe madewithin 28 daysafter thedate
of registrationof thedetermination.

Undersubsection828(7)the respondentmayapply for review outsidethe28 day
period only with leaveof theFederalCourt. TheFederalCourt mayonly grantleave
for reviewin exceptionalcircumstances.

Undersubsection82B(8),if theFederalCourtgrantsleavefor reviewof the
determinationoutsidethe28 dayperiodit may makeoneor moreordersto prohibitor
to suspendfurtheractionto enforcethedeterminationoran orderthatfailureto‘ complywith therequirementsof thedeterminationis not acontraventionof the
determination.Subsection828(1)providesthat,subjectto therespondentapplying

for review of thedetermination,thedeterminationhaseffectas if it were anorderof
theCourt.

Undersubsection8211(9),theCourtmay makean orderundersubsection82B(L~on
suchconditions,if any,asit thinks fit andirrespectiveof whetherthe Courthasmade
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an interimorderundersubsection82C(3) suspendingthewholeorpartof the
determination.

Undersubsection828(10)theCourtmayvary or revokeanorder undersubsection
10411(8).

Subelause25(2)providesthatsubclause25(1)doesnot apply to a determinationmade
before thecommencementof this section.

Clause26-Assistancein proceedingsbeforetheFederalCourt

Clause26 amendssection84 to provi4ethatapersonwhoappliesor proposesto
applyto theFederalCourt for leaveto seekreview of thedeterminationoutsidethe
usual28 dayperiod,or whoappliesor proposesto apply forreviewof adetermination
within the usual28 dayperiodmayapply to theAttorney-Generalfor theprovisionof
legal or financial assistancein connectionwith theproceedings.

PART 6- CHANGESTO THEADMINiSTRATIVE ARRANGEMENThOF
THE HIGH COURT OF AUSTRALIA

Part6 of the Act amendsthe High CourtofAustraliaAct 1979and makesother
consequentialamendmentsto other Acts.

Division 1- AmendmentsoftheHighCourtofAustraliaAct1979.

Clause27-PrincipalAct

Clause27 providesthat,in this Division, thePrincipalAct is theHigh Courtof
AustraliaAct1979.

Clause28-Interpretation

Section4 of thePrincipalAct providesfor definitionsof termsusedin the Act.

Clause28 will amendthedefinitionscontainedin subsection4(1) to providethatthe
DeputyRegistrar,DeputyMarshalandMarshalareofficersappointedunder I
subsection26(1)of theAct. Theseamendmentsareasaconsequenceof the insertion
of new subsection26(1).

Clause28 will amendsection4 by omitting thedefinition of “Clerk” and“Registrar”
andinsertingadefinitionof “Chief ExecutiveandPrincipalRegistrar”. The
responsibilitiesof theofficesof ClerkandRegistrarareto beassumedby theoffice of
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‘ ChiefExecutiveandPrincipalRegistrar,theoccupantof whichwill beappointed
undersection18.

Clause28 alsoinsertsadefinitionof “Senior Registrar”. This positionwill be
subordinatetothe ChiefExecutiveandPrincipalRegistrarto assistin the
administrationof Registryfunctions.TheSeniorRegistrarisalsogiven functions
undernew subsection26(7).

Clause29-Changingreferencesto Clerk to ChiefExecutiveandPrincipal
Registrar

Clause29 will amendthePrincipalActby omitting all referencesto “Clerk” and
substituting“Chief ExecutiveandPrincipalRegistrar”.

Clause30-OfficersandEmployees

Subelause30(a) will amendthePrincipalAct by omittingsubsections26(1)and(2)
andsubstitutinganew subsection26(l)whichwill providethattheChiefExecutive
andPrincipalRegistraris to appointsuchotherofficersof the High Courtas theCourt
considersnecessary.TheChiefExecutiveandPrincipalRegistrarwill assumethe
responsibilitiesof theClerk for appointingofficersof theCourt,includingpositions
suchastheMarshalandDeputyMarshal.

Subelause30(b)will amendthePrincipalAct by replacingsubsection26(5). New
subsection26(5)will providethatofficersappointedundernew subsection26(1)will
not becoveredby theRemunerationTribunalAct1973.

Subclause30(c) will replacesubsection26(7) of the PrincipalAct. Thenew
subsections26(7)will providethattheSeniorRegistrarandDeputyRegistrarsareto
performsuchdutiesin relationto proceedingsbeforetheCourtasareassignedto
them by Rulesof Court,by orderof theCourt,or by theChiefExecutiveand
PrincipalRegistrar.

Clauses31,32and33

Clauses31,32 and33 will amendsections28,30 and33 of the PrincipalAct by
substitutingreferencesto “Registrar”with “Chief ExecutiveandPrincipalRegistrar”.

Clause34-Transitional

Subclause34(1)will providethat,for thepurposesof section25B of theActs
InterpretationAct1901,subelause29 is takento alter thenameof the office of Clerk
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of theHigh Court to “Chief ExecutiveandPrincipalRegistrar”. Section25B
providesfor thecontinuationof bodiesandoffices in existencewherenamesare
altered.
Subclause34(2)will providethat from thecommencementof the Part,wherein any
documentlistedin thatsubelause,thereis areferencetotheRegistrarof theHigh
Court,thatreferenceis takento beareferenceto theChiefExecutiveandPrincipal
Registrar.

Subclause34(3) will provide that where, before the commencement of the Part,a
personheld theoffice of Registrar,thatpersonwill, after thecommencementof the
Part,betakento havebeenappointed as Senior Registrarundernew subsection26(1).
A personto whomthissubelauseapplieswill continueto holdoffice asSenior
Registraron thesametermsandconditionson which thatpersonheldoffice as
Registrar.This provisionmeansthat if apersonis theRegistraratthe timethe
amendmenttakeseffect,thatpersondoesnot immediatelylosehis or herjob but is
transferredto anotherposition (theSeniorRegistrar).Thisallowsfor smoother
transitiontoothernewarrangements.

Subelause34(4)will providethatwhereanyperson,apartfrom the Registrar,held an
office undersubsection26(1)thatpersonwill continueto holdoffice undernew
subsection26(1)asif thatpersonwasappointedafterconunencementof thatPart.

Division 2- ConsequentialAmendmentsofthe CommonwealthElectoralAct1918

ThisDivision providesforconsequentialamendmentsto theCommonwealth
ElectoralAct 1918as a result of amendments to the High Court ofAustralla Act

1979.
Clause35- PrincipalAct

Clause 35 provides that in this Division the Principal Act is the Commonwealth

ElectoralAct 1918.

Clause 36 - Depositassecurityfor costs

Clause 36 provides that section 356 of the Principal Act will be replaced. New 4
section356will reflectthechangein theadministrativestructureof the HighCourtas
madeby theamendmentscontainedin Division I.

I
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Clause37 - Court to reportcasesof illegal practices

Clause37 providesthat section363of thePrincipalAct will beamendedby
substituting thereferenceto “Registrar”with “Chief ExecutiveandPrincipal
Registrar”.

Clause38- Copiesof petitionandorderof Courtto besentto Houseaffected,
GovernorGeneralandSpeaker

Clause38 providesthatsection369of thePrincipalAct will beamendedby
substitutingthereferenceto “Registrar”with “Chief ExecutiveandPrincipal
Registrar”.

Cause 39- Copies of petition and order of Court to be sent to House affected,
Governor General and Speaker

Clause 39 provides that section 380 of the Principal Act will be amended by

substituting the reference to “Registrar’t with “Chief Executive andPrincipal
Registrar”.

Division 3- Consequential Amendments of of her Acts

This Divisionprovidesforconsequentialamendmentsto otherActs as aresultof
amendmentsto the High Court ofAustraliaAct 1979.

Clause40-Certainsignaturesetc. to bejudicially noticed

Clause40 providesthatsection4 of the EvidenceAct 1904will beamendedby
insertingreferencesto “Chief ExecutiveandPrincipalRegistrar”and“Senior
Registrar”aspersonsof whoseofficial signaturesacourtcantakejudicial notice.

Clause41 - Registerof Practitioners

Clause41 providesthatsection55Cof theJudiciaryAct 1903will beamendedby

k substitutingthereferencesto “Registrar”with “Chief ExecutiveandPrincipal
P Registrar”.
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