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LAW AND JUSTICELEGISLATION AMENDMENT BILL 1993

017~LINE

ThisBill makesanumberof minor amendmentsto the Disability DiscrintinationAct
1992(‘the DDA’), the RacialDiscriminationAct1975 (‘the EDA’), the Sex
Discrimination Act 1984(‘the SDA’), the PrivacyAct 1988andthe High Courtof
AustraliaAct 1979.

2. TheDDA, the RDA andthe SDA areeachto be amendedto allow arespondent
to adeterminationof the Human RightsandEqualOpportunity Commission under
thoseActs to seek,in exceptionalcircumstances,review of the determinationin the
Federal Court outsidethe normal28day period.

3. Thedefinition andproceduresrelating to representativecomplaintscontainedin
the PrivacyAct are to be brought morecloselyinto line with provisions relating to
representativeactionsunder the FederalCourtof Australia Act 1976. Similar
amendmentsweremade to the representativecomplaint provisions of theODA, the
RDA andthe SDA by the SexDiscriminationandotherLegislationAmendnzentAct
1992.

4. ThePrivacyAct is to beamendedto bring the procedure for enforcing
determinationsof the PrivacyCommissionermadeunder that Act into line with the
procedurefor enforcingdeterminationsof the HumanRightsandEqualOpportunity
Commissionunderthe DDA, RDA andSDA aseffectedby the SexDiscrimination
and otherLegislationAmendmentAct 1992.

5. The Privacy Act will be amendedto providethat compensationawardedundera
determinationof the PrivacyCommissionerfor lossor damagesuffered by a
complainantasaresult of an actor practicewhich is aninterferencewith privacy will
includecompensationfor humiliation andhurtfeelings. Thiswill bring the Privacy
provisionsinto line with the position under the CrimesAct 1914(in relation to spent
convictions),theDDA, theRDA andthe SDA.

6. The rulesgoverningdisclosure of creditinformationby creditprovidersto State
andTerritoryauthoritiesareto be amendedto clarify the circumstancesunderwhich
suchdisclosuresmayoccur.

7. Thecommencementdatefor thesuperannuationprovisionsof the SDA,which
wereamendedby the SexDiscrimination AmendmentAct 1991,is to be postponedto
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1 July 1994 to allow superannuationfunds sufficient time to offer existing fund
membersthe optionto transferto non-discriminatoryschemes.

8. There are alsosometechnicalamendmentsto theRDA, the SDA and the
PrivacyAct.

9. The amendmentsto the High Court of Australia Act will amalgamatethe
existing officesand responsibilitiesof the Clerk of the Court andthe Registrar into (
oneoffice which is to be called the “Chief ExecutiveandPrincipalR.egistraf’.

Financial Impact Statement

The Bill wilt have no significant impacton Commonwealthexpenditure.Any
additionalexpenseswill be absorbedwithin agencies’existing budgets.

I

I



3

NOTES ON CLAUSES

PART I . PRELIMINARY

CauseI - Short title

Thisclauseprovides for theAct to be citedasthe LawandJusticeLegislation
AmendmentAct 1993.

Clause2- Commencement

Thisclauseprovides for the commencementof the Act By subclause2(1), wherenot
otherwiseprovided, the Act will commenceon thedate of Royal Assent.Subclause
2(2) providesthatsection13 of the SexDiscrimination Act 1984will be takento have
commencedon 13 January1993. Theretrospectivecommencementdateisnecessary
as section13 of the SexDiscrimination Act exemptsthe employeesof State
Governmentsand Stateinstrumentalitiesfrom the sexualharassmentin work
provisions which wereamendedby the SexDiscriminationandotherLegislation
AmendmentAct 1992which commencedon 13 January1993. Subclause2(3)
providesthat,subjectto subclause2(4) the amendmentsin Part6of the Act will
commenceon adate to be fixed by Proclamation.Subclause2(4) providesthat in the
eventthat Part6 of the Act doesnot commencewithin 6 monthsof the day on which
thisAct receivesthe Royal Assent,Part6will commenceon the firstday after the end
of the 6 month period.

PART 2- AMENDMENTS OF THE DISABILITY DISCRIMINATION ACT
1992

Clause3- Principal Act

Clause3 of the Bill provides that theDisability Discrimination Act1992 is the
PrincipalAct for the purposesof Part2 of the Bill.

Clause4- Registereddetermination haseffectasan order of the FederalCourt

Subclause4(1) omits existing subsections10413(3),(4), (5) and(6) and substitutes the
following subsections:

Subsection104B(3)provides that no action for enforcementof the determination may
be taken beforethe end of the normal review period. ‘Normal application andreview
period’ is defined in subsection10413(11)to meanthe period beginning on
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registrationandendingwhenproceedingsfor reviewof thedeterminationare
completedor otherwise terminated or, in the absenceof an application for review of (
the determination, on the 28th day after the day the determination is registered.

Undersubsection10413(4),in the caseof a determination made under section103
(that is adetermination madeby the Human Rightsand EqualOpportunity
Commissionafter holding an inquiry), a failure by the respondentto comply with a
positive requirement of the determination during the normal review period doesnot
countasacontravention of the determination. For example,if adetermination under
section103 which hasbeenregisteredunder section104Aspecifiesthat the
respondentshould pay to thecomplainant damagesby a date falling within the normal
review period, a failure to comply with this requirement during this periodwould not
be acontravention of the determination. On the other hand, action taken by the
respondentto frustratethe terms of the determination after registration andduring the
normal review period mayamount to contravention of the determination. A
respondentwho seeksa review of a determination may,however,apply to the Court
for an order suspendingthe operationof the whole or any partof the determination
(seesubsection104C(3)).

Under subsection104B(5)the respondentto a registered determination mayapply to
the FederalCourt for review of the determination.

Under subsection10413(6)and subject to subsection104B(7), the respondent’s
application for review of the determination must bemadewithin 28 daysafter the date
of registration of the determination.

Under subsection104B(7)the respondentmayapply for review outside the 28 day
periodonly with leaveof the Federal Court. The Federal Court mayonly grant leave
for review in exceptional circumstances.

Under subsection10413(8),if the Federal Court grantsleavefor review of the
determination outside the 28 day period it maymakeoneor more orders to prohibit or
to suspendfurther actionto enforcethe determination or an order thatfailure to
comply with the requirementsof thedetermination is not a contravention of the 4
determination. Subsection10413(1)provides that, subject to the respondentapplying
for review of the determination, the detenninationhaseffectasif it werean order of
the Court.

Under subsection104B(9),the Court may makean order under subsection104B(8)on
suchconditions, if any, asit thinks fit and irrespectiveof whether the Court hasmade 4
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an interim order under subsection104C(3)suspendingthe wholeorpartof the)
UndersubsectionlO4B( 10) theCourtmay vary or revokean order under subsection
1048(8).

Subclause4(2)providesthatsubclause4(1) doesnot apply to a determination made) beforethecommencementof thissection.

ClauseS-Assistancein proceedingsbeforethe FederalCourt

Clause5 amendssection106 to provide that a personwhoappliesor proposesto
apply to the Federal Court for leaveto seekreview of the detennination outsidethe
usual 28 day period, or who applies or proposesto apply for review of a determination
within the usual 28 day period mayapply to the Attorney-General for the provision of
legalor financialassistancein connectionwith theproceedings.

PART3- AMENDMENTS OF THE PRiVACY ACT 1988

Clause6- Principal Act

Clause6 of the Bill provides that thePrivacyAct 1988 is the Principal Act for the
purposesof Part3 of the Bill.

Cause7-Interpretation

Subsection6(1) of the Privacy Act is to beamendedto define ‘class member’and
‘representativecomplaint’ for the purposes of the revised representativecomplaint

Procedure. The current definition of ‘representativecomplaint’ is to be replacedby a

newdefinition.

‘representativecomplaint’ is to be definedto mean a complaint where the
personson whosebehalf the complaint wasmadeinclude personsother than the
complainant.It doesnotnot includeacomplaintwhichhasbeenlodgedunder
newsubsection38(1)on behalfof only onepersonor acomplaintthatthe
PrivacyCommissionerhasdeterminedshould no longer be continued asa
representativecomplaintundernew section38A.

‘class member’ isdefinedto meananyof thepersonson whosebehalf a
representativecomplaint is lodgedother thanthosepersonswho have withdrawn
from therepresentativecomplaintundernew section388.
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Clause8 - Acts andpracticesof agencies,etc.

Paragraph7(2)(b) of the PrivacyActrefers to the“Joint IntelligenceOrganisation”. (
TheDepartmentof Defencehasconfirmedthatthis organisationhasbeenrenamed
the ‘DefenceIntelligence Organisation”. The proposedamendment is to amend this
referenceaccordingly.

Clause9- Limits on disdosureby credit providers of personalinformation
containedin reportsrelating to credit worthiness,etc

The StatesandTerritories administer mortgageassistanceschemesto facilitate the
giving of mortgagecredit to individuals. The schemesdiffer from Stateto State. in
Western Australia, for example,the schemeallows for provision of low-interest loans
to individuals on low incomes through bodiessuchasco-operativehousing~ocieties
or terminating building societies.The societiesobtain the funds used to makethe
loansfrom commercial lenders,andthe StateGovernmentprovides a guaranteeto the
commercial lendersand indemnifies the societiesin respectof loans given by the
societies.

The Act asit is currently worded permitsa credit provider to disclosepersonal
infonnation about an individual’s credit arrangementsto an authority whosefunctions
include giving assistanceto schemeswhich facilitate the giving of mortgagecredit to
individuals for a specifiedpurpose.

That purposeis to enablethe authority to determine theextentof assistance(if any) it
will givein relation to the giving of mortgage credit to the individual concerned.

However,it is important,for example,thataGovernmentauthorityunderwritinga
particular schemeis able to know whether indemnified lenders are able to cover
individual’s loan repaymentsshould borrowers be unable to meettheir repayments.
Not only doesthe Government need to know the extent of its liability at any onetime,
but it alsoneedsto ensurethat individuals whoseloans are indemnified are given
everyopportunity to stay in their homesduring periods in which they might

experiencefinancial difficulty.

Theamendmentwill makeit clearthatacreditprovidercandiscloserelevant personal
informationto aDepartment,or a Minister, aswell as to an authority. This is in
recognition of the varying natures of mortgage assistanceschemesfrom State to State
and the respectivereporting requirements of different schemesandwill removeany
doubts asto the meaningof the word “authority”.
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Theamendmentwill alsospecifythatacreditprovidercandisclosecredit infonnation) about individuals for the purposesof allowing the Minister, Departmentor authority
to superviseor managethe schemes.

The sortsof supervisoryandmanagementfunctionsundertakenby theauthority,
Departmentor Ministerwhichmayrequireaccessto personalinformationabout
borrowerscoverssuchthingsas

receivingreportsfromcreditprovidersasrequired(underlegislationor
otherwise);

mediatingbetweenborrowersandsocietieswhencalledupon;

respondingto andprovidinginformationfor theresponsibleMinisterto enable
repliesto borrowers’queries.

Clause9 of theBill providesthatsection1 8N of the PrincipalAct will be amendedat
paragraph(I )(bd)by omitting the existingparagraphandsubstitutingnew paragraphs
(lXbd) and(bda)

New paragraphI 8N(l )(bd)is are-enactmentof existingparagraph18N(1)(bd)with
the clarification thatdisclosuresmay bemadeto appropriateDepartmentsor
Ministers(asdiscussedabove). Thus,acreditproviderwill be able to disclosea
reportor informationto aMinister or a Departmentor authority,wherethe Minister,
Departmentor authorityhasfunctionsor responsibilitiesthat includegiving mortgage
assistanceandthedisclosureis for the purposeof determiningtheextentof assistance
(if any) it will givein relationto thegiving of mortgagecreditto individuals.

New paragraphI SN(I )(bda)will allow for themanagementandsupervisionof State
andTerritorymortgageassistanceschemes.The ncw paragraphwill allow acredit
providerto discloseinformationto aMinister, Departmentor authoritywhose
functionsor responsibilitiesincludemanagementor supervisionof mortgage
assistanceschemeswhere the disclosureis necessaryto enable the Minister,
Departmentor authority to manageor superviseschemesor arrangementsunder
whichmortgageassistanceis given.

Clause10 - Complaints

Section 36,which providesfor themakingof complaints,will be cross-referencedto
the new provisions for representativecomplaints (seediscussionunder clause 11

~ below),
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Clause11 - Repealof sectionsandsubstitutionof new sections

Sections38 and 39 of the Act are to be repealedby this clauseandreplacedby new
provisions goveming thelodgment and determination of representativecomplaints.
The new provisions draw,where appropriate, on the representativeproceedings
provisions in Part IVA of the FederalCounof AustraliaAct1976 which cameinto
force in 1992andwill bring the Privacy Act into line with amendmentsmadeto the
representativecomplaints provisions of the Disability Discrimination Act, Racial
DiscriminationAct andSexDiscrimination Act in 1992aspart of the reformof the
determination proceduresunder thoseActs.

Section38 - Conditions for making a representativecomplaint

New section38 providestheconditionsthatmustbe satisfiedin orderfor a
representativecomplaint to be lodgedunder section36 of the Act. All the persons
concernedmust havecomplaints againstthe sameperson; the complaints of all the
membersof the classmust be in respectof, or ariseout of, the same,similar, &

related circumstances;and theymust giverise to a substantial common issueof law or
fact..

The new sectionalsoprovidesfor the additional information (descriptionof theclass,
natureof the classmembers’ claims,nature of the relief soughtand the common
issuesfor determination) thatmust be setout in the representativecomplaint lodged
with the Privacy Commissioner. In describingor otherwiseidentifying classmembers
it will not be necessaryto name, or specifythe numberof, classmembers.

Under the newsectionarepresentativecomplaint can be lodgedwithout the consent
of classmembers.

Section38A - Commissionermay determine that a complaint is not to continue as a
representativecomplaint

New section38Aenablesthe PrivacyCommissionerto determine that a complaint no
longercontinue as a representativecomplaint where he or she issatisfied that it is in
the interestsof justice to do so becauseit falls within oneof the four criteriasetout in 4
subsection38A(2). Thesecriteria are that it would be lesscostlyto have separate
proceedings;that the complaints of classmemberswill not be efficiently and
effectivelydealt with by therepresentativecomplaint; that the complaint wasnot
brought in good faith asa representativecomplaint or it is otherwise inappropriate

that the complaints be pursued by meansof a representative complaint. I
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Subsection38A(3) enablesacomplainant,wherethePrivacyCommissioner
determinesthatacomplaintnot continueas arepresentativecomplaint,to continue

3 the complaint as an individual complaint. Thesubsectionwill alsoenablethePrivacy
Commissionertojoin aclassmemberasacomplainant.

Section388 - Additional rulesapplying to thedeterminationof renresentative
complaints

New section38B contains additional rules for the detenninationof representative
complaints. It will enable the PrivacyCommissionerto substitute another class
memberas complainantwhere he or sheconsiders that the complainant is not able to
adequatelyrepresentthe interestsof the classmembers.

Subsection388(2)enablesa classmemberto withdraw from a representative
complaint at anytime beforethe Privacy Commissionerbeginshis or her inquiry.

Subsection388(3)empowersthe Privacy Commissionerto direct that notice of any
matter be given to classmembers.

Section38C - Amendmentof representative complaints

New section38Cempowersthe Privacy Commissionerto alter the classof personsin
acomplaint so that it may be dealtwith asarepresentativecomplaint.

Section 39 - Classmember for representativecomplaint not entitled to lodge
individual complaint

Section 39 (individual complaints not precluded by representativecomplaints) is to be
repealedandreplaced by a new provision which will, in effect, prevent a personwho
is aclassmember in a representative complaint from lodging an individual complaint
unlessthat person withdraws from the representativecomplaint.

Cause12 - Determination of the Commissioner

Subparagraph 52(1)(b)(iii) is to be amendedto remove the restriction on the Privacy
Commissionermaking a declaration for the paymentof damageson a representative
complaint.

New subsection52(IA) is to beinsertedto providethatlossor damagefor which
compensationmaybe awarded under a determination of the PrivacyCommissioner

includes injury to the complainant’s feelingsor humiliation suffered by the
~ complainant. This will bring the Privacy Act provisions into line with the position
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undertheCrimesAct (in relationto spentconvictions),Disability DiscriminationAct,
Racial DiscriminationAct andSexDiscriminationAct.

Consistentwith thepositionunder theDisability Discrimination Act, Racial
DiscriminationAct andSexDiscriminationAct, newsubsection52(18)will provide
thatadeterminationof theCommissionerundersection52 will notbe bindingor
conclusivebetweenanyof thepartiesto the determination.Thenewrules for
determinationsproposedby thisHill will providefor theenforcementandreviewof (
detenninations.

Subsection52(4)of theAct (which defines‘complainant’ for thepurposesof the
section)is to berepealedandreplacedwith aprovisionenablingthePrivacy
Commissioner,whenmakingadeclarationfor paymentof damages,to provideeither
for specifiedamountsof damagesor for suchamountsto beworkedout in aspecified
manner.For example,thePrivacyCommissionermay wish tomakean award
consistingof amountsdeterminedby referenceto amathematicalformulaor by
referencetorecordsof therespondent.

Undernewsubsection52(5),wherethe PrivacyCommissionermakesadeclaration
for thepaymentof damageson arepresentativecomplaint,he or shemaygive
directionsas to theway in whichaclassmemberis toestablishanentitlementto
compensationandthe meansby whichanydisputesaboutentitlementareto be
determined.

New subsection52(6)defines‘complainant’ inarepresentativecomplaintfor the
purposesof the sectionto meanclassmembers.

Clause13- Repealof sectionand substitutionof newsection

Section53 - Determinationmustidentify the classmemberswhoare to beaffectedby
the determination

Section53 (serviceof determination)is to berepealed. New section53 providesthat
adeterminationundersection52 on arepresentativecomplaintmustdescribeor
otherwiseidentify theclassmemberswhowill beaffectedby it. 4
Cause14 - Repealof Divisionsandsubstitutionof new Divisions

ExistingDivisions3 and4 of PartV. whichprovidefor reviewandenforeementof
determinations,are to berepealed.Theywill bereplacedby thenewrulesproviding
for thereviewandenforcementof determinations. 4
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~an ~ - fljyjyjnn ? - RefI vrrotion ofdezenninationsin FederalCourt

NewDivision 3 of PartV will providefor the registrationof determinationsin the
FederalCourtwheretherespondentto the determinationisnot aCommonwealth
agencyor theprincipalexecutiveof aCommonwealthagency.

Seainn54 - Registrationof determination.

Newsubsection54(l) providesthatthesectionappliesto adeterminationmadeunder
section52 exceptwheretherespondentis aCommonwealthagencyor theprincipal
executiveof aCommonwealthagency.Undersection52,afterthe Privacy
Commissionerfinds thecomplaintsubstantiated,heor shemaymakeadetermination
whichmayincludeanumberof declarations.

Undernew proposedsubsection54(2)thePrivacyCommissionerwill berequiredto
lodgethedetermination,assoonas practicableafterthedeterminationis made,in a
Registryof the FederalCourt.

Undernewsubsection54(3)aRegistrarmustregisterthedeterminationupon
lodgement. ‘Registrar’ isdefinedto havethesamemeaningasin section35A of the
FederalCourtofAustraliaAct 1976.

Undernew subsection54(4)the PrivacyCommissionerwill berequiredtoforwarda
written noticeof theregistrationtothecomplainantandresponder~tto the
determinationwithin 7daysof registration.Thenoticemustspecifythedateof
registrationandmustincludeacopyof thedetermination.Thenoticerequirementis
to ensurethatthepartiestothe inquiry havenoticeof thedateof registration.The
dateof registrationof thedeterminationis particularlyimportantasunderthe
proposedsubsection55(5)therespondent,if beor shewishesto reviewa
determination,mustapply to theFederalCourtfor reviewof thedeterminationwithin
28daysafter the dateof registrationof thedetennination,subjecttothe other
provisionsof section55 allowing anextensionof the28daytime limit

Section55-Registereddeterminationiiaseffect.asaaorderof theFederalCourt.

Undersubsection55(1), uponregistrationof adeterminationundersection54,the
determinationof thePrivacyCommissionerwill haveeffectasif it wereanorder
madeby theFederalCourt,but subjectto thequalificationssetout in therestof
section55.



12

Subsection55(2) will ensurethatwhereadeterminationwasmadeon arepresentative
complaint,eachclassmemberdescribedor identifiedas beingaffectedby the
determinationis boundby it andmay takeactionto enforceit.

Subsection55(3)providesthatno actionforenforcementof thedeterminationmaybe (
takenbeforetheendof thenormalreview period. ‘Normal applicationandreview
period’ isdefinedin subsection55(11)tomeantheperiod beginningon registration
andendingwhenproceedingsfor reviewof thedeterminationarccompletedor
otherwiseterminatedor, in theabsenceof anapplicationforreview of the
determination,on the28thdayafter thedaythedeterminationisregistered.

Undersubsection55(4), in thecaseof adeterminationmadeundersection52 (thatis
adeterminationmadeby thePrivacyCommissionerafterholding aninquiry), a
failureby therespondenttocomplywith apositiverequirementof thedetermination
duringthenormalreview perioddoesnot countas acontraventionof the
determination.Forexample,if adeterminationundersection52 whichhasbeen
registeredundernewsection54 specifiesthattherespondentshouldpayto the
complainantdamagesby adatefalling within thenormalreviewperiod,afailureto
complywith thisrequirementduringthis period would notbeacontraventionof the
detennination.On the otherhand,actiontakenby therespondentto frustratethe
termsof thedeterminationafterregistrationandduring thenormalreviewperiod may
amounttocontraventionof thedetermination.A respondentwhoseeksareviewof a
determinationmay,however,applyto theCourtfor an ordersuspendingthe operation
of thewholeoranypartof thedetermination(seenew subsection56(3)).

Undersubsection55(5)therespondentto aregistereddeterminationmayapplyto the
FederalCourtfor reviewof thedetermination.

Undersubsection55(6)andsubjectto subsection55(7), therespondent’sapplication
forreviewof thedeterminationmustbemadewithin 28 daysafter thedateof
registrationof thedetennination.

Undersubsection55(7)therespondentmay applyfor reviewoutsidethe 28day
periodonly with leaveof theFederalCourt. TheFederalCourtmayonlygrantleave
forreviewin exceptionalcircumstances.

Undersubsection55(8), if theFederalCourt grantsleaveforreviewof the
determinationoutsidethe28 dayperiod it maymakeoneormoreorderstoprohibitor
to suspendfurtheractiontoenforcethedeterminationor anorderthatfailureto
complywith therequirementsof thedeterminationis not acontraventionof the 4
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determination.Newsubsection55(1)providesthat,subjectto therespondent) applyingfor reviewof thedetermination,thedeterminationhaseffectasif it werean
orderof the Court.

Undernewsubsection55(9), theCourtmay makeanorderundersubsection55(8)on
suchconditions,if any,asit thinksfit andirrespectiveof whethertheCourthasmade
aninterimorderundernewsubsection56(3)suspendingthe whole or partof the
determination.

Undernewsubsection55(10) theCourtmayvaryor revokeanorderundernew
subsection55(8).

Section56 - Reviewof registereddetermination

New subsection56(1)statesthatthesectionappliesif anapplicationis madetothe
FederalCourtundernew section55 forreview of adetermination.

Undernew subsection56(2) thepartiesto therevieware theapplicant~whowasthe
respondentto the registereddetermination,andthecomplainantto thedetermination,
whowill betherespondenttothe applicationfor review.

Newsubsection56(3)providesthattheCourtmayatanytime makean interim order
thatsuspendstheoperationof thewholeor anypartof the determination.Thiswill
enabletheapplicantto seekasuspensionof theoperationof thewholeor anypartof
thedeterminationpendingtheoutcomeof thereviewof the determination.If the
Courtmakesan interimorderunderthissubsection,the ordermaybe madeon such
conditions,if any, astheCourt thinksfit.

Undernew subsection56(4) theCourt, in reviewingthe determination,mayreviewall
issuesof factandlaw.

Undernew subsection56(5)apartycannotadducenewevidencein thereviewof the

determinationexceptby theleaveof theCourt.‘ New subsection56(6)providesthatthe Court,after reviewingthedetermination,may

makesuchordersasit thinksfit, includingadeclarationof right. Theordersmay
confirmadeterminationthat hasbeenregisteredundersection54.

Newsubsection56(7)providesthattheCourtmaydismisstheapplicationfor review
atanytime if it considersthattheapplicantis not prosecutingtheapplicationwith due
dispatch.The Courtmaydo thiseitherof its ownmotionor on theapplicationof the
respondent.The aimof this provisionis toensurethattheapplicantfor thereview of
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thedeterminationprosecutestheapplicationwith appropriatespeed.Thisprovisionis
necessaryasactionfor enforcementof adeterminationthathasbeenregisteredunder
section54 may not betakenbefore theendof the review period(subsections55(3)
and(S)).

Part V - Division 4 - Reviewandenforcementofdetenninazionsinvolving
Commonwealthareencies.

NewDivision4 of PartV will put in placenew provisionsforreviewand
enforcementof determinationsagainstCommonwealthagencies.The proceduresare
not significantlydifferentfrom thosewhich currentlyapplyto Commonwealth
agenciesfor complaintsaboutbreachesof theInformationPrivacyPrinciples(IPP
complaints).The effectof thenewdivision is thatall determinationsagainst
Commonwealthagencieswill bedealtwith in thesameway, regardlessof whether
they arisefrom, forexample,1??complaints,file numbercomplaints,alleged
breachesof relevantpartsof theData-matchingProgram(AssistanceandTax)Act

1990or guidelinesissuedundersectionI3SAA of theNational HealthAct 1952.

Section57 - Applicationof Division

New section57 providesthatthe newdivision will applyonly todeterminations
wherethe respondentis eitheraCommonwealthagencyor aprincipalexecutiveof a
Commonwealthagency.

Section58 - Obligationsof resDondenta~encv

Underthis new section,Commonwealthagencieswhicharerespondentsto
determinationscoveredby thisdivision mustcease,andnot repeat,anyconductwhich
led up to thedetenninationandmustperformany actor courseof conductthatthe
determinationmayrequire. Thisprovisiondoesnotcoveranawardof compensation
underparagraph52(1)(b)(iii) or expensesundersubsection52(3)of the Actasthat
matterisdealtwith in new section61.

Section59 - ObliQationof onnciDalexecutiveof a~encv

New section59 requiresthataprincipal executiveof a Commonwealthagencywhois
the respondenttoadeterminationmusttakeall reasonablestepsto ensurethatthe
termsof thedeterminationarebroughtto thenoticeof all members,officers and
employeesof theagencywhomaybeengagedin conducttowhich thedetermination
relates. I
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Furthertheprincipalexecutivemust takeall reasonablestepstoensurethatrelevant

officersetc.ceaseanddo not repeatconductsubjectto adeclarationunderparagraph
P 52(lXbXi) and,finally, whereactionsor acourseof conductis requiredby a

determination(paragraph52(1)(bxii)), thatthatactor conductis actuallyperformed.

Section60- Comnensationandexienses

Newsubsection60(1)providesthatwherethepaymentof compensationunder
paragraph52(Ixbxiii) or expensesundersubsection52(3)is partof adetermination
againsta Commonwealthagency,thecomplainantisentitledto be paidthatamount.

Subsection60(2)makesthosedamagesadebtduetothecomplainantbyeithera
Commonwealthagencywhichhasthecapacityto sueandbe suedor by the
Commonwealthwhereanagencydoesnot havethatcapacity.

Subsection60(3)providesthat, for thepurposesof new section60,‘complainant’, in
relationto arepresentativecomplaint,meansaclassmember.

Section61 - Reviewof determinationsrenardin~comø~nsationandexoenses

Newsubsection61(1) makesprovisionfor an applicationto bemadeto the
AdministrativeAppealsTribunal(AAT) for review of adeterminationrelatingto a
decisionto provideor notprovideforcompensationor expenses.

Undersubsection61(2)aCommonwealthagencyor aprincipalexecutiveofficer of
suchan agencycanonly seekreviewby theAAT wherethe Ministerhasgiven
permission.

WheretheAAT considerssuchan application,subsection61(3) provides,subjectto
subsection21(1A) of theAdministrativeAppealsTribunal Act 1975,thattheTribunal
mustbemadeup of apresidentialmemberwhois aJudge,and2 othermemberswho
arenot Judges.

New subsection61(4)ensuresthat tennsusedin subsection61(3) havethe same
meaningas in the Administrative AppealsTribunalAct

Section62 - Enforcementof determinatinnagaincta~iagenry

Undersubsections62(1)and(2) whereaCommonwealthagencyor aprincipal
executiveof suchan agencyfails to carryout their obligationsin relationto a
determinationasset out in sections58 or 59,respectively,thenan applicationcanbe
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madeto theFederalCourt for anorderdirectingthateithertheagencyor theprincipal
executivecomplies. t
New subsection62(3)providesthatan applicationundersubsection62(l) or (2) may
bemadeby the PrivacyCommissioneror thecomplainant.In thecaseof a
representativecomplaint,complainantfor thispurposemeansaclassmember.

Wherean applicationismadeundersubsections62(1)or (2), new subsection62(4) (
providesthattheFederalCourtmaymakesuchordersas it thinksfit with aview to
securingcomplianceby therespondent.

Newsubsection62(5)indicatesthatanapplicationundersection62cannotbemade
until eitherthetimefor making anapplicationfor reviewto theAAT undersection61
hasexpiredor anydecisionof the AAT, shouldan applicationbemade,hascomeinto
operation.

CauseIS - Insertionof newsection

Section63 - Legal andfinancial assistance

New section63 relatingto legalassistancefor file numbercomplaintswill re-enact
existingsection63 in thesametermsasthatsection.That is, arespondentto a
complaintaboutabreachof theTaxFile NumberGuidelinesmayapplytothe
Attorney-Generalfor financial assistanceif thecomplaintisdismissed(new
subsections63(1)and(3)).

In addition,new subsections63(2)and(3) will providethatapersonwhoappliesor
proposesto apply to theFederalCourt for leaveto seekreviewof thedetermination
outsidethe usual28 day period,or whoappliesor proposesto apply for reviewof a
determinationwithin the usual28 dayperiod or is arespondentto suchan application
mayapplytothe Attorney-Generalfor theprovisionof legalor financial assistancein
connectionwith the proceedings.

New subsections63(3),(4) and(5) providetheAttorney-Generalwith powerto order
thatassistancebegiven whereheconsidersit appropriate. 4
Clause 16- Applicationof amendments

Subclause16(1) specifiesthatthe amendmentsto the PrivacyAct in relationto the
enforcementof thePrivacyCommissioner’sdeterminationsasif theywereordersof
theFederalCourtwill not applyto determinationsmadebefore thecommencementof 4
theamendment.Thishastheeffectof ensuringthatdeterminationswhichhavebeen
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made by the PrivacyCommissionerbeforethe commencementof theenforcement

I amendmentswill not be subjectto thenewproceduresconcerningregistrationof the
~ determinationsin theFederalCourt. Determinationsmadeunder the existing

legislationwill still beableto beenforcedunder theexistingenforcementprovisions.

Subclause16(1)alsospecifiesthat theamendmentsmadeto the PrivacyAct in
relation to the enforcementof determinations of the PrivacyCommissioneras if they
wereorders of the FederalCourt will not apply to a determination madeaIttr the
commencementof the amendment in respectof arepresentativecomplaint lodged
beforethe commencementof the amendment.

Subclause16(2)specifiesthat the amendmentsmadeto the PrivacyAct in relation to
the reviewandenforcementof determinations involving Commonwealthagencies
doesnot apply to determinationsmadebeforethecommencementof theamendment
This hasthe effectof ensuringthat determinationsinvolving aCommonwealthagency
which have beenmadeby the PrivacyCommissionerbeforethe commencementof
the newreview andenforcementprovisionswill notbe subjectto thenew reviewand
enforcementprovisions. In this regard, the newprovisions do not differ in significant
respectsfrom theexisting provisions.

Subclause16(2) alsospecifiesthat theamendmentsmadeto the PrivacyAct in
relationto the review and enforcementof determinations involving Commonwealth
agenciesdo notapply to a determination made aficsthe commencementof the
amendmentin respectof a representativecomplaint lodgedbeforethe commencement
of the amendment.

Subclause16(3)provides that the new schemefor representativecomplaints under the
PrivacyAct will not apply to complaints lodgedbefore the commencementof the
amendment.Any existing complaintswill still be subject to the existing legislative
provisions.

Subclause16(4)provides that new subsection52(IA), providing that lossor damage
includeshumiliation andhurt feelings,doesnot apply todeterminationsmadebefore
the commencementof the amendment.

Subclause16(4)alsospecifiesthat new subsection52(1A) will not apply to a
determination made~ the commencementof the amendment in respectof a
representativecomplaint lodged beforethe commencementof the amendment.
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PART 4- AMENDMENTS OF THE RACIAL DISCRIMINATION ACT 1975

Clause17-PrincipalAct t
Clause17 of the Bill provides that the Racial Discrimination Ac: 1975 is thePrincipal
Act for the purposesof Part4of the Bill.

Clause18-Registereddetermination haseffectas an order ofthe FederalCourt (
Subclause18(1)omitsexisting subsections25ZAB(3), (4), (5) and(6) andsubstitutes
the following subsections:

Subsection25ZAB(3) provides noaction for enforcementof the determinationmay
be taken beforethe end of the normalreview period. ‘Normal application andreview
period’ is defined in subsection25ZAB(1 1) to meanthe period beginning on
registration andending when proceedingsfor review of the determination are
completedor otherwiseterminatedor, in the absenceof an application for review of
the determination, on the 28th day after the day the determination is registered.

Under subsection2SZAB(4), in the caseof adetenninationmadeunder section25Z
(that isadetermination madeby the HumanRightsand EqualOpportunity
Commissionafter holding an inquiry), afailure by therespondentto comply with a
positive requirementof the determination during the normalreview period doesnot
count as acontravention of the determination. For example,if a determination under
section25Z which hasbeen registeredunder section25ZAA specifiesthat the
respondentshould pay to the complainantdamagesby a datefalling within the normal
review period, a failure to comply with this requirementduring this period woqidnot
be acontravention of the determination. On the other hand, action taken by the
respondentto frustrate the tennsof the determination after registration andduring the
normal review periodmay amount to contravention of the determination. A
respondentwho seeksa review of a determination may,however,apply to the Court
for an order suspendingthe operation of the wholeor any partof the determination
(seesubsection25ZAC(3)).

Under subsection25ZAB(5) the respondentto a registered determinationmayapply 4
to the Federal Court for review of the determination.

Under subsection2SZAB(6) and subject to subsection25ZAB(7), the respondent’s
application for review of the determination must be madewithin 28days after the date
of registration of the determination.
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Undersubsection25ZAB(7)therespondentmay applyfor review outsidethe28 day
periodonly with leaveof theFederalCourt. The FederalCourtmayonly grantleave
for reviewin exceptionalcircumstances.

Under subsection25ZAB(8), if the FederalCourtgrantsleavefor review of the
determination outsidethe 28 day period it may makeoneor more ordersto prohibit or
to suspendfurther action to enforcethe determination or an order that failure to) comply with the requirementsof the determination is not a contravention of the
determination.Subsection2SZAB(I) providesthat,subjectto therespondent
applying for review of the determination,the determination haseffectasif it werean
orderof the Court.

Under subsection25ZAB(9), the Court maymake an order under subsection
25ZAB(8) on suchconditions, if any, as it thinksfit and irrespectiveof whether the
Court hasmade an interim order under subsection25ZAC(3) suspendingthe wholeor
partof the determination.

Undersubsection25ZAB( 10) the Court mayvaryor revokean order under subsection
25ZAB(8).

Subclause18(2)provides that subclause18(1) doesnot apply to a determination made
before the commencementof this section.

Clause19 - Assistancein proceedingsbefore the FederalCourt

Clause 19 amendssection2SZCto provide that a person whoappliesor proposesto
apply to the Federal Court for leave to seekreview of the determination outside the
usual28 day period,or whoapplies or proposesto apply for review of adetermination
within theusual28 day periodmay apply to the Attomey-Generalfor the provisionof
legal or financial assistancein connectionwith the proceedings.

Clause20 - Acting Commissioner

Clause20 rectifies adrafting error of the amendmentof section36 in the Human‘ RightsandEqualOpportunity LegislationAmendmentAct 1992 to removethe
requirementthatan actingRaceDiscrimination Commissionershall notcontinuesoto
actfor morethan12 months.
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PART 5- AMENDMENTS OF THE SEXDISCRIMINATION ACT 1984

Clause21 - Principal Act I
Clause21 of the Bill provides thatthe SexDiscrimination Act 1984is thePrincipal
Act for the purposesof Part5 of the Bill.

Clause22-Extent to which the Act applies to Stateinstrumentalities (
Clause22 rectifiesa drafting omissionin the SexDiscrimination andother
LegislationAmendmentAct 1992. Clause22 will amend the referencein subsection
13(2)of theAct from section 28 tosection28B, therebyrestoringthe exemptionfrom
the sexualharassment in work provisions for employeesof a Stateor a State
instnimentaiity. As noted abovein respectof subclause2(2), this amendment wilt be
taken to have commencedon 13 January1993,which is the date that the Sex
Discrimination and other Legislation Amendment Act commenced.

Clause23 - Discrimination in employmentor in superannuation

Clause23 will rectify a drafting error to re-number subsection14(4)insertedby
section2 of the HumanRightsandEqual OpportunityLegislationAmendmentAct
1992 to subsection14(3A). This amendmentis necessarybecausesubsections14(4)
to 14(6) were inserted in the Act in 1991 by the SexDiscriminationAmendmentAct
1991.

Clause24 - Delayingcommencementof newsections41,41A and41B

Clause24 delays the commencementof new sections41,41A and 41B, which amend
the exemptionsfrom the Act for insuranceandsuperannuationfunds, to 1 July 1994
andsection9 of the SexDiscrimination Amendment Act 1991 is taken not to have
commencedon 25 June 1993.

Clause25 - Registereddetermination haseffectas an order of the Federal Court

Subclause25(1)omitsexistingsubsections82B(3), (4) (5) and (6) andsubstitutes the
following subsections: I
Subsection82B(3)provides no action for enforcementof the determination maybe
taken beforethe end of the normal review period. ‘Normal application and review
period’ isdefined in subsection82B(l 1) to meanthe period beginning onregistration
and ending when proceedingsfor review of the determination arecompleted or 4
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otherwiseterminatedor, in theabsenceof anapplicationforreviewof the
determination,on the28th dayafter theday thedeterminationisregistered.

Undersubsection82B(4), in thecaseof adeterminationmadeundersection81 (that
is adeterminationmadeby the HumanRightsandEqualOpportunityCommission
afterholdingan inquiry), afailureby therespondentto complywith apositive

a requirementof thedeterminationduringthe normalreviewperiod doesnotcountasa
~ contraventionof thedetermination.Forexample,if adeterminationundersection81

whichhasbeenregisteredundersection82Aspecifiesthattherespondentshouldpay
tothecomplainantdamagesby adatefalling within thenormalreviewperiod,a
failureto comply with thisrequirementduring thisperiodwouldnot bea
contraventionof thedetermination.On theotherhand,actiontakenby therespondent
to fnistratethe termsof thedeterminationafterregistrationandduring the normal
reviewperiodmayamountto contraventionof thedetermination.A respondentwho
seeksareviewof adeterminationmay,however,apply to theCourtfor anorder
suspendingthe operationof the wholeor any partof thedetermination(seesubsection
82C(3)).

Undersubsection82B(5) therespondentto aregistereddeterminationmayapply to
theFederalCourt for reviewof thedetermination.

Undersubsection82B(6) andsubjectto subsection82B(7),therespondent’s
applicationfor reviewof thedeterminationmustbemadewithin 28 daysafterthedate
of registrationof thedetermination.

Undersubsection82B(7)therespondentmayapply forreviewoutsidethe28 day
periodonly with leaveof theFederalCourt. TheFederalCourtmay onlygrantleave
forreview in exceptionalcircumstances.

Undersubsection82B(8), if theFederalCourtgrantsleavefor reviewof the
determinationoutsidethe 28 dayperiod it maymakeoneor moreordersto prohibitor
to suspendfurtheractionto enforcethedeterminationor an orderthatfailure to
comply with the requirementsof thedeterminationis nota contraventionof the
determination.Subsection82B(1) providesthat,subjectto therespondentapplying
forreviewof the determination,thedeterminationhaseffectasif it were anorderof
theCourt.

Undersubsection82B(9), theCourtmay makeanorder undersubsection82B(~~on
suchconditions,if any, asit thinksfit andirrespectiveof whethertheCourthasmade
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an interimorderundersubsection82C(3)suspendingthewholeorpart of the
determination. t
Undersubsection82B(10)theCourtmayvaryorrevokeanorderundersubsection
1048(8).

Subclause25(2)providesthatsubclause25(1)doesnot apply toadeterminationmade
beforethe commencementof this section. (
Clause26-Assistancein proceedingsbeforetheFederalCourt

Clause26 amendssection84 to providethatapersonwhoappliesor proposesto
apply to theFederalCourt for leaveto seekreviewof thedeterminationoutsidethe
usual28 dayperiod,or whoappliesor proposesto applyforreviewof adetermination
within the usual28dayperiodmayapply tothe Attorney-Generalfor the provision of
legal or financialassistancein connectionwith theproceedings.

PART6- CHANGESTO THEADMINISTRATIVE ARRANGEMENTSOF
THE HIGH COURTOF AUSTRALIA

Part6 of theAct amendstheHigh Court ofAustraliaAct 1979 andmakesother
consequentialamendmentsto otherActs.

Division 1- Amendmentsof theHigh Court ofAustralia Act 1979.

Clause27 - PrincipalAct

Clause27 providesthat,in thisDivision, the PrincipalAct istheHigh Courtof
AustraliaAct1979.

Clause28 - Interpretation

Section 4 of the PrincipalActprovidesfordefinitionsof termsusedin theAct.

Clause 28 will amendthedefinitions containedin subsection4(1) to providethatthe
Deputy Registrar,DeputyMarshalandMarshalareofficers appointed under

subsection26(1)of the Act. Theseamendmentsare as a consequence of the insertion
of new subsection 26(1).

Clause 28 will amendsection4 by omitting the definition of “Clerk” and“Registrar”
and inserting a definition of “Chief ExecutiveandPrincipal Registrar”. The

responsibilitiesof theofficesof ClerkandRegistrarare to be assumedby the office of
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ChiefExecutiveandPrincipalRegistrar,theoccupantof which will beappointed
undersection18.

Clause28 alsoinsertsadefinitionof “SeniorRegistrar”. Thispositionwill be
subordinatetothe ChiefExecutiveandPrincipalRegistrarto assistin the
administrationof Registryfunctions.TheSeniorRegistrarisalsogivenfunctions
undernew subsection26(7).

Clause29- ChangingreferencestoClerk to ChiefExecutiveandPrincipal
Registrar

Clause29 will amendthePrincipalAct by omitting all referencesto “Clerk” and
substituting“Chief ExecutiveandPrincipalRegistrar”.

Clause30-OfficersandEmployees

Subclause30(a) will amendthePrincipalAct by omittingsubsections26(1)and(2)
andsubstitutinganew subsection26(1)which will providethattheChiefExecutive
andPrincipalRegistraris toappointsuchotherofficersof theHigh Courtasthe Court
considersnecessary.TheChiefExecutiveandPrincipalRegistrarwill assumethe
responsibilitiesof theClerk forappointingofficersof theCourt, includingpositions
suchasthe MarshalandDeputyMarshal.

Subclause30(b)wiLl amendthePrincipalAct by replacingsubsection26(5). New
subsection26(5)will providethatofficersappointedundernew subsection26(1)will
not becoveredby theRemunerationTribunal Act 1973.

Subclause30(c)will replacesubsection26(7)of thePrincipalAct. Thenew
subsections26(7)will providethatthe SeniorRegistrarandDeputyRegistrarsareto
performsuchdutiesin relationto proceedingsbefore theCourtasare assignedto
them by Rulesof Court,by orderof theCourt.or by theChiefExecutiveand
PrincipalRegistrar.

Clauses31,32 and33

Clauses31,32 and33 will amendsections28,30 and33 of thePrincipalAct by
substitutingreferencesto“Registrar”with “Chief ExecutiveandPrincipalRegistrar”.

Clause34 - Transitional

Subclause34(1)will providethat, for thepurposesof section258 of theActs
InteipretationAct1901,subclause29 is takento alterthe nameof the officeof aerk
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of theHigh Courtto “Chief ExecutiveandPrincipalRegistrar”. Section25B
providesfor thecontinuationof bodiesandofficesin existencewherenamesare
altered.
Subclause34(2)will providethat fromthecommencementof the Part,wherein any
documentlisted in thatsubclause,thereisareferenceto the Registrarof theHigh
Court,thatreferenceis takentobeareferenceto theChiefExecutiveandPrincipal
Registrar.

Subclause34(3)will providethatwhere,beforethecommencementof the Part,a 4
personheld theoffice of Registrar,thatpersonwill, after the commencementof the
Part,betakento havebeenappointedasSeniorRegistrarundernewsubsection26(1).
A personto whomthissubclauseapplieswill continueto holdoffice asSenior
Registraron thesametermsandconditionson whichthatpersonheldoffice as
Registrar.Thisprovisionmeansthatif apersonis theRegistraratthe timethe
amendmenttakeseffect, thatpersondoesnot immediatelylosehisor herjob butis
transferredtoanotherposition(theSeniorRegistrar).This allowsfor smoother
transitiontoothernewarrangements.

Subclause34(4)will providethatwhereanyperson,apartfrom the Registrar,heldan
officeundersubsection26(1)thatpersonwill continueto holdoffice undernew
subsection26(1)as if thatpersonwasappointedaftercommencementof thatPart.

rnvfrkn 2- ConsequentialAmendmentsof the Common wealthElectoralAct1918

This Divisionprovidesfor consequentialamendmentsto theCommonwealth
ElectoralAct 1918as a result of amendmentsto theHigh Court ofAustraliaAct
1979.
Clause35-PrincipalAct

Clause35 providesthatin this Division thePrincipalAct is the Commonwealth
ElectoralAct 1918.

Clause36-Depositassecurityfor costs

Clause36providesthatsection356 of thePrincipalAct will be replaced.New
section356will reflect thechangein the administrativestructureof the High Courtas 4
made by the amendmentscontainedin Division I.

4
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Clause37 - Courtto reportcasesof illegal practices

Clause37 providesthatsection363 of thePrincipalAct will beamendedby
substitutingthereferenceto “Registrar”with “Chief ExecutiveandPrincipal
Registrar”.

Clause 38- Copies of petition and orderof Court to be sentto Houseaffected,
GovernorGeneraland Speaker

Clause38 provides that section 369 of the Principal Act will be amended by
substituting the reference to “Registrar” with “Chief Executive andPrincipal
Registrar”.

Clause 39- Copies of petition and order of Court to be sent to House affected,
Governor General and Speaker

Cause 39 provides that section 380 of the Principal Act will be amended by
substituting the reference to “Registrar” with “Chief ExecutiveandPrincipal
Registrar”.

Division 3- ConsequentialAmendmentsof otherActs

ThisDivision providesfor consequentialamendmentsto otherActs asaresultof
amendmentsto theHigh Court ofAustralia Act 1979.

Clause40-Certainsignaturesetc. tobejudicially noticed

Clause 40 provides that section4 of the EvidenceAct1904will be amendedby
insertingreferencesto “Chief ExecutiveandPrincipal Registrar” and “Senior

Registrar”aspersonsof whoseofficial signaturesacourtcan takejudicial notice.

Clause41 - Registerof Practitioners

Clause41 providesthatsection55C of theJudiciaryAct 1903will beamendedby
substitutingthereferencesto “Registrar” with “Chief ExecutiveandPrincipal
Registrar”.
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