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1.

LAWAND JUSTICE LEGISLATION AMENDMENTBILL (NO. 2) 1991

GENERAL OUTLINE

This Bill makes amendments of a minor policy nature to
legislation within the Attorney—General’s portfolio and
also makes some minor technical amendments to legislation.

The amendments to be made by the Bill will:-

(i) amend the Family Law Act 1975 to widen the power
of the Family Court to make custody,
guardianship, access and maintenance orders for
children subject to State child welfare
legislation;

(ii) also amend the Family Law Act to ensure that a
Family Court judge is not disqualified from
hearing a case simply because the judge becomes
aware that one of the parties has made an offer
of settlement;

(iii) amend section 5 of the Commonwealth Places
(Application of Laws) Act 1970 to ensure that
State Police, when investigating applied
Commonwealth offences, are not bound by Part 1C
of the Crimes Act 1914; and

(iv) amend section 9 of the Law Officers Act 1964 to
provide that, where the Attorney-General has
consented to the Solicitor-General engaging in
the practice of a barrister or solicitor, he must
table his or her reasons for the decision in both
Houses of the Parliament within 15 sitting days
of each House.

FINANCIAL IMPACT STATEMENT

The proposed amendments will not have a financial impact.
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NOTES ON CLAUSES

I
PART I - INTRODUCTORY

Clause 1 - Short title

1. This clause provides for the Act to be cited as the
Law and Justice Legislation Amendment Act (No. 2) 1991.

Clause 2 - Commencement

2. This Clause will provide for the commencement of the

Act.

3. Subclause 2(2) will ensure that the amendment to
section 5 of the Commonwealth Places (Application of Laws)
Act 1970 shall be taken to have commenced retrospectively
on 1 November 1991, the date fixed by proclamation for the
commencement of section 3 of the Crimes (Investigation of
Commonwealth Offences) Amendment Act 1991 which inserts
Part lC into the Crimes Act 1914.

4. The amendments to other Acts included in the Bill will
commence on the day on which the Act receives Royal Assent
(subclause 2(1)).

Clause 3 - Amendments of Acts

6. This clause will provide that the Acts specified in the

Schedule are to be amended as set out in the Schedule.

SCHEDULE

AMENDMENTSOF ACTS

Commonwealth Places (Application pf Laws) Act 1970

7. This amendment to s.5 of the Commonwealth Places
(Application of Laws) Act (“the Act”) will ensure that when
State Police are investigating an applied Commonwealth
offence (created by the operation of subs.4(l) of the
Act), which is treated for all other purposes as a State
offence, they are not bound by the provisions of the new
Part lC of the Crimes Act 1914 which establishes a scheme
of rights, duties and obligations that apply when an
“investigating official” investigates a “Commonwealth
offence”.
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Family Law Act 1975

Section 60 — Interpretation

B. The schedule will insert a new definition of child
welfare officer’ in section 60 of the Family Law Act for
the purposes of the amendments made by the schedule to
section GOH and new section 66FA. Child welfare officer
will mean a person who holds or performs the duties of a

prescribed office of a State or territory which has
responsibilities in relation to a child welfare law, or a
person authorised in writing by such a person. Regulations
under the Family Law Act will prescribe appropriate offices
of State child welfare Ministers or of State Departmental
officials.

Section 60E — Extension of Part VII of the Family Law Act

9. At present section 60E of the Family Law Act provides
that the provisions of Part VII of the Act relating to
children have additional operation if the States refer
certain powers over children to the Commonwealth. Five
States have referred certain powers to the Commonwealth in
relation to children.

10. The schedule will make amendments to section 6011, and
insert new section 66FA in Part VII of the Act in the
expectation that the States will refer to the Commonwealth
further powers in relation to children. As soon as any
State passes legislation to refer those further powers to
the Commonwealth the Governor-General will make a
proclamation that the amendments made by the schedule
extend to that State. The schedule therefore will insert a
new subsection 60E(6) to provide that the Governor-General
by proclamation may declare that Part VII of the Family Law
Act as amended by the schedule extends to a State specified
in the proclamation. The schedule will insert a new
subsection 60E(7) to provide that the amendments made to
Part VII by the schedule do not operate in relation to a
State unless there is a proclamation in force under
subsection 60E(6) in relation to that State.

Section 60H — Child Welfare Laws Not Affected

11. Section 6011 of the Family Law Act at present provides
that courts exercising jurisdiction under the Act must not
make orders in relation to a child in the custody, care and
control, guardianship or under the supervision of a person
under a State or Territory child welfare law. The schedule
will amend section 6011 to allow courts exercising Family
Law Act jurisdiction to make orders in relation to such
children in certain circumstances. First,the courts will
be empowered to make an order for the maintenance of any
such child. Second, the courts will be empowered to make a
custody, guardianship or access order for a child subject

to supervision under a child welfare law. Third, the
courts will be empowered to make Family Law Act orders in
relation to a child subject to a guardianship, custody or
care and control order under a child welfare law where the
relevant State or Territory child welfare officer consents
to the institution or continuation of the Family Law Act
proceedings.
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Section 6GFA — Limitation in Relation to Maintenance
Proceedings

12. The schedule will amend the Family Law Act to insert
new section 66FA to provide that an application relating to
the maintenance of a child subject to a child welfare law
can only be made by the child, the relevant child welfare
officer, a parent or a relative who has the daily care and
control of the child.

13. A new subsection ll7C(4) will be inserted into the
Family Law Act which will provide that a judge who becomes
aware of the existence of an offer of settlement is not
thereby disqualified from continuing to hear the matter.

Law Officers Act 1964

14. This amendment will provide that, where the
Attorney—General gives consent under subsection 9(1) of the
Act to the Solicitor-General engaging in the practice of a
barrister or solicitor he or she must lay a statement of
his or her reasons for giving the consent before each House
of the Parliament, within 15 sitting days of each House
after the consent is given.

Trade Practices Act 1974

15. The amendment to section 50A of the Trade Practices Act
will involve the insertion of the disjunctive “or” between
paragraphs 50A(l)(a) and (b) and some consequential
paragraph renumbering in order to correct a previous
drafting omission.
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