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LAW AND JUSTICELEGISLATION AMENDMENT BILL (Mn. 2) 1Q9~t

GENERALOUTLINE

ThisBill makesamendmentsof botha minorpolicy natureanda minor
technicalnature,including removinggender-specificlanguage,to legislation
within theAttorney-General’sportfolio.

TheBill will

i) amendtheLaw OfficersAct1964 to allowtheGovernor-Generalto
appointa personqualifiedto actasSolicitor-Generalduringall
periodsin which theSolicitor-Generalis ill orabsentor is, forany
otherreason,unableto performthedutiesof Solicitor-General.This
will allowa qualifiedpersonto be givena ‘standingacting’
appointmentfor afixed termin which that personwould
automaticallyactasSolicitor-Generalduringanyabsencesfrom
dutywithout theneedfor anappointmentby theGovernor-General
eachtimethat theSolicitor-Generalis absentfrom duty. The
proposedamendmentis basedon similar provisionsin relation to
actingappointmentsofSecretariesto DepartmentsunderthePublic
ServiceAct1922;

ii) amendtheServiceand ExecutionofProcessAct 1992to

• clarify theprovisionsoftheAct relatingto interstateserviceof
processatanaddressfor servicein proceedings;

• providefor notificationrequirementsoncea personis arrested
underan interstatewarrantunderPart5 oftheAct;

• providethata warrantof apprehensionfor non-paymentof a
lower courtfinemustbedirectedto policein only oneStateor
Territory;and

• strengthentheexistingprovisionsrelatingto withdrawalofa
warrantissuedunderPart7 whena fine hasbeenpaid;



iii) amendtheTradePracticesAct1974 to

• increasethepenaltiesfor breachesof theproductsafetyand

informationprovisionsof theAct;

• includea powerto makeregulationsto allowtheuseofpenalty
infringementnoticesasanalternativeto prosecutionfor failure
to notify theMinisterof avoluntaryrecallof unsafegoods;

• clarify thebasisuponwhich anofficermayexercisehisorher
powersofentrywithoutwarrantto inspectunsafegoods;

• bring theprocedureforeffectingentryto premisesundera
warrantissuedundersection65Q(5)of theAct into line with
Commonwealthcriminal law policy; and

• includeapowerfor theSecretaryto theDepartmentresponsible
for theenforcementof theproductsafetyandinformation
provisionsof theAct to accept,andapplyto theCourt to
enforce,writtenundertakingsin connectionwith a matterin
which heorshehaspowersor functionsundertheAct; and

iv) makeminor technicalamendments,includingremovinggender-
specific languageto theCopyrightAct1968,theJudiciary Act1903
andtheLaw OfficersAct1964.

FINANCIAL IMPACT STATEMENT

Theproposedamendmentswill not haveanysignificantfinancial impact.
Theproposedamendmentsto theTradePracticesAct 1974will haveminimal
impactonGovernmentexpenditure.Thereareno plansat this stageto
augmentthestaffor resourcesoftheCommonwealthAttorney-General’s
Departmentasa consequenceof theadditionalpowersto issueinfringement
noticesoracceptwrittenundertakings.Savingson litigation costsmaybe
madeby theuseof infringementnoticesandenforceableundertakings.The
amendmentswill notsignificantly requireindustryto changethewayit
operates.However,revenuemaybeexpectedto increaseasa resultof the
increasedpenaltiesfor breachesof theproductsafetyandinformation
provisions.
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NOTESON CLAUSES

Clause1 - Short title

1. Clause1 providesfor theAct to be citedastheLaw andJusticeLegislation

AmendmentAct(No. 2) 1994.

Clause2 - Commencement

2. Clause2 providesfor thecommencementof theAct. Subclause2(1)
providesthat, subjectto subclauses2(2) and(3), theAct will commence
on the dateof RoyalAssent.

3. Subclause2 (2) providesthat Items7 to 10 of ScheduleI will commence
28 daysafterRoyalAssent. This will allowa periodfor regulationsto be
madeprescribinganewform ofa warrantof apprehensionfor the
purposeof Part7 andfor theStatesandTerritoriesto informtheirofficers
aboutthenewnotification requirementsin relationto Part5 warrants.

4. Subclause2(3) providesthat Items14 and31 of Schedule2, which
correctaminor draftingerrorin theCopyrightAmendmentAct1991,are
takento havecommencedon 23 December1991, immediatelyafterthe
commencementof theCopyrightAmendmentAct 1991.

Clause3-Amendmentsof Acts

5. Clause3 providesthat theActsreferredto in Schedule1 areamendedas
setout in thatSchedule.

Clause4 - Minor amendmentsof Acts

6. Clause4 providesthat theActs referredto in Schedule2 areamendedas
setout in thatSchedule.

Clause5 - Transitionalprovisions - warrantsof apprehension

7. Clause5 providesthat theamendmentto paragraph112(3)(b)of the
Serviceand ExecutionofProcessAct 1992 (which changesthecontentof a
warrantof apprehensionunderPart7 of that Act) doesnotapplyto a
warrantissuedbeforetheamendmentcommenced.
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SCHEDULEI - AMENDMENTSOF ACTS

Law OfficersAct 1964

ActingSolicitor-General

ItemI - SectionII

8. Item I of ScheduleI amendstheLaw OfficersAct1964 to omit existing
section11 whichprovidesfor theappointmentof anactingSolicitor-
Generalandto substitutea newsectionII.

9. New subsection11(1)will providethat theGovernor-Generalmay
appointa personto actasSolicitor-Generalduringa vacancyin office or
duringanyperiodorall periodswhentheSolicitor-Generalis absent
from dutyor from Australiaor is, foranyreason,unableto performthe
dutiesof officeofSolicitor-General.

10. New subsection11(2)providesthat a personappointedto actas
Solicitor-Generalmustbeeligible forappointmentasSolicitor-General.
Subsection6(2) of theAct providesthat apersonis noteligible for
appointmentasSolicitor-Generalunlessthat personis or hasbeena
legalpractitionerfor atleast5 years.

11. New subsection11(3)providesthat theGovernor-Generalmay
determinethetermsandconditionsof anactingappointmentandmay
terminatetheactingappointmentatanytime.

12. New subsection11(4)validatesactsdoneby or in relationto a person
purportingto actasSolicitor-Generalundersubsection11(1)
notwithstandingthat theremaybea defectin relationto the
appointmentorcertainotherdifficultiesarisesuchasthat the
appointmenthasceasedto haveeffect.

13. Thenoteaftersection11 refersto section33A oftheActsInterpretationAct
1901 which containsadditionalprovisionsin relationto acting
appointments.Paragraph33A(ba)providesthat whereanappointment
is to actin a vacantoffice theappointeemustnot continueto actin the
office for morethan12 months. Paragraph33A(c) providesthatwhere
theappointeeis acting in anofficewhich subsequentlybecomesvacant,
theappointeemaycontinueto actfor a maximumof 12 monthsfrom the
startof thevacancyoruntil theappointerotherwisedirectsorthe
vacancyis filled, whicheveroccursfirst.

4



14 Theeffectof theseprovisionsis to adopt,asfar aspracticable,thesame
standardsestablishedin relationto actingappointmentsofSecretariesto
Departments.

ServiceandExecutionofProcessAct1992

Serviceoncompaniesandregisteredbodies

Item2 - After subsection9(8)

15. Item2 ofSchedule1 insertsnewsubsection9(8A). Newsubsection9(8A)
will providethatserviceofa process,orderordocument,otherthanan
initiating processorsubpoena,maybeeffectedattheaddressfor service
of thecompanyor registeredbodyin theproceedingsconcernedin
accordancewith anyapplicablerulesof court. Thenewsubsection
makesit clearthatthesectiondoesnot preventserviceofprocessatan
addressfor service.

Serviceonotherbodiescorporate

Item3 - Section10

16. Item3 ofScheduleI insertsnewsubsection10(4). Newsubsection10(4)
will providethatserviceofaprocess,orderordocument,otherthanan
initiating processorsubpoena,maybeeffectedattheaddressfor service
ofthebodycorporatein theproceedingsconcernedin accordancewith
anyapplicablerulesofcourt. Thenewsubsectionmakesit clearthat the
sectiondoesnotpreventserviceofprocessatanaddressforservice.

Proofof service

Item4 - Paragraph11(3)(a)

17. Item4 ofScheduie1 omitsexistingparagraph11(3)(a)andinsertsnew
paragraphs11(3)(a)and(ab). New paragraphs11(3)(a)and(ab) will
providefor proofof serviceofaprocess,orderordocumentonan
individualwhereservicewaseffectedby post. Undertheparagraphs,
proofwill berequiredthat theprocess,orderordocumentwassentto the
person’slastknownaddress,or theperson’saddressforservicein the
proceedingsconcerned,andthat it wasaddressedto thepersonor, if it
wassentto anaddressforservicethatis theofficeofa solicitor, to that
solicitor.
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Item5 - Paragraph11(4)(a)

18. Item5 ofSchedule1 amendsparagraph11(4)(a) consequentiallyupon
theinclusionof newparagraph11(4)(ab).

Item6 - After paragraph11(4)(a)

19. Item6 ofScheduleI insertsnewparagraph11(4)(ab). New paragraph
11(4)(ab)will provide,in relation to therequirementsfor proofofservice
whereserviceona company,registeredbodyorotherbodycorporateis
effectedby post,that theprocess,orderordocumentwassentaddressed
to thecompany,registeredbodyorotherbodycorporate,or if sentto an
addressfor servicethatis theoffice of a solicitor,wasaddressedto that
solicitor.

Nnhficationwhenpersonsarereleasedorremandedonbail

Item7 - After section85

20. Item 7 of ScheduleI insertsnewsection85A. New subsection85A(1)
will providethat whena personapprehendedunderawarrant(to which
Part5 applies,that is it is a warrantotherthanonefor non-paymentof a
lowercourt fine issuedunderthelaw of aState)hasbeentakenbeforea
magistrate,andhasbeenreleasedor remandedon bail, the
Commissionerof thepolice forceofwhich thepoliceofficerwho
apprehendedthepersonis a membermustcausetheclerkof thecourt
that issuedthewarrant,ortheauthoritythat issuedthewarrant,to be
notifiedwithout delayof thereleaseor remand.

21. New subsection85A(2) will requiretheclerkortheauthority,assoonas
practicableafterbeingsonotified,to notify thepolice forceofeachother
Statethatwasnotifiedof the issueofthewarrant,that if thepersonhas
beenreleasedbecauseof non-productionof acopyof thewarrant,that
thepersonhasbeenreleasedandcanonly be re-apprehendedif the
warrantoracopyof thewarrantis producedwhenthepersonis re-
apprehendedor, in anyothercase,thatthewarranthasbeenexecuted.

22. Theamendmentsareintendedto ensurepoliceofficers in anotherState
or Territorywill notre-apprehendthepersonif thewarranthasbeen
executedor, if it hasnotbeenexecuted,re-apprehendthepersonother
thanin accordancewith theAct.

I
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Applicationof Division 1 to certainwarrantsissuedby tribunals

Item 8 - Beforeparagraph92(3)(a)

23. Item8 ofScheduleI insertsnewparagraph92(3)(aa). New paragraph
92(3)(aa)is consequentialupontheinclusionof newsection85A. It will
adaptthatsectionin its applicationto warrantsissuedby tribunals.

Issueof warrantsof apprehension

Item 9 - Subsections112(3)and(4)

24. Item9 ofSchedule1 omitsexistingsubsections112(3)and(4). New
subsection112(3)will requirethatawarrantofapprehensionmustbein
accordancewith theprescribedform andmustbeaddressedto all police
officersin theStatein which it is believedthepersonmaybe. Thiswill
havetheeffectof requiringthat awarrantof apprehensionissuedin
accordancewith Part7 mustbeaddressedto policeofficers in only one
StateorTerritory.

25. New subsection112(4)will requirethat, if theliability ofa personnamed
in awarrantof apprehensionissuedunderPart7 to paya finehasbeen
dischargedafterthewarrantis issuedbutbeforeit is executed,theclerk
of thecourtby which thefinewasimposedmust,assoonaspracticable,
takesuchstepsasarereasonableto withdrawthewarrant. Underthe
presentsubsectiontheclerkmaytakesuchstepsasheor sheconsiders
necessaryto withdraw thewarrant.

Executionof warrantsofapprehension

Item10 - Subsection113(1)

26. Item10 of Schedule1 omitsexistingsubsection113(1). Newsubsection
113(1)will providethat thepersonnamedin a warrantof apprehension
issuedunderPart7 maybeapprehendedby apoliceofficer to whom the
warrantis addressed.Theamendmentis consequentialupon the
amendmentto section112.
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Trade PracticesAct 1974

CompulsoryProductRecall

Item11 - Subsection65F(9)

27. Section6SFprovidesfor compulsoryproductrecall. Subsection65F(7)
requiresacorporationto givewrittennoticeofa recallof goodsto
personsoutsideAustraliato whom recalledgoodshavebeensupplied.
In addition,subsection65F(8)requiresthecorporationto senda copyof
thatnoticeto theMinisterwithin 10 days. Subsection65F(9)currently
providesthata personwhocontravenessubsection65(8) is guilty of an
offenceandpunishableon conviction. Existingpenaltiesfor failure to
supplytheMinisterwith copiesof thenoticearea fineof up to $2,000or
imprisonmentfor up to 12 monthsfor individualsanda fineof up to
$10,000forbodiescorporate.

28. Item11 of ScheduleI will omit existingsubsectin65F(9)andinsertnew
subsection65F(9). Newsubsection65F(9)will increasethemaximum
fine for theoffencefor individualsto $3,000,calculatedon thepresent
valueof30 penaltyunits,andremovetheliability to imprisonment.It
will also,increasethemaximumfine for bodiescorporateto $15,000,
calculatedon thepresentvalueof 150 penaltyunits.

Powerto obtain information,documentsandevidence

Item12 - Paragraph650(3)(b)

29. Section65Qprovidesfor thepowerto obtaininformation,documents
andevidence.Paragraph65Q(3)(b)allowsanofficer to exercisepowers
of entryandsearchwithouta warrantin circumstanceswhereit is
requiredwithoutdelayin orderto protectlife orpublic safety.

30. Item12 ofScheduleI will amendparagraph65Q(3)(b)to providethat, in
additionto believingthatentryis requiredwithoutdelayin orderto
protectlife orpublic safety,anofficermustalsobelievethat immediate
entryis requiredin orderto preventthegoodsin questionfrombeing
concealed,lostordestroyed.

31. Thisamendmentaccordswith Commonwealthcriminallaw policy.
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Item13 - After subsection650(7)

32. Undersubsection65Q(5)anofficermayobtaina warrantto enter
premises,by forceif necessary,to inspectandobtain informationabout
goodssuspectedofcausing,or likely to cause,injury.

33. Item13 ofScheduleI will amendsection65Qto insertnewsubsections
65Q(7A) and(7B)which will providefor a newprocedurefor effecting
entryto premisesundera warrant

34. New subsection65Q(7A) will providethatbeforeentryanofficer,ora
personassistingthat officer, mustannouncethatheorsheis authorised
to enterthepremisesandgive anypersonat thepremisesanopportunity
to allowthementryto thepremises

35. Newsubsection65Q(7B)will providethatanofficerneednot comply
with theprocedureif heorshereasonablybelievesthat immediateentry
is necessaryto ensureeitherhis orhersafetyorthatof anotherpersonor
theeffectiveexecutionof thewarrant.

36. Thisamendmentaccordswith Commonwealthcriminal law policy.

Item14 - Subsections650(9)and(10)

37. Subsections65Q(9)and(10) prescribepenaltiesfor theoffencesof:

• refusingorfailing to complywith a noticerequiringapersonto give
information,producedocumentsorgive evidenceto anauthorised
officer issuedundersection65Q;

• knowinglyprovidingfalseor misleadinginformationundersucha
notice; and

• obstructinganofficer in theperformanceof hisorherdutiesunder
section65Q

38. Becauseof theaddedelementoffraudulentbehaviourinvolved in
knowinglyprovidingfalseinformation,Item 14 of ScheduleI will omit
existingsubsections65Q(9)and65Q(10)andinsertnewsubsections
65Q(9),(9A) and(10) which will differentiatethepenaltiesfor thefirst
two offencesandupdatethepenaltiesfor all three.

39. Newsubsection65Q(9)will increasethemaximumpenaltyfor
individualsfor theoffenceoffailing to complywith a noticefrom $2,000
to $4,000,calculatedon thepresentvalueof 40 penaltyunits,andremove
theliability for imprisonment. Forbodiescorporate,themaximum
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penalty,calculatedon thepresentvalueof200 penaltyunits,will be
increasedto $20,000.

40. Newsubsection65Q(9A) imposesa maximumpenaltyof 12 months’
imprisonmentfor theoffenceof knowingly providingfalseormisleading
information. Nomonetarypenaltyis specified.However,underthe
CrimesAct1914, thecourtis allowedto imposeanappropriatefine
insteadof, or in additionto, atermof imprisonment.

41. Newsubsection65Q(l0) imposesa maximumpenaltyof 2 years’
imprisonmentfor theoffenceof refusingor failing to reasonablyassistan
officer to effectivelyexercisehis orherpowersof entryandinspection.
No monetarypenaltyis specified. However,asnotedabove,theCrimes
Act 1914applies.

Notificationof voluntaryrecall

Item15 - Subsection65R(2)

42. Undersubsection65R(1)a corporationmustnotify theMinister in
writing of anyvoluntaryrecall that it undertakes.

43. Item15 of Schedule1 will omit existingsubsection65R(2)andinsert
newsubsection65R(2). Newsubsection65R(2)increasesthemaximum
penaltyfor failure to sonotify theMinisterto $3,000 foran individual,
calculatedon thepresentvalueof30 penaltyunits,andfor bodies
corporate,themaximumpenaltycalculated,on thepresentvalueof 150
penaltyunits,will be increasedto $15,000. Liability for imprisonmentis
alsoremoved.

Enforcementofundertakings- Secretaryto theDepartment

Item16 - After section8Th

44. Section8Th of theAct givestheTradePracticesCommissionpowerto
acceptwrittenundertakingsfrom apersonin relationto the
Commission’spowersor functionsundertheAct. If theundertakingis
breachedtheCommissionmayapplyto thecourtfor appropriateorders,
includingdirectingcompliancewith theundertaking,directingthe
paymentof any financialbenefitobtained,anddirectingcompensation
for anypersonwho hassufferedlossordamage.

45. Item16 of Schedule1 will insertnewsection87C. New section87Cwill
givetheSecretaryto anyDepartmentresponsiblefor enforcingapower
orfunctionundertheAct, asimilar powerto accept,andapplyto the
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Courtto enforce,writtenundertakingsin relationto his orherpowersor

functionsundertheAct.

Regulations

Item17- After subsection172(1)

46. Section172 providesthat theGovernor-Generalmaymakeregulations
undertheAct. Item17 ofSchedule1 will insertnewsubsection172(IA).
New subsection172(1A)will providethat theregulationmakingpower
includesthepowerto makeregulationsto enabletheissueof a noticefor
paymentofanamountof notmorethanonefifth ofthepenaltyprovided
for in section65R.

47. A significantproportionof corporationsfail to notify theMinisterof
voluntaryrecallsof unsafegoodsasrequiredby section65Rof theAct.
As theoffenceis of a minor regulatorynature,anypenaltyawardedby
theCourtmaynotjustify thecostof litigation. A procedureallowing for
the issueof penaltyinfringementnoticesasanalternativeto prosecution
will assistin theenforcementof section65R.

SCHEDULE2-MINOR AMENDMENTS OF ACTS

CopyrightAct1968

Items1 - 112

48. Items 1 - 13, 15 - 33, 35 - 53 and55 - 112of Schedule2 removegender-
specific languagein theCopyrightAct1968.

49. Items14 and34 correcta minordraftingerrorin theCopyright
AmendmentAct1991.

50. Item54 changesthereferenceto theRemunerationTribunalsAct 1973 to
theRemunerationTribunal Act1973.

JudiciaryAct1903

Items 113 - 150

51. Items113 - 150 of Schedule2 removegender-specificlanguagein the

JudiciaryAct1903.
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Law OfficersAct 1964

Items151 - 173

52. Items 151 - 152and154 -173of Schedule2 removegender-specific
languagein theLaw OfficersAct1964.

53. Item153 changesthereferenceto theRemunerationTribunalsAct1973 to
theRemunerationTribunal Act1973.
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