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AMENDMENTS OFTHE LAW AND JUSTICELEGISLATION

AMENDMENT BILL (No.2)1994

OUTLINE OFTHE AMENDMENTS AND NEW CLAUSE

Amendment1 will providefor thecommencementof theamendmentsto the Crimes
Act 1914 introducedby Amendment3.

Amendment2 will inserta savingsprovisionin relation to theamendmentto theLaw
OfficersAct 1964.

~ Amendment3 will ensurethat theretrospectiveamendmentof sections38 and103 of
theCopyrightAct 1968providedby subclause2(3) of the Bill doesnotaffect any
judicial determinationsmadein relationto thosesectionsand that it doesnotaffect
theactionsof personswho reliedon thesesectionsin their unamendedform in
circumstanceswheretheamendedsectionswould giverise to a copyright
infringementby them.

Amendment4 will clarify thenatureof thefunctionsto beperformedby magistrates
undersections3ZI, 3ZJ, 3ZK, 3ZN and3ZW of the CrimesAct 1914 andgrantthose
judicial officerscertainprotectionsin respectof theexerciseof thosefunctions.

Amendment5 will deleteItem 12 in Schedule1.

FINANCIAL IMPACT STATEMENT

Theamendmentsto theBill haveno financialimpact.



NOTESON AMENDMENTS AND NEW CLAUSES

AMENDMENT 1

1. Thisamendmentinsertsnew subclause2(1A) into the Bill to providefor the
commencementof theBill’s amendmentsto theCrimesAct 1914. Subclause
2(IA) providesin effectthat the amendmentsto the Crimes(SearchWarrants
andPowersofArrest) AmendmentAct 1994 commencewhentheLaw and
JusticeLegislationAct (No. 2)1994receivesRoyalAssentor immediatelyafter
commencementof the Crimes(SearchWarrantsandPowersofArrest)
AmendmentAct 1994 , which everis the later.

AMENDMENT 2

2. This amendmentinsertsnew subclause4(A) into theBill. Thisprovisionwill
ensurethatany appointmentto actas Solicitor-Generalthat is in forcebefore
thecommencementof the Act will continueto be effective.

AMENDMENT 3

3. This amendmentinsertsnewclause6 into theBill. It is a technicalamendment
to ensurethat theretrospectiveamendmentof sections38 and103 of the
CopyrightAct 1968 providedby subclause2(3)of the Bill doesnotaffectany
judicial determinationsmadein relation to thosesections.Theamendmentalso
doesnot affecttheactionsof personswho relied on thesesectionsin their
unamendedform in circumstanceswheretheamendedsectionswould give rise
to a copyrightinfringementby them. The subjectof sections38 and 103 of the
Copyright Act 1968 is the selling of. or othercommercialdealingwith, articles
containingcopyrightsubjectmatter. This amendmentdoesnotremovethe
possibleliability to an action for infringementof sucha personunderthe terms
of theprovisionsin their unamendedform. It would notbefair that they be
freedfrom anyliability for their actsratherthey areto befreedonly from a
liability to anaction for infringementwhich would arisefrom theretrospective
amendments.

4. Amendmentsto thesesectionsmadeby the CopyrightAmendmentAct 1991
incorrectly ascribedtheknowledgeelementfor a copyrightinfringement
provided in theprovisionsto ‘the importer’ ratherthanto thepersonselling or
hiring or undertakingothercommercialdealingswith articlescontaining
copyrightsubjectmatter.

5. The amendmentsin theBill to sections38 and103 of theCopyrightAct areto
correctthis errorandareexpressedto havecommencedfrom 23 December
1991,whichwas immediatelyafterthecommencmentof the Copyright
AmendmentAct 1991.

Clause6- SavingsProvisions- amendmentsof sections38 and103—o~~~wIght

6. New subclause6(1) of theBill will expresslyprovide thatjudicial
determinations(therehasbeenat leastone)basedon thecurrentwordingof
sections38 and 103 are unaffectedby the amendment.It doesso by makinga
generaldeclarationthatjudicial determinationsareunaffectedby the
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amendments.

7. New subclause6(2) of the Bill will provide that in thecasewhere,duringthe
periodcoveredby theretrospectiveelementof theamendment,apersonwhose
actionswould bea breachof the amendedprovisions,wasawarethat their‘ knowledgein relation to copyright infringement,asprovided in the respective
sections,wasnotrelevantto whethertherewasaninfringementof copyright,
(this being theeffectof theexistingprovision), theunamendedprovisionis to
continueto apply to them. The subclausewill thusprovidethat theprovisions
in their unamendedform will continueto apply to thosepersonswho relied
upon their termsin actingasthey did andcould, in an appropriate case,lead to a
finding of liability againstthem.

AMENDMENT 4

8. This amendmentinsertsItems 1A to 1K into Schedule1.

CrimesAct 1914

Item 1A - Subsection3C(1’

9. Item 1A of Schedule 1 inserts in subsection3C(l) of theCrimesAct 1914 a
definition of “magistrate”. Thedefinitionwill provide that in sections3Z1, 3ZJ,
3ZK, 3ZN and3ZW“magistrate”hasa meaningaffectedby section3CA.

Item lB - After section3C

10. Item lB of Schedule1 insertsa new section3CA. This sectionis intendedto
makeit clear that magistrates arebeingconferredindividually with non-judicial
powersaspersonaedesignatae,and thatfactthat thepersonis requiredto act
judicially doesnot alterthat status.

11. New subsection3CA( 1) will provide that thefunction of makingan order under
section3Z1, 3ZJ, 3ZK, 3ZN or 3ZWis conferredon the magistratein a personal
capacityandnotas a courtor a memberof a court.

12. Newsubsection3CA(2)will providethat anordermadeby a magistrateunder
section3Z1, 3ZJ,3ZK, 3ZN or 3ZW haseffectonly by virtue of the CrimesAct
1914 andis notto betakenby implication to be madeby a court.

13. New subsection3CA(3)providesthat a magistrateperforminga function
of, or connectedwith, giving anorder undersections3Z1, 3ZJ, 3ZK, 3ZN
and3ZW hasthesameprotectionandimmunity asif heor shewas
performingthat function asa courtor a memberof a court: that is, thesame
protectionsand immunityas are availableto membersof his or her
particularcourt whenexercisingjudicial power.

New subsection3CA(4)providestheformalmachineryby which the
Commonwealthmayenterinto an agreementwith theStates,the Australian
CapitalTerritory, theNorthernTerritory andNorfolk Island in relationto
the grantingof powersundersections3ZI, 3ZJ, 3ZK, 3ZN and 3ZW.
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Items 1C - 1K

15. Theseamendmentsare minortechnicalamendmentsreplacingreferencesto
‘court’ or ‘court of summaryjurisdiction’ with ‘magistrate’. Item lF omits
subsection3ZK(4) asa consequenceof theinsertionof newsubsection3CA(1).

AMENDMENT 5

16. This amendmentdeletesItem 12 of Schedule1 from the Bill.

17. Legaladvicehasbeenreceivedthat the effect of amendingsubsection
65Q(3)(b)by furtherfetteringtheexerciseof the powerof authorised
officers to enterpremiseswithouta warrantwould be,in this instance,to
makethatpowersuperfluous,astheprerequisitesto its usewould be
incapableof beingmet.
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