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LAW AND IUSTICE LEGISLATION AMENDMENT BiLL (No.2)1995

GENERALOUTLINE

ThisBill makesamendmentsof botha minorpolicy natureandaminor
technicalnature,includingremovinggender-specificlanguage,to legislation
within theAttorney-General’sportfolio andrelatedamendmentsto other
legislation.

TheBill will

Ci) amendtheAdministrativeAppealsAct1975to:

• establishaSmallTaxationClaimsTribunal;

• providefor costsawardsin theAAT; and

• removegender-specificlanguage;

(ii) amendthe BankruptcyAct1966andtheFamily [mo Act1975 to provide:

• for theconferralof jurisdiction so thateither theFederalor Family
Courtcanhandleall aspectsof acasewherethebankruptcyof
onespouseaffectsthefamily lawentitlementsof theother;

• thateitherCourt maytransferthecaseto the otherCourtwhereit
is moreappropriatefor theotherCourt to hearthematteror it is
otherwisein theinterestsof justicefor theotherCourt to do so;
and

• thatprior to thedistributionof theestateof thebankruptto the
creditorsthenon-bankruptspousebe ableto retrievefrom the
assetsof thebankruptanypropertyhe orshemaybeentitled to
whenbothdirectandindirectcontributionsmadetowardsthe
acquisition,conservationor improvementof thepropertyand
towardsnon-economiccontributionsmadeto the welfareof the
family asawholearerecognised;

(iii) amendtheFederalCourt ofAustraliaAct 1976 to providefor themethod
of conversionof AustraliancurrencyandNewZealandcurrencywith
respectto theenforcementof certainNewZealandjudgments;

(iv) amendtheForeignJudgmentsAct 1991 to providefor themethodof
conversionof Australiancurrencyandforeigncurrencywith respectto
the enforcementof certainforeignjudgments;
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Cv) amendtheFreedomofInformationAct 1982 to:

• allow exemptionfrom theoperationof the FOL Act andcertain
aspectsof thePrivacy Act2988for documentsin relationto the
commercialactivitiesof theIndigenousLandCorporation;and

• allow exemptionfrom theoperationof the FOI Act for documentsin
relationto thecommercialactivitiesof theDepartmentof
AdministrativeServices;

(vi) amendtheJudges’PensionsAct 1968to providethataretiredjudge is
entitled to receivethe pensionandholdjudicial office in relationto a
Territory,providedthatthejudicial office is not remuneratedona full-
timebasis;

(viii) amendtheJurisdictionof Courts(Cross-vesting)Act1987 to providethat
the Actwill applyto the AustralianCapitalTerritoryon the samebasis
as it appliesto the StatesandtheNorthernTerritory;

(ix) amendthePrivacyAct1988 to:

• inserta definition of the term “guarantee”;

• givethe PrivacyCommissionerthepowerto determinethatan
agencyis acreditproviderfor the purposesof theAct;

• allow an overduepaymentunderaguaranteeto be listedon the
guarantor’scredit informationfile; and

• give thePrivacyCommissionera specificpowerto copyand
retaindocumentsproducedto him or herundersection44 of the
Act.

(x) amendthe Serviceand ExecutionofProcessAct 1992 to providethat:

• ‘magistrate’includesabail justiceundertheMagistratesCourtAct

1989 of Victoria;

• ‘warrant’ includesawarrantissuedundertheAct;

• theAct excludesa Stateor Territory lawrelatingto serviceor
executionwithin theStateorTerritoryof process,including
judgments,of anotherStateor Territory;

• the timeaninterstatedefendantin a civil proceedinghasto enter
anappearanceis thelongerof 21 daysor theperiodwithin which
anappearancecould beenteredif theprocesshadbeenserved
within theStateof issue;
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• theproceduresin theAct relatingto personsunderrestraintwho
arearrestedunderaninterstatewarrantdo notapplywherethe
personis underrestraintonly in theStateor Territorywhich
issuedthewarrant;and

• anordermadeby amagistrateundersection83 of theAct cannot
bechallengedotherthanby anapplicationfor reviewunder
section86 of theAct;

(xi) amendthe SuperannuationAct 2976 to allow amemberof theTribunal
whois memberor pensionerunderthe SuperannuationAct 1990to hear
applicationsfor reviewunderthe Act;

(xii) amendtheTaxationAdministrationAct 1953 consequentiallyuponthe
establishmentof the SmallTaxationClaimsTribunal; and

(xiii) correctminor draftingerrorsin theAdministrative Decisions (Judicial
Review)Act 2977and the FederalProceedings(Costs)Act 1981.

FINANCIAL IMPACTSTATEMENT

TheBill will not haveasignificantfinancialimpact.
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NOTESONCLAUSES

Clause1 - Shorttitle

I + Clause1 providesfor theAct to becitedas theLawandJusticeLegislation
AmendmentAct (No.2) 1995.

Clause2 - Commencement

2. Clause2 providesfor thecommencementof theAct. Subclause2(1)
provides,in effect,that,subjectto anyexceptionsmentionedin the
section,theAct will commenceon RoyalAssent.

3. Subclause2(2) providesthat Items1,5,7,8,10to 12and58 to 67 in the
Schedulewill commenceon adayto befixed by Proclamation.

4. Subclause2(3) provides,in effect, thatif therehasbeenno Proclamation
undersubclause2(2) within 6 monthsof RoyalAssent,theitemslistedin
subsection2(2) will commenceon thedayafter theexpirationof the6
monthperiod.

5. Subclause2(4) providesthatif Item 31 in Schedule2 to theLawand Justice
Legislation Amendment Act (No. 1)1995hasnot commencedbeforethis Act
receivesRoyal Assent,Item 13 in the Schedulewill commenceon the
samedayandimmediatelyafterthecommencementof Item 31 in
Schedule2 to theLawandJusticeLegislationAmendmentAct (No.1)1995.
This is becauseItem 13 repealsandreplacesItem 31 andsubclause2(4) is
intendedto ensurethat Item 31 commencesbeforeItem 13.

6+ Subclause2(5) providesthat if Item 43 in Schedule1 to theLawandJustice
LegislationAmendmentAct(No. 1)1995hasnot commencedbeforethisAct
receivesRoyal Assent,item 14 in the Schedulewill commenceon the
samedayandimmediatelyafterthecommencementof Item 43 to
ScheduleI of theLawandJusticeLegislationAmendmentAct (No.2)1995.
This is becauseItem 14 repealsandreplacesItem 43andsubclause2(5) is
intendedto ensurethat Item 43 commencesbeforeitem 14.

Clause3- Amendments

7. Clause3 providesthat the Acts referredto in theScheduleareamended
in accordancewith theapplicableitemsin theScheduleandalsoprovides
thatotheritemsin theSchedulehaveeffect accordingto their terms.
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SCHEDULE

PartI - Amendmentsof theAdministrativeAppealsTribunalAct1975

Item 1 - Subsection3(1)

8. Item 1 insertsin subsection3(1) of theAdministrativeAppealsTribunalAct
1975 adefinitionof ~5mallTaxationClaimsTribunal’.

Items2- 4-Subsections7(I) and16(4) andparagraph16(41(b)

9. Theseitemsremovegender-specificlanguage.

Item 5- Subsection19(3A)

10. Item 5 amendssubsection19(3A) so that theTreasureris now only to be
notified of proposedappointmentsto theTaxationAppealsDivision,
ratherthanconsulted.A full consultationrequirementis considered
unnecessary.

Item 6- Subsection21AL3)

11. Thisitem removesgender-specificlanguage.

Item 7 - After Part II!

12, Item 7 insertsnewPartIIIAA in theAdministrative Appeals Tribunal Act
1975to establishtheSmallTaxationClaimsTribunal. However,rather
thanestablishingaseparatestructure,theTaxationAppealsDivision of
theAdministrativeAppealsTribunal (AAT) will beknownastheSmall
TaxationClaimsTribunalwhenit isexercisingpowersunderPartIIIAA
of theAct. It is intendedthat the SmallTaxationClaimsTribunalwill be
ableto provideacheaperand less formal meansof resolvingdisputes
betweenthesmall taxpayerandtheCommissionerof Taxation. There
will beanemphasison mediationasa formof disputeresolution. As
part of thecurrentAAT structure,it will alsobe ableto drawon the
resourcesandexpertiseof theTaxationAppealsDivisionandall the
powersof theAAT andthatDivision canbe exercisedby theSmall
TaxationClaimsTribunal.

Definitions

13. Newsubsection24AA containsdefinitionsof ‘determinedamount’,
‘lowerapplicationfee’, ‘standardapplicationfee’ and‘taxation decision’.
The determinedamountof tax in dispute,whichwill determinewhether
a matterisheardin accordancewith thenew PartIIIAA, will be $5000
unlessahigheramountis set,sometimein thefuture,by theregulations.
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Mattersmustinvolve lessthanthedeterminedamountto be heardby the
SmallTaxationClaimsTribunal. Taxationdecisionsarethetypesof
decisionstheTribunalconsiders.The remainingdefinitionsareincluded
for the purposesof newsections24AC and24AD.

Reviewof taxationdecisionsto beheardbeforetheTaxationAppealsDivision

14. Newsection24AB ensuresthat,unlessotherwiseprovidedby thenew
Part, thereis apresumptionthatall applicationsfor reviewof taxation
decisionswill be heardbeforetheTaxationAppealsDivision.

SmallTaxationClaimsTribunal to heartax disputesinvolving lessthanthe
determinedamount

15. Newsubsection24AC(1)providesthattheTaxationAppealsDivision
will beknownastheSmallTaxationClaimsTribunalwheretheamount
of tax in disputeis lessthanthedeterminedamountandthe applicant

• statesthattheamountof tax in disputeis lessthanthedetermined
amountin theoriginal applicationfor review;or

• notifies theTribunalbeforethestartof the hearingthatthe amount
of tax in disputeis lessthanthedeterminedamount.

16. If the applicantchoosesnot to statetheamountof tax in disputethenthe
matterwill heardin themannerof an ordinarytaxappeal.Thisallows
thetaxpayerto electwhetherthematterwill bedealtwith asasmall
claimsmatteror not.

17. If the disputedamountis lessthanthedeterminedamount,but this is
only discoveredatalater stageof proceedings,thensub-paragraph
24AC(1)(b)allows theapplicantto notify theTribunalin writing of this
fact. In suchcircumstances,theTaxationAppealsDivision will operate
as theSmallTaxationClaimsTribunal. Suchanotification, to be
effective,canonly takeplacebeforethe hearinghascommenced.

18. New subsection24AC(2),whenreadwithparagraph24AC(1)(b),ensures
thatapplicantsto theTribunalwhohadalreadylodgedsmallclaims
prior to thecommencementof thenewprovisionswill be entitled to a
hearingby theSmallTaxationClaimsTribunalprovidedthehearingof
theirapplicationhasnot alreadycommencedin theTaxationAppeals
Division.

19 New subsection24AC(3) providesfor a refundof the differencebetween
tribunalapplicationfeeswhereamatteris “transferred” to thesmall
claimsjurisdictionundersubsection24AC(1)(b). Thestandard
applicationfee iscurrentlyprescribedby theregulationsas$300. It is
proposedthat the lower applicationfeefor mattersto beheardbeforethe
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SmallTaxationClaimsTribunalwill beprescribedas$50,whichwill be
non-refundable.TheTribunalwill still beableto waive paymentof the
lower application fee in cases of hardship in accordance with the
regulations.

Whathappensif theSmallTaxationClaimsTribunalconsidersthatthe tax in
disputeis not lessthanthedeterminedamount

20. New subsection24 AD(1) providesthattheSmallTaxationClaims
Tribunalmayorder thatamatterceaseto beoneto whichthe newPart
applies.This canoccurwheretheTribunaldecidesthatthe amountof
tax in disputeis not lessthanthedeterminedamount.Suchamatter
would thencontinueto be heardby theAAT but in theTaxationAppeals
Division in the mannerof an ordinarytaxappeal.

21. Newsubsection24AD(2)ensuresthat if theTribunalmakesthekind of
orderreferredto in subsection(1), reviewby theTaxationAppeals
Divisioncannotproceeduntil the differencebetweentheapplicationfees
is paid. This will ensurethatapplicationsarenot ‘pending’ for an
indefinite periodmerelybecauseanapplicanthasnot paidthedifference
betweenthe requiredfees. If the paymentis not madewithin theperiod
directedor prescribed,themattermaybedismissedby theAAT.
However,if thepaymentis madeatalaterdatetheAAT hasthe
discretionto reinstatethematterandmaymakeappropriatedirections.

22. Newsubsection24AD(3)providesfor a situationwherethefeesfor a
“transferredmatter”havebeenwholly or partially waived. It will ensure
thattheTaxationAppealsDivisioncanproceedto hearsuchamatter
eventhoughthefeehasnot beenpaid,in thecasewhereit hasbeen
wholly waived,or someof the fee hasnot beenpaid,in thecasewhere
the balancehasbeenwaived.

23. Newsubsection24AD(4)allows theTaxationAppealsDivision to hear
matterstogetherwhereanapplication(orapplications)to the
AdministrativeAppealsTribunal is relatedto asmall taxationclaims
application(orapplications).Suchahearingwill not bebeforetheSmall
TaxationClaimsTribunal. Thedecisionto hearmatterstogether
involving the sameapplicant,beforetheTaxationAppealsDivision, will
be madeby theRegistrar,District Registraror DeputyRegistrar. The
Registrar,District Registraror DeputyRegistrarmayorderthatonly one
standardapplicationfee is payableforapplicationswhich areto be heard
together.

Item 8 - After subsection34A(1)

24. Item 8 insertsnew subsection34A(1A). Newsubparagraph34A(1A)(a)

applieswhereanapplicationismadefor reviewof ataxationdecision
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whichstatesthat theamountin disputeis lessthanthedetermined
amountor,otherwise,assoonasanotificationunderparagraph
24AC(1)(b) is given. The sectionrequirestheTribunal to present
applicantswith astatementabouttheprocedureswhich will be followed
in smallclaimsmatters.It is envisagedthatthestatementwill include
informationaboutthe informalnatureof proceedingsbeforetheTribunal
andmaysummariseanyrelevantdirectionsgivenundersection33(1)of
theAdministrativeAppealsTribunalAct1975.That sectionallowsthe
President,or delegatesof the President,to makedirectionsaboutthe
proceduresof theAAT. The proceedingsbeforetheSmallTaxation
ClaimsTribunalwill be conductedwith as little formalityand
technicality,andwith asmuchexpedition,aspossible.

25. Newsubparagraph34A(1A)(b) requirestheTribunalto considerand
recommendtheuseof mediationin proceedingsbeforetheSmall
TaxationClaimsTribunal. If theTribunaldecidesthatmediationis
appropriatein aparticularmatterit mustraisethe issue,andsuggestto
partiesthat theyusemediationasameansof resolvingthedispute.
Partieswill still haveto consentto areferralby theTribunalto mediation,
but theTribunalwill beobliged to makesucha referralwherethereis
consent.

Item 9 - Subsection37(I)(b)

26. Item 9 removesgender-specificlanguage.

Items10 - 12 - Paragraphs45flXa) and45(l)(b)andSubsection45(1)

27. Theamendmentsto paragraphs45U)(a)and45(1)(b)andnewparagraph
45(1)(c)requirethe President,or apresidentialmemberif suchamember
is presidingat thehearingof amatterin theSmallTaxationClaims
Tribunal, to considertheinterestsof anapplicantto theSmallTaxation
ClaimsTribunal beforeareferral to theFederalCourt is madeon a
matterof law. New paragraph45(1)(c) ensuresthatthefinancialand
otherinterestsof thesmallclaimantareconsideredin matterswherethe
Tribunal is consideringoraparty,usuallytheCommissionerof Taxation,
is seekingto havea legal pointsettledby theFederalCourt.

Procedurefor taxingcosts

Item 13 - Section69A

28. Item 13 repealsexistingsection69A, whichisbeinginsertedby Item 31 of
theLawandJusticeLegislationAmendmentAct (No. 1)1995(seeparagraph
5 above)andsubstitutesanewsection69A. Thissectionprovidesa
mechanismfordeterminingcostswheretheTribunalawardscosts
againsta partyorarepresentativeof a party. Newsubsection69A(1)
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providesthatwherethepayerandpayeeareunableto agreeon the
amountof costs,thePresidentmaydirecttheTribunalto taxor settlethe
amountof costs,or directthatthecostsbe taxedby theRegistrar,a
District RegistraroraDeputyRegistrar.

29. Newsubsection69A(2) allowseitherthepayeror thepayeeto apply to
theTribunalfor areviewof theamounttaxedby theRegistrar,aDistrict
Registraror aDeputyRegistrar.

30. Newsubsection69A(3)setsout theTribunal’spowerson areviewin
similar termsto thegeneraldescriptionof Tribunalpowersin subsection
43(1).

31. Newsubsection69A(4) providesforan amountof costsorderedby the
Tribunalto bepaidto berecoverableasadebtdueto thepayee.Thiswill
allowthedebtto be recoveredin acourtwhichhasjurisdictionand
overcomestheTribunal’sinability to enforcesuchanorderitself.

Powerof Tribunalto awardcosts

Item 14 - After section69B

32. Item 14 insertsnewsection69C. New section69C providestheTribunal
with adiscretionto awardcostswhentheconductof thecaseis suchasto
deliberatelycauseanotherpartyto incuradditionalcostswhich would
not otherwisehavebeenincurred. Examplesof theconductwhichmay
giveriseto theexerciseof thediscretionarelisted in new subsection
69C(2):

• failureto comply with anorderor direction;

• adjournmentsmadenecessaryby theactionor inactionof theparty;
and

• readingsections69C(2)and(3) together,vexatiousconductof
proceedingswhetheror not thatconducthasresultedin the
applicationbeingdismissedundersection42B.

33. Newsubsection69Calsoallows theTribunalto providespecificallyfor
the paymentof costsby therepresentativeof thepartyin appropriate
cases.

34. Thepowerto awardcostswheretherehasbeenanabuseof processas
outlinedaboveis not directedat unrepresentedlitigantswho,becauseof
theirunfamiliaritywith Tribunalprocedures,maycausedelays. It is
aimedatthoseparties,or theirrepresentatives,who deliberatelyusethe
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proceduresof theTribunal to their ownadvantageandtherebycausethe
otherparty to incurunnecessarycosts.

Part2 - Amendmentsof theAdministrativeDecisions(JudiciatReview)Act

1977

Item 15 - Schedule1

35. Item 15 correctsmistakesin letteringtheparagraphsin Schedule1 of the

Act.
Part3 - Amendmentsof the BankruptcyAct1966

item 16 - After section30

36. Item 16 insertsnewsection30Awhichdealswith family law property
proceedingsandbankruptcyproceedingswhichaffect thesameproperty.
Subsection30A(l) gives theFederalCourt thepowerto makeanyorders,
declarationsor grantanyremediesthatareavailablein family law
propertyproceedingsunderPartVIII of theFamily Law Act.

37, New subsection30A(2) providesthatapersonwhois entitledto makean
applicationunderPartVIII of theFamily Law Act mayapplyto the
FederalCourt for it to exerciseits powersundersubsection3cJA(1).
However,theCourtcanalsoexercisethepowerson its ownmotion. An
applicationmaybemadewheretherearebankruptcyproceedingsbefore
the FederalCourt thatcould impactuponanycurrentor futureproperty
proceedingsundertheFamily Law Act. Thiswouldoccurwherethe
respondentin propertyproceedingsis, or could be, thebankruptor
judgmentdebtor. Theright to appearin thebankruptcyproceedingswill
allow a spouse,or formerspouse,to obtainpropertyorderseitherbefore
the makingof a sequestrationorder,or beforeanyconsequent
distributionof thebankruptspouse’spropertyby thetrusteein
bankruptcy.

Item 17 - After section35A

38. Item 17 insertsnewsection353. Newsubsection353(1) includesthe
Family Courtof WesternAustraliain thedefinitionof “Family Court”.
TheFamily Courtof WesternAustraliais aCommonwealth-fundedState
Courtwhichexercisesthejurisdiction of theFamily Courtof Australiain
WesternAustralia.

39. Newsubsection355(2)providesthemechanismforthe transferof
pendingapplicationsfrom theFederalCourt to theFamily Court. Where
theexistenceof family lawproceedingshasbeendrawnto theCourt’s
attentionundernewsection30A, or by someothermeans,it maybethat
bothapplicationsshouldbe dealtwith in theFamilyCourt ratherthan
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the FederalCourt. Sucha transfermaybe of theFederalCourt’s own
motion,or on theapplicationof eitherparty. This is designedto ensure
thatwhenbankruptcyandfamily law mattersinteract,themost
appropriateCourt hearsbothapplications.

40. New subsection35B(3) providesthebasisfor theFamily Court’s
jurisdictionto hearabankruptcyapplicationwhichhasbeentransferred
to it by theFederalCourt. It alsogivesthe Family Court thejurisdiction
in anyassociatedmatters,andthosemattersin which theFederalCourt
would havehadjurisdiction in theoriginalbankruptcyproceedings.This
additionalFederalCourtjurisdictiondoesnotextendto anyassociated
jurisdictionwhich theFederalCourtmayhavehadundersection32(l) of
theFederalCourtofAustraliaAct 1976 (which is the FederalCourt’s own
jurisdictionin associatedmatters).

41. Subsection35B(3)alsoprovidesthe Family Court with thepower to make
ordersandgrantremedieswhich could havebeenmadeor grantedby
theFederalCourt in thebankruptcyproceedings.If theFamily Court
doesmakesuchorders,theymaybeenforcedin thesameway asFederal
Courtorders. However,appealsfrom a decisionof theFamily Court in a
transferredmatterwill not lie to the FederalCourtaswithothertypesof
cross-vestedjurisdiction. Rather,theappealprovisionsof theFamily
Law Act will apply.

42. Newsubsection35B(4) ensuresthat, whereanydifficulty arisesin the
processof makingorderswhich theFederalCourtcould havemade,the
Family Courthastheancillarypowerto makedirectionsandother
appropriateordersnecessaryto resolvetheproblem.

43. New subsection35B(5) prohibitsan appealfrom thedecisionof the
FederalCourt to transferamatterto the Family Court.

Item 18 - After subsection116(2)

44. Item 18 insertsnew subsections11 6(2AA) and1 16(2AB). New
subsection116(2AA)preventsa person’sinterestin propertyunderan
orderor declarationof the FamilyCourtbeingsubsumedinto theestate
of abankrupt. Byprovidingthat thepropertywhichwasthe subjectof
theorderis exemptfrom theoperationof subsection116(1), it removesit
from thepropertywhichis divisibleamongstall creditorsof the
bankrupt.Thisexemptionappliesto a propertydeclarationunder
section78 or apropertyorderundersection79 of the Family Law Act
whichis madebeforethedistributionof divisiblepropertyamongst
creditors. The requirementthattheassetsin theestatehavenot been
distributedwill alsoensurethatthebankrupt’screditorsarenot unfairly
disadvantaged.
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45. New subsectionl16(2AB) allows thetrusteeto obtainacopyanyorders
or declarationmadein relatedpropertyproceedings.Thisprovisionwilt
ensurethattrusteesin bankruptcyhaveaccessto crucialinformation
regardingtheextentof thepropertywhichmayform the divisible
propertyof abankrupt.

Fart 4- Amendments of theFamily LawAct1975

Item 19 - After section79A

46. Item 19 insertsnewsection79B. Newsubsection79B(l) providesthe
mechanismfor thetransferof pendingPartVIII applicationsfrom the
Family Court to theFederalCourt. Thiscould follow the interventionof
a creditorof oneof thepartiesin thepropertyproceedings,or after oneof
thepartiesinstigates,or theCourt isotherwisemadeawareof, a
bankruptcyapplicationin theFederalCourt. In suchcircumstancesit
mayappropriatethatboth thefamily law propertyproceedingsandthe
bankruptcyapplicationshouldbedealtwith by theFederalCourtrather
thantheFamily Court. Suchatransfermaybeof theCourt’sownmotion
or on theapplicationof eitherparty. This will ensurefurther thatwhen
bankruptcyandfamily lawmattersinteract,themostappropriateCourt
hearsbothapplications.

47. New subsection79B(2) providesthebasisfor theFederalCourt’s
jurisdictionto hearthefamily lawpropertyproceedingswhich maybe
transferredto it by theFamily Court. It alsogivesthe FederalCourt the
jurisdictioninanyassociatedmatters,andalsothosemattersin which the
Family Courtwould havehadjurisdictionin theoriginal proceedings.

48. It alsoprovidesthe FederalCourt with thepowerto makeordersand
grantremedieswhichcould havebeenmadeor grantedby theFamily
Court in thePartVIII propertymatter. If theFederalCourtdoesmake
suchorderstheymaybe enforcedin thesameway asFamily Court
orders. However,appealsfrom adecisionof the FederalCourt in a
transferredmatterwill not lie to the Family Courtaswith othertypesof
cross-vestedjurisdiction. Rather,theappealprovisionsof theFederal
Courtof AustraliaActwill apply.

49. Newsubsection79B(3) ensuresthat, whereanydifficulty arisesin the
processof makingorderstheFamily Courtcould havemade,theFederal
Courthastheancillarypowerto makedirectionsandotherappropriate
ordersnecessaryto resolvetheproblem.

50. Newsubsection79B(4) prohibitsanappealfrom thedecision of the
Family Court to transfera matterto theFederalCourt.
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Item 20 - Subsection94(3)

51. Item 20 ensures that the appeal provisions of the Family Law Act do
apply to proceedingstransferredundernewsection79B.

Part5 - Amendmentsof the FederalCourtofAustraliaAct1976

Item 21 - Subsection32W(5)

52. Section32Wdealswith registrationof NewZealandjudgmentsin the
FederalCourt. Item 21 providesthatsubsection32W(5) mustbe read
subjectto subsection32W(6).

Item 22- Paragraph32W(5)(b)

53. Item 22 omitsexistingparagraph32W(5)(b)andsubstitutesnew
paragraph32W(5)(b). Newparagraph32W(5)(b)providesthatthe
exchangerateis theexchangerateprevailingon thesecondbusinessday
beforethedayon whichtheapplicationfor registrationof thejudgment
is made.This is necessaryto enablethejudgmentcreditortime to obtain
thenecessaryevidencefrom authorisedforeignexchangedealers.

Item 23 - After subsection32W(5)

54. Item 23 insertsnewsubsections32W(5A) and32W(5B)whichare
modelledon subsections41 (2B) and41(2C) of theBankruptcyAct1966.
Newsubsection32W(5A)providesthat for the purposesof paragraph
32W(5)(b) the ‘equivalentamountin Australiancurrency’shouldbe the
averageof theratesat whichAustraliandollarsmighthavebeenbought
in NewZealanddollarsat11am,or anothertimeif prescribed,on the
conversionday,from 3 authorisedforeignexchangedealersselectedby
thejudgmentcreditor. By virtueof section37 of theActs Interpretation
Act 1901,11amwould beinterpretedasbeing11amin whicheverStateor
partof theCommonwealththeprovisionis beinginterpreted.

55. New subsection32W(5B)providesthatabusinessdayin paragraph
32W(5)(b) is a dayon which foreignexchangedealersselectedby the
judgmentcreditorpublishratesatwhichAustraliandollarsmaybe
boughtin NewZealandcurrency.

Item 24 - Subsection32W(7)

56. Subsection32W(7) providesthattheamountpayableunderaregistered
judgmentshouldincludedcostsof andincidentalto registration.Item 24
providesthatthe costsincidentalto registrationincludethe costof
obtainingevidencefrom foreignexchangedealers.
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Item 25 - Section32W

57. Item 25 inserts a new subsection 32W(8) which will provide a definition
of ‘authorisedforeignexchangedealer’.

Part6 - Amendmentof the FederalProceedings(Costs)Act1981

Item 26-Schedule

58. The LawandJusticeLegislationAmendmentAct(No. 1) 1995 insertsa feefor
theAdministrativeAppealsTribunal intotheSchedulein the Act, but
doesnot amendtheheadingto reflect this. Item 21 correctsthis drafting
error.

Part7 - Amendmentsof theForeignJudgmentsAct1991

Item 27-Subsection6(11)

59. Section6 of theAct dealswith applicationsfor, andtheeffectof,
registrationsof foreignjudgments.Item 27 providesthatsubsection6(11)
mustbe readsubjectto subsection6(12).

I tern28 - Paragraph6(1l)(b)

60. Item 28 providesthat theexchangerateis theexchangerateprevailingon
thesecondbusinessdaybeforethe dayon whichtheapplicationfor
registrationof thejudgmentis made.This is necessaryto enablethe
judgmentcreditortimeto obtainthenecessaryevidencefrom authorised
foreignexchangedealers.

Item 29 - After subsection6(11)

61, Item 29 insertsnewsubsections6(11A) and6(1IB) whicharemodelledon
subsections41(2B) and41 (2C) of the BankruptcyAct1966. New
subsection6(11A) providesthat for thepurposesof paragraph6(11)(b)
the ‘equivalentamountin Australiancurrency’shouldbetheaverageof
theratesatwhich Australiandollarsmighthavebeenboughtin the
foreigncurrencyin which thejudgmentisexpressedat11amin the
morning,or anothertimeif prescribed,on the conversionday,from 3
authorisedforeignexchangedealersselectedby thejudgmentcreditor.
By virtueof section37 of the ActsInterpretationAct1901,11amwould be
interpreted as being 11amin whichever State or part of the
Commonwealththeprovisionis beinginterpreted.

62. Newsubsection6(I1B) providesthata businessdayin paragraph6(1l)(b)
is a dayon which foreignexchangedealersselectedby the judgment
creditorpublishratesatwhichAustraliandollarsmaybeboughtin the
foreigncurrencyin which thejudgmentis expressed.
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Item 30 - Paragraph6(15)(a)

63. Section6(15) providesthat theamountpayableunderaregistered
judgmentshouldincludecostsof andincidental to registration.Item 30
providesthat thecostsincidentalto registrationincludethecostof
obtainingevidencefrom foreignexchangedealers.

Item 31 - Section6

64. Item 31 insertsanewsubsection6(16) whichwill provideadefinitionof
‘authorisedforeignexchangedealer’.

Part8- Amendmentsof theFreedomofInfonnationAct1982

Item 32 -‘ Schedule2 (Division 1 of PartII)

65. Item 32 amendsDivision 1 of PartII of Schedule2 to includethe
IndigenousLandCorporationin relationtodocumentsin respectof its
commercialactivities.

66. The purposeof theamendmentis to removethe commercialactivitiesof
theIndigenousLandCorporationfrom theoperationsof boththeFreedom
ofInformationAct 1982(P01Act) andcertainaspectsof thePrivacyAct
7988. Subsection7(2) of the P01Act providesthatpersons,bodiesand
departmentsspecifiedin PartII of Schedule2 areexemptfrom the
operationof theAct in relationto thedocumentsreferredto in that
Schedulein relationto them.

67. Paragraph7(1)(a), in conjunctionwith subsection7(2), of thePrivacyAct
1988 providesthat,in relationto theactsor practicesof a bodyor agency
in Division I of PartII of Schedule2 of the FOl Act, thatbodyor agency
is not subjectto theInformationPrivacyPrinciplescontainedin section14
of thePrivacyAct 1988,noris it subjectto theperformanceof thePrivacy
Commissioner’sfunctions(in relationto interferenceswith privacy)
undersection27 of thatAct. The effectof thisamendmentis thatthe
IndigenousLandCorporationwill notbesubjectto theseaspectsof the
Privacy Act1988. However,it will still haveto complywith theTax File
NumberGuidelinesto theextentthatit receivesanddealswith Tax File
Numberinformation. Thisamendmentwill not affectthecredit
reportingregimein PartlILA of thePrivacyAct1988.

Item 33 - Schedule2 (Division2 of PartII)

68. Item 33 amendsDivision2 of PartII of Schedule2 to includethe
Departmentof AdministrativeServicesin relationtodocumentsin
respectof its commercialactivities. Inclusionin Division2 of PartII of
Schedule2 of theP01Act doesnot affectthe operationof thePrivacyAct
1988.
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69. The purposeof theamendmentis to removethecommercialactivitiesof
theDepartmentof AdministrativeServicesfrom theoperationsof the
FreedomofInformationAct1982 (FOI Act). Subsection7(2) of the FOl Act
providesthatpersons,bodiesandDepartmentsspecifiedin PartII of
Schedule2areexemptfrom the operationof theAct in relationto the
documentsreferredto in thatSchedulein relationto them.

Part9 - Amendmentof theJudges’PensionsAct1968

Item 34 - Subsection5(1)

70. Underexistingsubsection5(l) of theAct ajudgeis takennot to have
retiredso longashecontinuesto holdanyoffice asaJudgeorany
judicial office in relationto aTerritory.

71. Item 34 omits existingsubsection5(1) andinsertsnewsubsection5(1).
Newsubsection5(1) will providethatajudgeis not takento haveretired
so longashe orshecontinuesto holdanyofficeasaJudgeor holdsany
judicial office in relationto aTerritorythat is remuneratedotherwisethan
on apart-timebasis.

Part10 - Amendmentsof theJurisdictionof Courts(Cross-vesting)Act 1987

Items35-38-Subsection3(1) andparagraphs4(1)(c)and 4(1)(d)

72. The purposeof theseamendmentsis to providethat theActwill apply to
theAustralianCapitalTerritory on thesamebasisas it appliesto the
StatesandtheNorthernTerritory. TheAustralianCapitalTerritory has
alreadyenactedits owncross-vestinglegislationwhich will commenceat
thesametimeas theseamendments.

73. Items35 to 38 insertreferencesto theAustralianCapitalTerritory

whereverreferencesto the NorthernTerritory occurin theAct.

Part11 - Amendmentsof the PrivacyAct1988

Item 39 - Subsection6(1)

74. Subsection6(1) of theAct providesfor theinterpretationof anumberof

expressionsusedgenerallythroughouttheAct.

75. Item 39 insertsin subsection6(1)adefinitionof theterm “guarantee”,
whichis definedto includean indemnitygivenagainstthedefaultof a
personin makingpaymentsundera loan.

16



Item 40 - Subparagraph1IB(l)(c)(ii)

76. Item 40 makesaminor technicalamendmentto subparagraph
IIB(1 )(c)(ii).

Item 41 - Subsection11B(1)

77. Subsection11B(1) of theActsetsout the personsor bodiesthatarecredit
providersfor the purposesof theAct. Item 41 insertsanew paragraph
1IB(I)(d).

78. Paragraph11B(1)(d)providesthatan agency(definedin subsection6(1))
is a credit providerif:

(i) it carrieson abusinessor undertakingthatinvolvesit makingloans;
and

(ii) it is determinedby the PrivacyCommissionerto be acreditprovider
for the purposesof theAct.

79. It is intendedthatthis provisionwill applyonly in relationto agencies

thatprovidecredit on a commercialbasis.

Item 42- After subsection 11B(1)

80, Item 42 insertsin section11B anewsubsectionCiA). SubsectionllB(1A)
provides that in relation to the credit provider activities of an agency that
is determinedto beacredit providerunderparagraphI1BU)(d), PartlilA
of the Act haseffectdespiteanythingin PartIII of theAct or in the
FreedomofInformationAct1982. Thisamendmentis to ensurethatthe
regime in Part lIlA of the Act1 which is specifically tailored to credit
reporting,overridesthebroaderuseanddisclosureprovisionscontained
in theInformationPrivacyPrinciplesin PartIII, and in theFreedomof
Information Act 1982.

Item 43 -Subsection IIB(3)

81. Item 43 makesa consequentialamendmentto subsection11B(3) to ensure
thata determinationunderthe newparagraphilBU)(d) mustbe made
by noticein writing publishedin the Gazette.In addition,the effectof
subsection116(4) is thatsucha noticeis a disallowableinstrumentfor the
purposesof section46A of theActsInterpretationAct 1901.

Item 44 - After paragraph18F(1)(b)

82. Section1 SE dealswith thepermittedcontentsof anindividual’scredit
informationfile. Item44 insertsin subsectionI8F(1)anew paragraph
(ba) to permitcredit reportingagencies,in certaincircumstances,to
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recordon aguarantor’scredit informationfile detailsof anoverdue
paymentundertheguarantee.

83. Paragraph 18E(l)(ba) allows this information to be listed on the file only
if theinformationis a recordof anoverduepaymentby theindividualas
guarantorunderaguaranteegivenagainstdefaultby apersonin
repayingall or anyof an amountof credit obtainedby thatpersonfroma
creditprovider,andthefollowing conditionsareall satisfiedin relation
to theoverduepayment:

(1) the creditprovideris not preventedunderanylaw of the
Commonwealth,aStateor aTerritoryfrom bringingproceedings
againsttheguarantorto recovertheamountof theoverdue
payment;

(ii) thecredit providerhasgiven theguarantornoticeof theborrower’s
defaultthatgaveriseto theobligationof the guarantorto makethe
payment;

(iii) 60 dayshaveelapsedsincethedayon which thenoticewasgiven;
and

(iv) thecreditproviderhas,in addition to thegiving of thenotice,taken
steps to recover the amount of the overdue payment from the
guarantor.

Item 45 - Subsection18E(7)

84. Item 45 makesaconsequentialamendmentto subsectioni&E(7) to ensure
thatacredit reportingagencyis permittedto openacredit information
file in respectof aguarantorwhenit hasinformationthat isa recordof an
overduepaymentunderthe guarantee.

Item 46 - SubsectionISF(1)

85. Section18F setsout thetimeperiodswithin whicha credit reporting
agencymustremovepersonalinformationfrom an individual’scredit
informationfile.

86. Item 46 makesaconsequentialamendmentto subsectionISF(1) to pick
up newparagraphl8E(l)(ba). Thiswill ensurethat creditreporting
agenciesdeletefrom individuals’ credit informationfilesanyinformation
thatis arecordof an overduepaymentunderaguaranteewithin 1 month
of theendof themaximumpermissibleperiod for thekeepingof
informationof thatkind. Newsubsection18F(2A)prescribesthe relevant
periods.
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Item 47 - After subsectionISF(2A)

87. Item 47 insertsin section1SFanewsubsection(2A). Subsection‘l8F(2A)
prescribesthemaximumpermissibleperiodsfor thekeepingof
informationthat is a recordof an overduepaymentunderaguarantee.It
providesthatthemaximumpermissibleperiodsare:

Ci) wherethe creditreportingagencywasinformedof theoverdue
paymentbefore25 February1992 (thedateof commencementof Part
lilA of theAct) - 5 yearsfrom thatdate;or

(ii) wherethe creditreportingagencywasinformedof theoverdue
paymenton or after thedateof commencementof subsection
18F(2A) - 5 yearsfrom thedateon whichtheagencywas informed
of thatoverduepayment.

Item 48 - After subsection44(2)

88. Item 48 insertsin section44 anewsubsection(2A). Subsection44(2A)
will clarify theCommissioner’spowersin relationto the copyingand
retentionof documentsproducedto him or herundersection44 of the
Act.

89. Subsection44(2A) providesthatwheredocumentsareproducedto the
Commissionerin accordancewith a requirementundersubsection44(1),
theCommissioner:

Ci) hasthe powerto takepossessionof, andmakecopiesof, or take
extractsfrom, thedocuments;

(ii) hasthe powerto retainpossessionof the documentsfor anyperiod
that is necessaryfor thepurposesof the investigationto which the
documentsrelate;and

(iii) duringtheperiod referredto in (ii) - mustpermitapersonwho
would be entitled to inspectanyof thedocumentsif theywerenot in
the Commissioner’spossessionto inspect,at all reasonabletimes,
anyof thosedocumentsthat the personwouldbe entitledto inspect.

Part12 - Amendmentsof the ServiceandExecutionof ProcessAct1992

Item 49 - Subsection3(1) (definition of “magistrate”)

90. Item 49 amendsthe definitionof magistrateto includea person
appointedasa bail justiceundersection120 of theMagistratesCourtAct
1989of Victoria ora personwhois abailjusticebecauseof holdinga
prescribedoffice within themeaningof section121 of thatAct. This will
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enablesomepersonsarrestedin Victoria underan interstatewarrantto be

broughtbeforeamagistratemorequickly.

Item 50 - Subsection3(1) (definitionof “warrant”)

91. Item 50 amendsthedefinitionof ‘warrant’ to includewarrantsissued
undertheServiceandExecutionof ProcessAct itself. This correctsa
draftingoversightin theAct.

item51 - Subsection8(4)

92. Section8 of theAct dealswith theeffect of theAct on courtor tribunal
decisionsandtheoperationof otherlaws. item51 omits existing
subsection8(4) andreplacesit with newsubsection8(4).

93. Existingsubsection8(4) providesthat theActoperatesto the exclusionof
alaw of aState(includingaTerritory) with respectto the serviceor
executionin anotherStateof process,includingjudgments,of the first-
mentionedStateto whichtheAct applies.

94. Newsubsection8(4) in effect re-enactsexistingsubsection8(4) but also
providesthat theAct operatesto theexclusionof alaw of arelevantState
with respectto theserviceor executionin thatStateof process(including
judgments)of anotherState.This amendmentcorrectsadrafting
omissionin theAct.

Item 52 - Subsection17(1)

95. Item 52 omitsexistingsubsection17(1) andreplacesit with new
subsection17(1). Newsubsection17(l) provides,in effect,thata
defendantservedinterstatewith initiating processin acivil proceeding
hasthelongerof 21 days,or theperiodwhich wouldhavebeenallowed
hadtheprocessbeenservedin theStateof issue,in which to enteran
appearance.

Item 53 - Subsection84(1)

96. Item 53 amendssubsection84(1) to requirethatwhereapersonwhohas
beenapprehendedunderaninterstatewarrantisbroughtbeforea
magistrate,the magistratemustfind out whetherhe or sheis aperson
underrestraintand,if so,underthelawof whichStateor Statesthe
personis underrestraint.

97. A ‘personunderrestraint’is definedin subsection3(l) of the Act to
includeapersonwhois on bail, paroleor probation,or who hasbeen
conditionally released,or is servingaperiod of homedetentionor
periodicdetentionor whois subjectto aform of communityservice
order.
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98. This amendment is ancillary to the insertion of section 84(1A).

Item 54 - After subsection84(1)

99. Item 54 insertsanewsubsection84(IA). Theeffectof theamendmentis
thatwhereamagistrateis satisfiedthatapersonarrestedunderan
interstatewarrantis underrestraintonly in theStatein which the warrant
was issuedsubsections84(2)-(10)do notapplyin relationto theperson.
Thosesubsectionsprotecttheinterestsof aStateor Statesunderwhose
lawapersonis underrestraintwhenthatpersonisarrestedunderan
interstatewarrant. That protectionis not neededwheretheStateseeking
returnof thepersonunderthewarrantis theonly Stateunderwhoselaw
he orsheis underrestraint.

Item 55 - After section 86

100. Item 55 inserts new section 86A. Newsection 86A provides that where a
magistrate makes an order under section83 with respectto apersonwho
has been apprehended under an interstate warrant, acourtmaynot
entertaina challengeto theorder,otherwisereviewtheorderor makean
orderaffecting thecarryingout of the orderexcepton anapplicationto
the SupremeCourtof theStatein which theorderwasmadeunder
section86 andby theexerciseof thepowersconferredon thatCourt
under thatsection.The newsectionis intendedto preventthepurported
useof commonlawpowersto frustratetheintentionof theActasshown
in section83.

Item 56 - Application

501. Item 56 is atransitionalprovisionrelatingto theamendmentmadeby
Item 50 to thedefinitionof ‘warrant’. Theamendmentwill applyto every
warrantissuedbeforethis itemcommences,wherethepersonnamedin
thewarranthasnot beenapprehendedbeforethatcommencement,as
well as to everywarrantissuedafterthatcommencement.

Part13 - Amendmentof the SuperannuationAct1976

Item 57 - Section154

502. Item 57 insertsnew subsection154(8). This subsectionwill widenthe
pooiof AdministrativeAppealsTribunalmemberswho areeligible to
hearapplicationsfor reviewof decisionsmadeundertheSuperannuation
Act 1976.

103. Section154(7)currentlyrequiresthatat leastonememberof thetribunal
which hearssuchanapplicationbe aneligible employeeor pensioner
undertheSuperannuationAct1976. Newsubsection154(8)will alsoallow
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that criteria to be satisfied by a memberor pensioner of the scheme

established under the SuperannuationAct 1990.

Part14 - Amendmentsof theTaxationAdministrationAct 1953

Item 58 - Section 2

104. Item58 makesaconsequentialamendmentto theTaxation
Administration Act by introducing a definition of “Small Taxation Claims
Tribunal” whichis identicalto thedefinition in theAdministrative
Appeals Tribunal Act.

Items 59-62 - Sections 2 and 1470, Subsection147X(4) and
Subparagraphl4ZZ(a)(i)

105. Items59 - 62 makeconsequentialamendmentsto theTaxation
Administration Act which have the effect that references to the Small
TaxationClaimsTribunalareincludedwheretherearenowreferencesto
theAAT.

Item 63 - Section 14ZZE

106. Item 63 omits existing section 14ZZE and substitutes a new section
14ZZE. Newsection14ZZE reversesthecurrentpresumptionthat
taxationmattersbeforetheAAT will be heardin privateunIessthe
taxpayerelectsotherwise.An applicationto theTribunal,otherthanthe
SmallTaxationClaimsTribunal,will be heardin privateif the applicant
requests.However,wherethereis no requestthe presumptionwill be
that such matters are heard in public.

107. This amendment will also introduce a consistency between tax matters
and the existing presumption in all other matters thatAAT hearings are
public. In particular, applications in small taxation claims matters will
be heard in public unless an applicant can convince the Tribunal
otherwise. Theexistingsectionsdopermit theTribunalto makeorders
to ensureprivacyin appropriatecircumstances.In smalltaxationclaims
mattersresolvedby mediationratherthanby ahearingtheissueshould
notarise.

Items64- 67- Paragraphs14ZZH(a)and147ZK(a) andSubsections14 ZZTX1’
and14ZZL(2)

108. Items64 - 67 makeconsequentialamendmentsto theTaxation
AdministrationAct h that referencesto theSmallTaxationClaims
Tribunal are included where there are now references to the AAT.
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