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ta AN~IflSTICE LEGISLATION AMENDMENT BILL (No.3) 4992

AMENDMENTS TO BE MOVED ON BEHALFOFTilE GOVERNMENT

OUTLINE

The amendments to the Bill to be moved by the Government include the following
amendments of a policy natun~

provides a deferral for six months alter the commencement of the operation of
proposed section 27A of the Administrative Appeals Tribunal Act 1975 of that
section in respect of decisions of the Australian Securities Commission or its
delegates under the Corpurauons Law;

inserts, in respect of decisions under the Corporation Law by the Australian
Securities Commission to which section 27A should ~g apply, the pro~isionof a
regulation making power to exempt such decisions from the operation of the
section;

• for the purposes of the legal practice arrangements section 55E. is amended to
define an Australian Government Snlicitor lawyer; and

• inserts new subsection 55G in the Jstsliciary Act 1903 to ensure that ~ll lawyers in
the Attorney-General’s Department who carry out work of a legal professional
nature, and not just those lawyers performing work fur the clients of the
Australian Government Soltcitor have the rights and obligations of a legal
practitioner and may charge for legal services.

The other Government amendments axe consequential changes to the Judiciary Act 1903.

Eiimncial Impact

The amendment to the ~Iministrative Apoeals Trihunal Act 1975 has no financial impact.
The amendments to the Jmiiciary Act 1903 will not have any significant financial impact. By
facilitating the user pays system. the amendments will in fact lead to greater accountability
and better resource control within the Governnient.
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Comments

(a) Government Amendments to the Administrative Appeals Tribunal Act 1975

Proposed section 27A of the Administrative Aooeals ‘tribunal Act 1975 will require the
notification of a decision to thosc affected by the decision and notification of tlte right to have
the decision reviewed. The Govern mont amendment is to allow a period for further
consideration of the ramifications for the Ausu-alian Securities Commission of the
introduction of the new legislative requirement. The Commission is, on occasion, provided
with confidential information regarding takeovers and the proposed section 27A may require
disclosure of this infonnation earlier than it would otherwise have been required to do so. In
addition, the Commission has concerns that many of its decisions affect a great number of
minority shareholders and the Commission has said that compliance with the requirements
may carry a serious financial cost.

To avoid any possible market distortions, and any adverse consequences on tire operations of
the Commission, tire application of section 27A of the Administrative Anpeals Tribunal Act
1975, to decisions under the Corporations Law, is being deferred for six months to enable tire
Attorney-General’s Departnrent, in conjunction with the Australian Securities Commission
and the Adminisirati’.e Review Council to undertake a thorough examination of all decisions
of the Australian Securities Commission. This will enable an assessment of the extent to
which permanent exemption from the notification of decision and review rights requirements
nray be justified. After that time, the Australian Securities Commission will be required to
comply with those requirements unless the regulations provide that particular decisions
sirould be exempt.

(h) Government Amendments to the JudiciariAct 1903

The amendnrents to the Judiciary Act 1903 which Irave been already introduced seek to make
it clear that:

(a) the Australian Government Solicitor and lawyers in the Attorney-General’s
Department performing work for clients of the Australian Government Solicitor
(AGS lawyers) have the rights and privileges, and duties and obligations of a
barrister, solicitor, or banister and solicitor; and

(b) the Australian Government Solicitor may charge for legal ser’, ices.

The Government amendments to the Bill will further anrend the Judiciary Act 1903 so as to:

(a) confirm that all lawyers in the Attorney-General’s Departmerrt who can’y out work
of a legal professional nature have the rights and privileges, and duties and
obligations of a barrister, solicitor or barrister and solicitoi’; and

(b) confirm the entitlement of the Department to charge its clients (where appropriate)

for services provided hy those lawyers.

TIns has been achieved by further amending section 55E and inserting a new section 55G.

On 1 July 1992 all the lawyers who carry out work of a legal professional nature within the
Attorney-General’s Department were drawn together to fornm the Attorney-General’s Legal
Practice (the Legal Practice) to deliver legal senices urrder a user pays systenr.
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These amendments represent the final legal underpinning to fonnnalise the adniinistrative
arrangements which are already in place and to apply nationally practices which have existed
in many States and Territories for many years.

There are several areas in the Legal Practice in which lawyers carry out work of a legal
prolessional nature by giving legal advice and providing other legal services, hut in so doing
do not act in the name of the Australian Government Solicitor. These lawyers include, for
example:

• the Chief General Counsel who appears frequently in the High Court for the
Commonwealth;

• lawyers in the Office of General Counsel who advise clients on a range of legal
issues;

• lawyer-s working in the Office of lntcmatiunal Law who advise on the legal
aspects of treaties and have the conduct of cases on behalf of Australia in the
International Court of Justice:

• lawyers in the Civil Law Division who advise on administrative law, family law,
freedom of information, human riglnts, anti-discrimination law, privacy law and
enforcement of overseas judgeinents:

• lawyers in the Business Law Division who ads ise on commercial matter’s
including the Corporations Law. trade practices law and intellectual property and
international trade law; arid

• lawyers in the Criminal and Security Law Division who advise on crinninal law,
extradition law, mutual assistance hi crinninral matters and matters concerning law
enforcement and security agencies.

Lawyers admitted to practice in the States and Territories are eligible to work in the Legal
Practice. Just as their colleagues in private practice, they must satisfy a court as to their legal
education, their practical legal training and their good fame and character. Professional
bodies such as Law Societies may object to the admission of an applicant.

With the rights and privileges which are bestowed on lawyers mrpon admission come certain
duties amtd obligations. If after admission doubts arise as to the personal professional probity
of a lawyer (including an Attorney-General’s lawyem’), those rights and privileges can be
reviewed. Attorney-General’s lawyers always have been, and will continue nu be, subject to
the judicial control of the courts.

The Government amendments amid those already introduced will corifirni and make it clear that
the Australian Govemmnnent Solicitor and all the lawyers working in the Legal Practice may
practise as, and irave all the riglrts arnd privileges and duties and obligations of, a barrister,
solicitor or barrister and solicitor in each State or Territory. This approach is consistent with
the approach in sections IS and loof the Director of Public Prosecutions Act 1983.

Although the Legal Practice has mamiy characteristics of a private legal practice, it dues differ
in some respects. Of ntost relevance to these amendments is the public sector, national nature
of the Practice. It is important for the Commonwealth to conduct its legal matters in a uniform
way across Australia. It must be able to send its lawyers to all courts without having to be
conceited with local practices which are more to do with status than with professional duties
and obligations.

Another difference is that, unlike private practitioners, Attorney-General’s lawyers are
already subject to the Commonwealth’s regulatory regimes narmnely:

• the Parliament Parliamentary Committees, representations from Members of
Parliament, Parliamentary Questions and annual reports to Parliament;
the requirements for review of administrative action through the Federal Court,
tire Ombudsman arid the Administrative Appeals Tribunal;
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the requirements of the dct 1901 and tIre Fimmance Directions made under
that Act;
the disciplinary procedures under the Public Sgryicthct 1922; and
the sanctiotrs of the Crimes Act 1914.

Therefore, an instance of professional impropriety may result in an Attorney-General’s
lawyer facing both the sanctions of the court and time disciplinary procedures under the Public
Service Act

In the private sector, Law Societies exercise financial regulatory control to protect the public
from defalcation by solicitors. One reason why Law Societies have been given these powers
is to allow them to step in where a member of the public may lack the confidence, tinte or
money required to take action. In the public sector, this form of control already exists. The
Australian Audit Office examines the accounts of the Legal Practice as part of its audit of the
Attorney-General’s Department. ‘fhe results are reported to Parliament.

The amendments to section 55E and the new section 55G are designed to ensure that the
rights and privileges and duties and ebligatiomms given to Departmental lawyers apply when
they are acting in the course of their legal professional duties for the Legal Practice and do
not apply to them in any private capacity.
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NOTES ONjWENDMFNTS B1BEJyIL)VED ON BEHAIJ OF fl-YE GOVERNMENT
TflTtlP lAW ANt) IUSTICII LEGISLATION AMENDMENT BILL (N03) 1992 -

Amendment 1

The amendment will add two new paragraphs to proposed sub-section 27A (2).

2. Newparagraph 27A(2) (d) will defer the effect of sub-section 27A(I) (requirement to
notify persons affected that a decision has been made and the right to have the decision
reviewed) for a period of six months in relation to decisions made by the Australian
Securities Commission or its delegates under the Corporations Law,

3. New paragraph 27A (2) (e) will exempt any decision umtder the Corporations Law of the
Australian Securities Commission or its delegates, made later than six months after the
commencement of the section, from the requiremnent.s of sub-section 27A(l) where a
regulation has been made declaring that the sub-section does not apply to the particular
decision.

Amendments 2 and 3

4 Subsections SSE (IOA), (lOB), (ICC) and (JOD) in the introduced Bill are amended so as
to now refer to an AGS lawyer, defined in the new subsection 5SF (1011).

Amue~ment4

5. Subsection 55E (lOD) is reworded to make it nmore accurately mirror existing subsection
5SF (9) so that all AGS lawyers are subject to similar duties and obligations to which they
would be subject if they were private practitioners.

Amendment S

6. This amendment inserts new subsection 55E (I OF) to define an AGS lawyer. An AGS
lawyer is a lawyer who ordinarily perfonnns work for the clients of the Australian
Government Solicitor under the supervision or control of a person who is autlnorised under
subsectiomt 5SF (4) to act in the name of the Australian Government Solicitor.

7. This amendment inserts new section SSG to make provision for Attorney-General’s
lawyers who are nut AGS lawyers.

8. Attorney-General’s Lawyer is defined in proposed subsection SSG (l)and tncludes the
Chief General Counsel and others mentioned earlier.

9. Undersubsection SSG(2), Attorney-General’s lawyers carrying out work ofa legal
professional nature within the Department are:

• entitled to practise as a banister, solicitor, or barrister and solicitor, in any court,
or in any State or Territory;

• entitled to all the rights and privileges of a barrister, solicitor or barrister and
solicitor; and

• subject to equivalent duties and obligations to AGS lawyers.

10. Under subsection SSG (4), the Commonwealth may charge for services rendered by an
Attorney-General’s lawyer and recover tlnose costs.
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