
AflT:~ r:~.r’-~!& H:DDERw;cKs
L42~A;1y

1992

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

SENATE

LAW AND JUSTICE LEGISLATION AMENDMENT BILL (NO.4)
1992

EXPLANATORY MEMORANDUM

(Circulatedby theauthority of the Attorney-General,
the HonourableMichaelfluffy, M.P.)

THIS MEMORANDUM TAKES ACCOUNT OF AMENDMENTS MADE BY
THE HOUSE OF REPRESENTATIVESTO THE BILL AS INTRODUCED

56256 Cal. No. 92 5424 8 HIl ~
9 780L44 409421



TABLE OF CONTENTS

Page

GeneralOutline 3

Financial Impact Statement 5

NotesonClauses 6

Cause 1 - ShortTitle 6

Cause2- Commencement 6

CauseS-Amendmentsof Acts 6

SCHEDULE

BankruptcyAct 1966 7

Complaints(Australian FederalPolice) Act1981 9

Family LawAct 1975 9

FederalCourtofAustralia Act 1976 11

FreedomofInfonnationAct 1982 11

Judges(LongLeavePayments)Mt 1979 13

Judges’PensionsMt 1968 13

PrivacyAct1988 14

2



LAW AND LUSTICE LEGISLATION AMENDMENT BIT.!. (MO 4)1997

GENERALOUTLINE

ThisBill makesamendmentsof aminorpolicy natureto legislationwithin the
Attorney-General’sportfolio, makesminoramendmentsto arelatedAct, and
alsomakessomeminor technicalamendmentsto legislation.

TheBill will

(i) amendthe BankruptcyAct 1966to

• requireregisteredtrusteesto notify the Official Receiverof the
trustee’sopinion whethera bankruptcy is eligible for early
dischargefrom bankruptcy

• alter referencesto provisionsrepealedby the Bankruptcy
AmendmentAct 1991,to conformwith newprovisionsinserted
by thatAct

(ii) amendtheComplaints(Australian FederalPolice) Act1981 to

• alterreferencesto theAct, theFreedomofInformationAct1982
andthe OmbudsmanAct 1976to conformwith amendments
previouslymadeto theFreedomofInformationAct1982

(iii) amendtheFamily LawAct1975to

• providethedayonwhich aresignationin writing to the
Governor-Generalis to takeeffect

• ensurethe continuityof appointmentof Judgeswhoare
reappointedto age70

• requireaRegistrarto takeanoathor affirmationof office
beforetheChiefJusticeor aJudgeof the FamilyCourtof
AustraliabeforecommencingdutyasaRegistrar

(iv) amendtheFederalCourtofAustraliaAct 1976to

• requirea Registrarto takean oathor affirmationof office
beforetheChiefJusticeor aJudgeof theFederalCourtof
AustraliabeforecommencingdutyasaRegistrar
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makeit clearthat,exceptin specialcircumstances,costscannot
be awardedagainstapersonrepresentedin arepresentative
proceedingunderPartWA of the Actor in aproceedingof a
representativecharacterauthorisedby anotherAct

(v) amendthe FreedomofInformationAct1982to

• continuetheexemptionfor documentsof the National
CompaniesandSecuritiesCommissionaftertheabolitionof
theCommission

• removetherequirementthattheAdministrativeAppeals
Tribunalfirst receivearequestfrom theappellantbefore
exercisingits discretiontoextendahearingto areviewof the
decisionactuallymadewherethedecisionhasbeendelayed

• altertheprovisionssettingout thepowersof the
AdministrativeAppealsTribunalto reviewdecisionsandthose
requiringtheTribunalto hold all or partof certainproceedings
in privateto reflectamendmentsmadeto theAct in 1991

(vi) amendtheJudges(LongLeavePayments)Act 1979to preservejudges’
long leavepaymententitlementsuponresignationor retirementand
reappointmentin circumstancessuchasthoseundertheamended
provisionsof theFamily LawAct 1975

(vii) amendtheJudges’PensionsAct 1968to preservejudges’pension
entitlementsuponresignationor retirementandreappointmentin
circumstancessuchasthoseundertheamendedprovisionsof the
FamilyLawAct1975

(viii) amendthePrivacyAct1988to

• ensurefinancialarrangementsknownassecuritisation
arrangementsmayoperatein conformitywith the PrivacyAct

• permitmortgageinsurersto obtaincredit relatedinformation
aboutguarantorsin orderto assesstherisk of insuringaloan

• clarify thata creditreport relatingto anindividual provided
for thepurposeof assessinganapplicationfor commercial
credit maybe usedwheretheapplicantfor commercialcredit is
a corporationor anotherindividual

• permitcreditproviderstousecredit reportsfor thepurposeof
thecollectionof overduepaymentsrelatingto commercial
credit
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permitpersonswho arepermittedto useanotherperson’s
account to haveaccessto someinformationconcerningthe
statusof thataccount

permitcreditprovidersto provideinformationabout
borrowersto guarantorswith theconsentof theborrower

• permitcreditprovidersto disclosetocollectionagencies(debt
collectors)somepubliclyavailableinformation(court orders
andbankruptcyinformation)

• permit first andsecondmortgageesto exchangeinformation
wheretheborroweris 60 daysoverduein makingpayments
underoneatleastof themortgages

• removesomeunintendedrestrictionson theuseof certain
typesof credit information

• makesomeconsequentialamendmentsto permitrecordsof
disclosuresmadeundertheamendedprovisionsto be recorded
on creditinformationfiles.

FINANCIAL IMPACT STATEMENT

The proposedamendmentswill not haveanysignificantfinancial
impact. The amendmentsto thePrivacyAct1988 will havelimited
impacton Governmentexpenditure.Anyadditionalexpenditure
incurredby theHumanRightsandEqualOpportunityCommission
will be absorbedwithin theCommission’spresentbudget.Therewill
beminimumdirect costimpacton consumercredit reportingagencies
andcreditprovidersasthe industryis alreadyoperatingunderthe
PrivacyAct, andtheamendmentswill not significantlyrequire
industry to changetheway it operates.
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NOTESONCLAUSES

Clause1 - Shorttitle

1. Thisclauseprovidesfor theAct to be citedasthe LawandJustice
LegislationAmendmentBill (No. 4) 1992.

Clause2- Commencement

2. Thisclauseprovidesfor thecommencementof theAct. By subclause
2(1),wherenot otherwiseprovided,theActwill commenceon thedate
of Royal Assent.

3. Subclause2(2) providesthat theamendmentof section19 of the
BankruptcyAct 1966will commence28 daysfrom thedateof Royal
Assent.This isbecausetheamendmentwill imposeanobligationon
privateregisteredtrusteesto providedocumentaryinformationabout
theeligibility of bankruptsfor earlydischargeto theOfficial Receiver.

4. Subelause2(3) providesthatthe amendmentsto theFamily LawAct 1975
otherthanthatinsertingnewsection37C, theJudges(Long Leave
Payments)Act 1979 andtheJudges’PensionsAct 1968will be takento have
commencedon 1 November1991. Theseamendmentsareancillaryto the
amendmentsto theFamily Law Act madeby the Family Law Amendment
Act (No.2)1991. That Actextendedthemaximumretiring ageof Family
CourtJudgesfrom 65 to 7�)yearsof age. It is intendedthatnew
commissionswill be offeredto thoseJudgeswhosecurrenttermsof
office arestatedto endatage65. The retrospectiveprovisionensures
thattheamendmentsof theActs haseffect in relationto theappointment
of theHonourableJusticeIan McCall,whowasreappointedatage65 on
6 November1991.

Clause3- Amendmentsof Acts

5. Clause3 providesthattheActs specifiedin the Scheduleareto be

amendedas setout in theSchedule.
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SCHEDULE

BANKRUPTCYACT 1966

Dutiesof Trustees

The BankruptcyAmendmentAct 1991 introduceda new systemof early
dischargefrom bankruptcy wherebya bankrupt who meetsspecified
eligibility criteriais entitled to apply for earlydischarge6 monthsafterfiling
hisor her statementof affairsprovidedspecifieddisqualifyingcriteriado not
apply. As soonas practicableafter a personhasbecomeabankrupt,the
trusteemust senda notice to the creditors advisingthem of the trustee’s
opinionas to whetherthebankruptis eligible for, andnot disqualifiedfrom
earlydischarge,and inviting the creditorsto furnish anyinformation that
theyhaveaboutthebankrupt’seligibility within 6 months. Whena bankrupt
appliesfor earlydischarge,a copy of the applicationmustbe given to the
Official Receiver. Decisionsin relationto earlydischargearereviewableby
the Inspector-Generalin Bankruptcy and the Administrative Appeals
Tribunal.

Proposednew subsection19(ID) will facilitate the administrationof the
review processesin relationto earlydischargeby requiringa trusteeto also
notify the Official Receiver of his opinion as to whetherthe bankrupt is
eligible to apply for earlydischargefrom bankruptcy. This is to ensurethat
trusteespromptly advise creditorsabout whetherthe bankruptwill be
entitled to earlydischargeandto allow monitoringof the correctapplication
of theeligibility anddisqualificationcriteria.

Jurisdictionof theCourt

In additionto the earlydischargeregimementionedabove,the Bankruptcy
AmendmentAct1991 providedfor bankruptciesto beannulledby operationof
law wherethe bankrupt’sdebtshavebeenpaidin full or wherecreditors
acceptacompositionor schemeof arrangement,andfor the removalof the
ability of creditorsto seekleave of the Court to enteran objection to the
dischargeof a bankrupt. However, the Court’s discretion to annul a
bankruptcywheretheCourt is satisfiedthatthebankruptcyoughtnot to have
beenmadewasretained.

The amendmentsto section31 will require the Court to hearproceedings
relating to theannulmentof a bankruptcywhereit oughtnot to havebeen
made,andremovethe requirementto hearobjectionsin opencourt,asthe
courtno longerhasspecificjurisdictionto dealwith suchamatter.
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Dischargefrom, or Annulmentof Bankruptcy

The amendmentsto sections43, 55, 56 and 57 will make changes
consequentialto theenactmentof the BankruptcyAmendmentAct 1991 omitted
to bemadein thatAct. Whenapersonbecomesabankrupt,theyremainso
until theyare dischargedfrom bankruptcy,or thebankruptcyis annulled.
Before the commencementof the BankruptcyAmendmentAct 1991, a
bankruptcycould be annulledonly by orderof the Court,andaCourtcould
order theearlydischargeof a bankrupt. Now, abankruptcyis annulledby
operationof law where the bankrupt’s debtsare paid in full, where the
bankrupt’screditorsacceptacompositionor aschemeof arrangement,aswell
as by court order, and a bankrupt may obtain early discharge by
administrativeprocesswhereheor shemeetsthestatutoryeligibility criteria
provided specifieddisqualifyingcriteria do not apply. The amendmentsto
sections43, 55, 56 and 57 will substitutereferencesto the relevantnew
provisionsof the Act for thosereferencesto provisionsreplacedby the
BankruptcyAmendmentAct 1991.

AssessmentandCollectionof IncomeContributions

The BankruptcyAct 1966 provided for a court to order a bankrupt to make
contributionsfrom his or her incometo the estateunder section131. Section
131 wasreplacedbyanewDivision48 of PartVI providingfor administrative
assessmentand collection of income contributions by the Bankruptcy
AmendmentAct 1991. The amendmentsto section59 andsection116 will
repealthe referenceto ordersunder section131,which referencesare now
spentbecauseof therepealof thatsection.

Notice of Dischargefrom. or Annulmentof Bankruptcy

Section310of theBankruptcyAct1966providesthattheRegistrarin
Bankruptcymustpublishnotificationof the dateon whichapersonis
dischargedfrombankruptcy,or theperson’sbankruptcyis annulledin the
Gazette.The amendmentto section310will ensurethatthepublication
requirementextendsto situationswherethebankruptobtainsearlydischarge
underthenewadministrativedischargearrangementsandwherethe
bankruptcyis annulledby operationof law,becauseof thepaymentin full of
thebankrupt’sdebtsor theacceptanceby thecreditorsof acompositionor a
schemeof arrangement.The amendmentis consequentialto theenactmentof
theBankruptcyAmendmentAct1991. The Schedulewill alsorepealsubsection
310(3A)whichcontainstransitionalprovisionsrelatingto publicationof
noticesaboutdischargeandannulmentundertheformerBankruptcyAct1924
andin relationto personswhoweredischargedfrom bankruptcybefore1981.
The sectionis now spent.
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COMPLAINTS(AUSTRALIANFEDERALPOLICE)ACT1981

Complaintsto Ombudsman

TheSchedulewili makeamendmentsto subsection22(8)whichrequiresthat
complaintsto the Ombudsmanconcerningactiontakenby theAustralian
FederalPolicein relationto theFreedomofInformationAct 1982 shallbedealt
withundertheComplaints(AustralianFederalPolice)Act1981 andnot the
OmbudsmanAct1976.

Referencesin subsection22(8)of the Complaints(AustralianFederalPolice)Act
1981 to thethreeActs requireamendmentbecauseof 1991 amendmentsto the
FreedomofInformationAct1982whichrevisedtheprovisionsin thatAct in
relationto complaintsto theOmbudsman.Thisrevisionincludedthe
deletionof thereferenceto subsection6(3) of the OmbudsmanAct 1976in
section57 of theFreedomofInformationAct 7982 whichprovidesfor complaints
tobe madeto theOmbudsman.

Subsection22(8)of theComplaints(Australian FederalPolice)Act1987will be
amendedto substitutereferencesto thecurrentprovisionsof theFreedomof
InformationAct 7982 for thepreviousprovisionsandto deletereferencesto
subsection6(3) of the OmbudsmanAct 1976 andits equivalentsubsectionin
theComplaints(AustralianFederalPolice)Act 1981,subsection24(2A).

FAMILYLAWACT1975

Appointment,RemovalandRegistrationonJudges

TheSchedulewill addtwo new subsectionsto section22 of theAct. New
subsection22(3)will providethataJudgemayresignhisor heroffice by
writing to theGovernor-General.Newsubsection22(4)will providethatthe
resignationwill takeeffect on

• the dayonwhichthe resignationis receivedby theGovernor-

General;or

• a laterdayspedfiedin theresignation.

Theproposedamendmentsaresimilar to the formersubsection22(3)which
wasrepealedby theFamily LawAmendmentAct1977,whentheAct was
amendedto fix the maximumageof Judgesof the Family Courtat65 after the
Constitutionhadbeenamendedto includeprovisionfor notificationof
resignationof judicial office. The amendmentswill putbeyonddoubtthe
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methodof resigningajudicial commissionandthedateof effectof the

resignation.

Seniorityof Judges

TheSchedulewill addtwo newsubsectionsto section23. Newsubsection
23(10)will providethatwhereaperson’sappointmentasaJudgeterminates
andthe personis immediatelythereafterappointedto asimilarjudicial office,
thelater&ppointmentis deemedto havecommencedfrom thedateof
commencementof theearlierappointment.Newsubsection23(11)will
providethatsubsection23(10)applieswhethertheterminationof the
appointmentoccursdueto resignationor retirement.

Theseamendmentsareancillary to theamendmentsto the Actmadeby the
Family LawAmendmentAct(No.2)1991. ThatAct extendedthemaximum
retiring ageof Family CourtJudgesfrom 65 to 70 yearsof age. It is intended
thatnewcommissionswill beofferedto thoseJudgeswhosecurrenttermsof
office arestatedto endatage65. Theamendmentwill avoid anydoubtabout
thecontinuity of thetwo consecutivetermsof office, andpreservethe current
seniorityof Judgesof theCourt.

Resignationof JudicialRegistrars

The Schedulewill replacesection26Kof theAct. Newsubsection26K(1)will
providethat aJudicialRegistrarmayresignhis or herofficebywriting tothe
Governor-General.New subsection26K(2)will providethattheresignation
will takeeffect on

• the day on which the resignationis receivedby the Governor-

General; or

• a later day specifiedin theresignation.

Section26K is beingreplacedsothat theprovisionsrelatingto themethodof
resignationof Judicial Registrarswill bethesameasthoseapplyingto Judges.

Oathor Affirmation of Office for Registrars

The Schedulewill insert newsubsection37C whichprovidesthat aPrincipal
Registrar,Registraror DeputyRegistrarshalltakean oathor affirmation of
office beforetheChiefJudge(the ChiefJustice)or aJudge of the Family Court
of Australiabeforecommencingduty. Theform of oathor affirmationis
includedin the amendment.

10



FEDERALCOURTOF AUSTRALIAACT1976

Oathor Affirmation of Office forRegistrars

A newsubsection18Y is to be insertedto providethataRegistrarshall takean
oathor affirmationof officebeforetheChiefJudge(theChiefJustice)or a
Judgeof theFederalCourtof Australiabeforecommencingdutyasa
Registrar.The form of oathor affirmationis includedin the amendment.

Costs

TheSchedulewill amendsection43 of theAct whichconferspoweron the
FederalCourtto awardcostsin proceedings.The amendmentwill makeit
clearthattheCourtcannotawardcostsagainsta personrepresentedin a
representativeproceedingbroughtunderPartWA (Representative
Proceedings)of theAct or in arepresentativeproceedingbroughtunderany

- otherAct (suchasthe TradePratticesAct 7974)whichauthorisessucha
proceeding.

An exceptionwill bemadein thespecialcircumstancesdealtwith in sections
33Qand33Rin PartWA of theAct and,in thecaseof a proceedingof a
representativecharactercommencedunderanotherAct, in respectof any
provisionin thatActto thecontrary. Sections33Qand33Rof theAct relate
tosituationswhereapersonrepresented(groupmember)is responsiblefor
conductingapart of theproceedings.

Theamendmentwill not affect theoperationof the ordinarycostsrulesas
regardstherepresentativepartyor theCourt’spowersto ordersecurityfor
costs.

FREEDOMOF INFORMATIONACT1982

Documentsof the NationalCompaniesandSecuritiesCommission

TheSchedulewill addanewsubsection47(2)whichwill continuethe
exemptionfor documentsthatwerefurnishedbyaStateto theNational
CompaniesandSecuritiesCommissionbeforeits abolitionon 31 July1992
andwhich relatedsolelyto the functionsof theCommissionin relationto
Statelaw (paragraph47(1)(c)).

Thenew subsection(2) will alsoamendsection47 to continuetheexemption
for documentswhichwerein thepossessionof theCommissionbefore31 July
1992andwhichrelatedsolelyto theexerciseof thefunctionsof the
CommissionunderStatelaw(paragraph47(1)(d)).
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Applicationto TribunalwhenDecisionDelayed

An applicationmaybemadeto theAdministrativeAppealsTribunalunder
section56 wherethetimelimit forgrantingor refusingaccessto adocument
or amendingor annotatingarecordof personalinformationhaspassed.In
thatsituationthe agencyis deemedtohavemadeadecisionto refusethe
requestforaccess,amendmentor annotation.

Whereanapplicationis madeto theTribunal for reviewof adeemeddecision
andbeforetheTribunalfinally dealswith thatmattertheagencymakesa
decisionbutdoesnotgranttherequestin full andin themannerrequested,
the Tribunalmayextendtheproceedingsto reviewthe decisionactually
madeby theagency.Presentlythiscanonly occurattherequestof the
applicantforreview.

TheSchedulewill amendsubsection56(5)sothattheTribunalwill havethe
discretionto extendtheproceedingswithoutreceivingarequestby the
personwhohassoughtreview.

Tribunal Proceedingsin Relationto ‘ConclusiveCertificates’- WhetherIssue
Reasonable

TheSchedulewill amendsection58 toclarify theextentof theAdministrative
AppealsTribunal’spowerin relationto applicationsfor reviewwhere
exemptionsareclaimedfor documentsundersection33 (documentsaffecting
nationalsecurity,defenceor internationalrelationships)or section33A
(documentsaffectingrelationswith theStatesandTerritories).

Section33 wasamendedin 1991 to deletereferencesto ‘the public interest’.
Section33Awasamendedto providethattheissuingof acertificateunder
subsection33A(2) specifyingthatthedisclosureof adocumentis notin the
public interestconclusivelyestablishesthatfact. The amendmentalso
providedthattheissueof acertificateundersubsection33A(4)conclusively
establishesthatif informationis includedin adocumentstatingwhether
anotherdocumentexiststheissueof thefirst documentwouldnotbein the
public interest.

Section58 will beamendedto reflect thosechangessothatthegroundsfor
reviewwill be consistentwith thegroundsfor exemptionfor documentsas
now setoutin sections33 and33A.

TribunalProceedingsHeld in Private

To conedanomaliesin section58C theSchedulewill amendsection58C
whichrequirescertainproceedingsof theTribunalto bein private. Review
proceedingsarerequiredto beheldin privatewherecertificateshavebeen
givenundersubsections33(4)and33A(4)by aMinisterbecausetheMinister
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is satisfiedthat informationas to theexistenceor non-existenceof adocument
would, if containedinanotherdocument,causethatotherdocumentto bean
exemptdocumentundersections33 or 33Arespectively.

Sections33 and33A havepreviouslybeenamendedasindicatedabove.

It is thereforenecessaryto amendsection58Cto re-establishconsistency
betweensections33and33A,whichestablishtheexemptions,andsection
58C,whichis aproceduralsection.

JUDGES(LONGLEAVE PAYMENTS)ACT1979

TheSchedulewill amendsection3 of theAct by insertingin thedefinition of
‘retirement’ apointer to newsection3A whichprovidesfor thesituationin
whichaJudgeis immediatelyreappointedafterretirementor resignation.

TheSchedulewill addnewsection3Awhichwill providethatwherea
person’sappointmentasaJudgeterminatesandanewappointmentof that
personasaJudgetakeseffect immediately,theJudgeis takennotto have
retiredfor thepurposesof the Act. Newsubsection3A(2) will providethat
subsection3A(1) applieswhethertheterminationoccurson resignationor
retirement.

Theseamendmentswill statethelawdearlysothatno questioncanberaised
abouttheeffect of terminationof a judicial commissionfollowed immediately
by reappointmentto a greatermaximumage. Themaximumageof Family
CourtJudgeswasincreasedin October1991by theFamily LawAmendmentAct
(No. 2)1991,andtheseamendmentswill facilitate theextension,by
reappointment,of thecommissionsof thecurrentJudgesof the FamilyCourt.

JUDGES’PENSIONSACT1968

TheSchedulewill amendsubsection4(1) of theJudges’PensionsActby
insertingin the definitionof ‘retires’ apointerto new section45 which
providesfor thesituationin whicha Judgeis immediatelyreappointedafter
retirementor resignation,andcurrentsection5 whichreferstoservicein
morethanonejudicial office.

The Schedulewill addnew section45 whichwill providethatwherea
person’sappointmentas aJudgeterminatesanda newappointmentof that
personasaJudgetakeseffect immediately,theJudgeis takennot to have
retiredfor thepurposesof theAct. Newsubsection45(2)will providethat
subsection45(1)applieswhethertheterminationoccurson resignationor
retirement.
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Theseamendmentswill statethelaw dearlyso thatno questioncanberaised
abouttheeffectof terminationof ajudicial commissionfollowed immediately
by reappointmentto a greatermaximumage. Themaximumageof Family
CourtJudgeswasincreasedin October1991 by theFamily LawAmendnwntAct
(No.2)1991,andtheseamendmentswill facilitatetheextension,by
reappointment,of the commissionsof thecurrentJudgesof theFamily Court.

PPJVACYACT1988

GeneralExplanationof ChangesRelatingto Securitisation

Securitisation,alsoknownas ‘assetbackedsecuritisation’,‘mortgage
securitisation’or the ‘secondarymortgagemarket’,representsa
relativelynewdevelopmentin thefinancialsector. Essentially,it
refersto acomplexandinvolvedmethodof financingwhichis
commonlyusedindomesticmortgagesbutis alsousedinasset-
backedfinancingschemes.

A mortgagefinancedostensiblyby acredit providersuchasacredit
unionor buildingsocietymaybeultimately financedundermortgage
securitisationby usingfundsinvestedby investorsin a trust. Thereis
a formallegal ‘trustee’of thetrustfund,butthe fund is actually
managedon aday-to-daybasisby a‘trust manager’whodealswith
so-called‘credit enhancers’whoactuallytakethefinancial riskby
underwritingthe securitisationscheme.Themortgagormakes
repaymentsto thetrustfund via theoriginatingcreditproviderwhich
is usuallyreferredto in the schemeasthe‘originator’ or ‘manager’.
Enhancersperformataskwhichis essentiallysimilar to that
performedin othercontextsbymortgageinsurers.

Thediagramon thefollowing pagedescribespictorially thestructure
of atypicalmortgagesecuritisationarrangement.
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Althoughthe PrivacyAct makessomeprovisionfor securitisation,it
is necessary,owingto thecomplexityof theindustry,to substitute
theseprovisionswith thefollowing amendments

a definitionof ‘securitisationarrangement’tocoverboth
mortgageandassetbackedsecuritisationin relationto
consumercredit,andadefinitionof ‘credit enhancement’
(amendmentsto subsection6(1))

provisionsdeemingorganisationsinvolvedin securitisation
schemesto be ‘credit providers’while theyareperformingtasks
for thepurposesof thoseschemes(newsubsectionsl1B(4A)
and (4B))

a provisionpermittingbodiesinvolved in asecuritisation
schemeto sharecreditrelatedinformationfor thepurposesof
thatscheme(newsubsection11B(4C))

aprovisionpermittingcreditreportingagenciesto disclosea
creditreportto a bodyinvolvedin asecuritisationschemefor
thepurposeof assessingtherisk of purchasingaloanby means
of securitisation(newparagraph18 K(1)(ab)

a provisionpermittingcredit reportingagenciesto disclosea
creditreportto abody involvedincredit enhancementactivities
in relationto a securitisationscheme(newparagraph
18K(1)(ac))

a provisionpermittingbodiesinvolved in
- assessingtherisk in purchasingaloanby meansof a

securitisationarrangement
- creditenhancementactivitiesin relationto securitisation

schemes
to usereportsgivento themby credit reportingagencies(new
subparagraphs18L(l)(aa)and18L(1)(ab)

a provisionrestrictingtheuseanddisclosureof credit
informationprovidedto bodiesdeemedto becredit providers
becausetheyareinvolved in securitisationschemesafterthey
haveceasedto becreditproviders(newsubsectionISQ(6)).

Definition of CreditEnhancement

A definition of ‘credit enhancement’is necessaryto ensurethatbodies
performingarangeof functionsin ‘securitisationarrangements’
similar to thatperformedbymortgageinsurerscanbeidentified and
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giventhesameaccesstocredit informationas areotherpersons
involvedin securitisationarrangements.A newaccessprovisionis
proposedfor creditenhancers,as theAct doesnot presenflypermit
accessin thecircumstancesin whichtheyneedit. This termis used
in proposedsubsections1 1B(4D),18E(1)(b)(i)and18K(1)(ac).

Definition of SecuritisationArrano~ement

‘Securitisationarrangement’is to bedefinedasanarrangement
involving thefunding,or proposedfundingof loansthatareto be or
havebeenprovidedby acredit provider,or thefundingof the
purchaseof loans,by a creditprovider,by issuinginstrumentsor
entitlementsto investors,and in whichpaymentto investorsin
respectof suchinstrumentsareprincipallyderivedfrom theloans.
Thedefinition includessecuritisat-ionarrangementssecuritising
existingloans,aswell aspossiblefuture loans.

Underthewordingof thisdefinition,theidentificationof a securitisation
arrangementfor thepurposesof theActwill dependon theidentificationof a
creditproviderwho hasissueda loanwhichis beingsecuritisedunderthe
arrangement.Forsomesecuritisationarrangementsit maynotbe possible
with certaintyto identify acreditprovider(within themeaningof the
definition of thatterm insection1IB of theAct) whohasprovidedtheloan.
In suchcasesit maybe necessaryto obtainadeterminationfrom the Privacy
Commissionerunderparagraph11B(1)(b)(v)thata personis acredit provider
for thepurposesof thatparticularsecuritisationscheme.

Thewords‘instrumentsandentitlements’is abroadtermexpectedto
encompassa widevarietyof methodsof raisingfundsfrom investors
(corporateor individual),entitling them to incomefrom their investment.

Purchaseof Loans

Proposedsubsection6(5D) will extendthemeaningof referencesto ‘the
purchaseof loans’to includethepurchaseof rights to receivepaymentsunder
theloan,andis particularlyrelevantto thedefinitionof “securitisation
arrangement”.

DeemedCreditProviders

ProposedsubsectionI1B(4A) shouldbe readtogetherwith subsection
1IB(45). Subsection11B(4B)will deemcertainpersonsinvolvedin
securitisationschemesto becreditprovidersfor thepurposesof theAct, and
subsection1 lB(4A) will applyanadditionalconditionthatsuchbodiesmust
carryon abusinessinvolvedin eitherasecuritisationarrangementor
managingsecuritisedloans,beforetheycanbedeemedto becreditproviders.
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ProposedsubsectionllB(4B) will deempersonssetout in subsection1IB(4A),
while theyareperformingataskreasonablynecessaryfor the purchase,
fundingor managementof a loan,or processinganapplicationfor aloan by
meansof asecuritisationarrangement(theloanhavingbeensoughtfrom or
madeby a creditprovider),to becredit providersundertheAct. Subsection
11B(4B)will applyto originators,trustees,trusteemanagers,andcredit
enhancers(explicitly in relationto thelatterby virtue of proposednew
subsection1 lB(4D)). Whiletheycontinueto be deemedcreditproviders
becausetheycontinueto satisfytheconditionsof subsections11B(4A) and
(4B), theywill be underthesameobligationsasothercreditproviders,and
havethesamerights as othercredit providersunderthe Act, exceptin one
importantrespectsetout in subsection11B(4C). As to their obligationsafter
theyceasetobe creditproviders,seeproposedsubsectionsIBQ(6), (7) and
(7A).

In thiscontextit shouldbenotedthat,by virtue of proposedsubparagraph
I lB(4B)(b), deemedcreditproviderswill alsobe deemedto bepersonsto
whom applicationsfor loansweremade.Thereforeprovisionssuchas those
permittingaccessto credit reportsby creditprovidersto whomthe
applicationsfor loansweremade(subsection1SK(1)(a))will alsoapply to
deemedcreditproviders,eventhoughin fact theymaynotbethepersonsto
whomtheapplicationswereactuallymade.

Sharingof Informationby DeemedCreditProviders

ProposedsubsectionllB(4C) will permitpersonsinvolved in a securitisation
schemeto disclosecredit informationto otherpersonsin thesecuritisation
schemeif thedisclosureis reasonablynecessaryfor thepurchase,funding or
managementof aloanor processingan applicationfor aloan by meansof a
securitisationarrangement.Effectively thiswill removefrom deemedcredit
providersthe requirementthatcreditprovidersobtaintheconsentof the
borrowerto disclosecredit informationto anothercreditprovider(see
paragraphl8N(I)(b)). The removalof this consentrequirementis necessary
assecuritisationschemescouldnot operateeffectivelyif eachtransferof
informationbetweenbodiesinvolvedin the schemewasdependanton the
consentof theborrower.

CreditEnhancers- ‘DeemedCreditProviders’

To ensurethatbodiesengagedin creditenhancementaredeemedto be credit
providersundersubsectionllB(4B) andcanhaveaccessto credit information
undersubsection11B(4C),proposedsubsection11B(4D) will expresslyapply
thosesubsectionsto credit enhancement.
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LoanManagement- Collectionof OverduePayments

ProposedsubsectionI1B(4E) will providethatwhereapersonis involvedin
themanagementof securitisedloanstheyarenoton thataccountcredit
providersif theirprimary function in relationto themanagementof theloan
relatesto thecollectionof overduepayments.Thisprovisionis consistent
with existingsubsection11B(7),andreflectstheAct’s policy concerningaccess
by debtcollectorsto credit information. It ensuresthatdebtcollectorscannot
haveaccessto credit informationunderthisprovision,andtheir access
remainsas permittedelsewherein theAct (for example,underparagraph
18N(1)(c)andproposedparagraph18N(1)(ca)).

Credit InformationFiles - Recordsof Disclosuresto rreclit Pnbiincers Etc

Proposedsubparagraph1BE(l)(b)(ia)will permitcreditreportingagenciesto
includeon anindividual’s credit informationfile a recordof adisclosureof
thatfile to a creditenhanceror otherdeemedcreditprovidersinvolved in a
securitisationschemewho havehadaccessin accordancewith theAct.
Provisionfor suchanotationmustbe madeto ensurethatindividualsmay
know whohashadaccessto their files. It is importantalsothatanentryof
suchadisclosurecannotbeconfusedwith anentry relatingto acredit report
drawnfor thepurposeof collectingoverduepayments.It reflectsthenew
provisionsfor accessto beprovidedfor by amendmentto section18K.

Deemedcreditproviderswill on someoccasionsalsohaveaccessunder
existingprovisionsof section18K of the Act, andprovisionfortherecording
of thesedisclosureshasabeadybeenmadein subsection18E(1). In this
context,it shouldbe notedthat deemedcreditproviderswill haveaccessto
credit files underexistingprovisionsof the Act (egparagraph1BK(l)(a))
becausetheywill betaken,byvirtue of proposedsubsectionIIB(4B)(b), to
alsobethe creditproviderto whomtheapplicationfor theloanwasmade.

CreditInformationFiles - Recordsof Disclosuresof Cuarantnr’gTnfnrn~Hpp

to MortgageInsurers

ProposedsubparagraphlBE(l)(b)(ii) isnecessaryto permitarecordof
disclosureto berecordedon anindividual’scredit informationfile wherea
disclosurehasbeenmadeunderthecircumstancessetout in proposed
subsection1SK(l)(d)(iii). This is whereamortgageinsurerobtainsacredit
reportin respectof a personwhois, or is going to be, aguarantorfor a loan
whichthe mortgageinsurerisconsideringinsuring.

TimeLimit for Retentionof Recordsof Disclosures

Theproposedamendmentto subparagraphl8F(2)(a)is aconsequential

amendmenttoensurethatarecordmadeon aperson’screditreferencefile
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underproposedparagraph1SE(1)(b)(ia)(recordof adisdosureto acredit
enhancer)is deletedafter5 years.Thisis consistentwith theAct’s policy of
ensuringthatcredit filesareup to date,completeandnotmisleading,andis
consistentwith theexistingdisclosurerulesfor similar information.

Dicclncnreof CreditReportsto PersonswhoareDeemedto beCredit
Providers

Proposedparagraph18K(1)(ab)will permit acreditreportingagencyto
discloseacredit file to acreditproviderwhois deemedtobeacreditprovider
becauseof its involvementin asecuritisationschemefor thepurposeof
assessingarisk involved in purchasingloansby meansof securitisation
arrangements.Currentprovisionsfor accesstocredit reportswould not
permitaccessforthispurpose.

Disciacnreof CreditReportsto CreditEnhancers

Proposedparagraph1SK(1)(ac)will permitacreditreportingagencyto
discloseacredit reportto apersonwhois deemedto be a creditprovider
undernewsubsection11B(4B),who requestedthereport for thepurposesof
assessingtherisk inundertakingcredit enhancementof aloan.

Djccjnciire of Credit Reportsto MortgageInsurersfor AssessingGuarantors

Proposedsubparagraph1SK(1)(d)(iii) will prescribeanadditional
circumstancein whichacredit reportingagencycould disclosea creditreport
to amortgageinsurer. Theamendmentwill permitdisclosurefor the
purposeof amortgageinsurerassessingthe risk thataguarantormaynot be
ableto meetliabilities undertheguaranteewherethemortgageinsureris
consideringinsuringthecreditprovider in respectof theloanthesubjectof
the guarantee(seealsoproposedsubparagraph18E(1)(b)(ii)).

lice of CreditReportsby DeemedCreditProviders

Proposedparagraph18L(1)(aa)will permituseof acreditreportobtainedby
apersonwhois adeemedcreditproviderbecauseof their involvementin
securitisationschemesfor thepurposeof assessingtherisk in purchasing
loans. This makesspecificprovisionfor thetheuseof creditreportsobtained
underproposedsubsection1SK(1)(ab).

liceof CreditReportsby CreditEnhancers

Proposedparagraph1SL(l)(ab)will permitcreditproviderswhohave
receivedacreditreportunderparagraphs18K(1)(a)or (ac) in relationto an
applicationfor a loanby anindividual, to usethereport for thepurposesof
assessingtherisk of undertakingcreditenhancementof theloanwherethe
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loanis fundedor purchasedor proposedtobe fundedor purchasedby means

of asecuritisationarrangement.

Useof CreditReportsinAssessingCommercialCreditApplications

Theproposedamendmentto paragraph18L(1)(a)will omit ‘the individual’
andsubstitutes‘a person’in paragraphl8L(l)(a). Theamendmentwill give
effectto theoriginal intentionof theAct bymakingit dearthatacredit report
in relationto anindividualobtainedunderparagraph18K(1)(b)(thatis,
drawnfor thepurposeof assessinganapplicationfor commercialcredit)may
beusedto assesstheapplicationfor commercialcreditwhetherit is madeby
eitherthatindividual,anotherindividualor acorporation.

Useof CreditReportsfor CollectingOverduePaymentsfor Corn merrial

Credit

Proposedparagraph18L(1)(da)will fill a gapin theAct by permittingtheuse
of a creditreportfor thepurposesof collectionof paymentsthatareoverdue
in respectof commercialcredit. The Actpermitsadrawingof acreditreport
in somecircumstancesfor thispurpose(seeparagraph1SK(1)(h)),but without
thisamendmentwouldnotpermitits use.

Disclosureto Borrowerof Informationabout a Guarantor

ProposedsubsectionISM(3) will permitcreditprovidersto discloseto a
borrower,wheretheloanhasbeenrejectedbecauseof theproposed
guarantor’spoorcredit ratingasprovidedbyacreditreportingagency,that
thatis thereasonfor the rejectionof theapplication. Nodetailsof the
guarantor’scredit historywouldbedisclosed,however.

Disclosureof Informationby CreditProvidersto Giiarantors

Thecurrentparagraph1BN(l)(bg)whichrelatesto securitisationis redundant
giventheamendmentsrelatingto securitisationoutiinedabove. It will be
omitted.

Proposedparagraph1SN(l)(bg)will permitcredit providersto discloseto
guarantorsor personswhohaveprovidedsecurityfor aborrower,credit
informationrelatingto theborrower,wheretheborrowerhasconsentedto
thedisclosureof this information. Thisprovisionwill applyto all guarantees,
whethertheywereenteredintobeforeor aftercommencement.However,it
is alsonecessaryto makeseparateprovisionfor disclosureof informationin
respectof guaranteesexistingatthetime of thecommencementof the
amendments.In thecaseof suchguaranteesit is not practicalto make
disclosuredependanton theborrower’sconsent.Hereconsentwill not be
required,but theinformationthatmaybedisclosedwill belimited to
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informationrelevantto thetheamountor possibleamountof theperson’s
liability underthecontractof guarantee.Also, the creditproviderwill be
required,prior to thedisclosure,to inform theborrowerthatdisclosuresof
thistypeof informationmaytakeplace.

Proposedparagraph18N(lj(bh)will dealwith disclosureof borrower’s
informationto personswhoareconsideringbecominga guarantorfor a
person,or offer propertyassecurityfor anexistingor possiblefuture loan. In
thesedrcumstancesthedisclosureof anyinformationwill bepermittedwith
theconsentof theborrower.

Bothof theseprovisionswifi operatein additionto anycommonlaw duty of
disclosurethatmayapplyto creditprovidersin thesecircumstances,as
disclosurespursuantto suchdutieswill continueto bepermittedby
paragraph1SN(1)(g).

Dicrlnsnre of PubliclyAvailable Informationto DebtCollectors— Consumer
Credit

New paragraph1SN(1)(c)(iii)(C)will permitcreditprovidersto discloseto
debtcollectorssomepublicly availableinformationheldon regulatedcredit
files for thepurposesof collectionof overdueconsumercreditpayments.The
informationprescribedis informationof courtjudgmentsandbankruptcy
ordersonly.

Dicrinsureof PubliclyAvailableInformationto DebtCollectors- Commercial
Credit

Proposedparagraph18N(1)(ca)will permitthe disclosureof identifier
information,andcourtjudgmentsandbankruptcyorders(whicharepublicly
availableinformation),by creditprovidersto debtcollectorsfor thepurposes
of thecollectionof overduecommercialcreditpayments.

charingnf CreditWorthinessInformationbetweenMortgagees

Proposedparagraph18N(l)(fa) will applywheretherearetwo or morecredit
providerswhohaveprovidedmortgagecredit to thesameindividualandthe
samepropertyis thewholeor partof thesecurityfor themortgages.Where
thatindividual is at least60 daysoverduein makingapaymentto oneof the
credit providers,thatcredit providermaydiscloseto anotherof thecredit
providerscredit informationrelatingto thatindividual. The othercredit
provider,nowbeingawarethattheindividual is morethan60 daysoverdue
in makingapayment,mayalsodisclosecredit reportsconcerningthe
individual underthisprovisionto theothercredit provider,so longas the
disclosuresarefor thepurposeof decidingwhatactionto takein relationto
the default.
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Theprovisionwill notpermita creditproviderwhoseborroweris lessthan60
daysoverduein makinga paymentto approachanothercreditproviderto
ascertainwhetherthe60 daythresholdhaspassedon thatcreditprovider’s
loan. The initiating creditprovidermustalwayswait 60 days,while the
respondingcreditprovidermaydiscloseon thebasisof the initiating credit
provider’s60 daydefault,irrespectiveof whethertheborroweris in defaultto
them or not.

StyleChangeto Paragraph18N(1)(ga)

TheproposedamendmenttoparagraphISN(l)(ga)will alter thewordingof
thisprovisionsothatit conformswith thewordingusedfor similar purposes
elsewherein theAct. Thereis no changein the meaningor operationof the
provision.

Accessto AccountInformationby AuthorisedPersons

Proposedparagraph18N(1)(gb)will correctananomalyin theAct by
permittingpersonswhohavepermissionto operateanotherperson’saccount
tohaveaccessto certainclassesof informationconcerningthestatusof that
account.Theinformationpermittedto bedisclosedwill be thatwhichwould
bedisclosedasaresultof themethodof usepermittedby theaccountholder.
In particularit is intendedto permitdisclosuresof creditworthiness
informationwhichresultautomaticallyfrom thenormaloperationof the
account.

Theprovisionwill alsopermit the disclosureof a limited classof information
(‘basictransactioninformation’ - definedin proposedsubsection1SN(1D))
relatingto basicdetailsabouttheaccount,the disclosureof whichwould not
intrudeundulyinto theaccountholder’sprivacy,butwhicharenecessaryfor
theoperationof theaccountby the personauthorisedby theaccountholder.

It shouldbenotedwhatwhile thisprovisionwill permitdisclosureof this
information,it doesnot requireit. It would not precludethe accountholder
from contractingwith acreditproviderformorelimited accessto be given in
particularcases.

Giving ConsentunderParagraphs18N(1)(bg)and (It)

Currentsubsection18N(1B) is redundantasit providesfor themannerof
giving consentfor currentparagraph1SN(1)(bg)whichis toberepealed.

Thenewsubsection18N(IB) will providefor themannerof giving consent
underproposednewparagraphs18N(l)(bg)and(bh)whichdealwith the
disclosureof informationconcerningborrowersto guarantorswith the
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consentof theindividual. It will providethattheconsentmustbeinwriting,

unlessthe applicationfor theloanhasnot beenreducedto writing.

BasicTransactionInformation

ProposedsubsectionISN(1D)will define‘basic transactioninformation’ for
thepurposesof subsectionISN(1)(gb)as theaccountbalance,theamountof
availablecredit in relationto the account,theminimumpayment,if any,due,
andinformationrelatingto transactionson theaccountby thepersonwho is
authorisedto operateit.

11cr. nf CreditReportsby MortgageInsurersto AssessGuarantors

Proposedparagraph18P(I)(ba)is aconsequentialamendmentwhichwill
providefor the useby mortgageinsurersof creditreportsobtainedunder
proposed18K(1)(d)(iii) (disclosureof creditreportsto mortgageinsurersfor
the purposeof assessingguarantors).

Cnrrr.rHnnof an Anomalyin Paragraph18P(7)

Thisamendmentwill removeanunintendedconsequenceof thecurrent
wordingof paragraph18P(7). Paragraph1SP(7),whenreadin conjunction
with paragraph1SP(3),wouldpreventmortgageinsurersusingsomecredit
informationwhich theyarepermittedto obtainelsewhereunderthe Act (see
paragraphISN(il)(bb)). Thiswasnot intended,andthereforeparagraph
1SP(7)will beamendedsothat subsection18P(3)doesnot applyto credit
reportsreferredto in paragraph18P(7).

Omissionof Subsection18Q(1A)

Theproposedomissionof this subsectionis aconsequenceof the omissionof
thesubsectionto whichit relates,currentparagraph1SN(l)(bg).

ConceqiientialAmendmentto Paragraph180(5)

Theomissionof thereferencetocurrentparagraphISN(l)(bg) is
consequentialon theomissionof thatparagraph.

Raplacennnntof Siihcections18Q(6)and(7) - Restrictionson Personswho are
no Longer‘DeemedCreditProviders’

Thecurrentsubsections18Q(6)and(7) wereintendedto requirecertain
classesof orgariisationswhohadreceivedreportsundersection18N to
removefrom theminformationthatcould not beincludedin credit
informationfilesby a creditreportingagency.It wasintendedthatuseof the
informationin credit reportsobtainedpriorto thecommencementof the
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credit reportingprovisionswould belimited to the typeof informationthat
could be disclosedto creditprovidersafterthe commencementof the
provisions.However,sucha provisionis unnecessaryasreportsobtainedin
thecircumstancesaddressedby subsection18Q(6)will alreadyhavebeen
limited to this typeof informationby subsection18N(3).

The proposednewsubsections18Q(6)and(7) arepartof the securitisation
arrangements.Theywill providethatwhereapersonhasreceivedasa
deemedcredit providerundersubsectionI 1B(4B) a creditreportor credit
information,thenafter theyhaveceasedto beadeemedcreditproviderthat
personwill only be allowedto discloseor usetheinformationin the
circumstanceswhich a creditproviderwouldbe permittedto usethereport
undersection18L or disclosecredit informationundersectionISN.

ProposedsubsectionISQ(7A) is aconstitutionalprovisionwhichwill ensure
thatproposedsubsection18Q(7)will only applyto individualswherethe
informationin questionhasbeenobtainedfrom acorporation.Thisreflects
the constitutionalpositionthat theCommonwealthdoesnot havepowerto
regulatethe disclosureof informationheldby individualsunlessthe
informationwasobtainedfrom acorporation.

ConsequentialAmendmentto Subsection180(S)

The omissionof thereferenceto paragraphlSN(l)(bg) is consequentialon the

omissionof thecurrentversionof thatparagraph.

StyleChangeto Subsection180(9)

This amendmentwill alter thewordingof thesubsectionto removethe
referencesto theindividual subsectionsbreachof whichwouldconstitutean
offenceandreplacethemwith ageneralreferenceto thesectionasa whole.
This changewill not affect themeaningof theprovision,but will make
subsection1SQ(9)easierto understand.
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