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LAND FUND AND INDIGENOUS LAND CORPORATION (ATSIC
AMENDMENT) BILL 1994

OUTLINE

Thepurposeof this Bill is to establisha LandFundand anIndigenousLand
Corporationto enableAboriginal andTorres StraitIslanderpeopleto acquireand
manageland in a waythat will providethemwith social,cultural andeconomic
benefits. TheFundis beingestablishedin recognitionofthe factthat mostindigenous
peoplewill notbenefitfrom theHigh CourtsMabo(No. 2) decisionand theNative
Title Act1993becausetheyweredispossessedof their land andcannottherefore
demonstratethe continuousassociationnecessaryto provenativetitle.

TheBill insertsinto theAboriginalandTorresStraitIslanderCommissionAct 1989
(thePrincipal Act) a newPart 4A which establishestheLandFund andanIndigenous
LandCorporation(ILC) which will receivemoneysfrom theFund. Division 2 of Part
4A makesprovisionfor the functionsandpowersof the ILC. Theprimaryfunctionsof
the ILC areto acquireland for indigenouspeopleandto undertakeor make
arrangementsfor themanagementof land held by indigenouspeople. TheILC will be
able to establishsubsidiariesto carry out functionscorrespondingto thoseof the ILC.

Division 3 ofPart 4A requiresthe ILC to preparenationaland regionalstrategies
relatedto the acquisitionof land andmanagementand environmentalissuesrelatingto
indigenousland. Division 4 placesrestrictionson dealingsin land grantedby the 1LC.
It alsopreventstheclaiming of land purchasedby the ILC, or with a grantprovidedby
theILC, undertheAboriginalLandRights(Northern Territory) Act 1976.

Division 5 ofPart 4A of theAct establishesaBoardof Directorsof the ILC to be
appointedby theMinister. Directorsarerequiredto haveexperiencein land or
environmentalmanagement,experiencein Aboriginal or TorresStraitIslander
community life orbusinessor financialmanagementwith at leasttwo directorshaving
experiencein this lattercategory. Divisions6 and 7 coveradministrativeand
operationalprovisionsrelatedto theBoardofthe ILC; Divisions 8 and 9 providefor
theappointmentof a GeneralManagerandstaffof the ILC.

Division 10 of Part4A establishesthe Aboriginal and TorresStraitIslanderLandFund
asaTrust Accountwithin thePublicAccount. TheBill providesthat for the first 10
yearsof theexistenceof theFundit will be creditedspecifiedamountsdrawnfrom
consolidatedrevenueandthat the ILC will bepaidspecifiedamountsdrawnfromthe
Fund. During atransitionalperiod, ATSICwill alsobe paid amountsdrawndown
fromthe Fund. At the endof 10 yearsthe ILC will receivefrom theFundeachyear
the realisedreal returnson investmentsmadeby theFund. TheBill providesfor a
consultativeforum, includingmembersof theBoardof the ILC, to discussthe
investmentpolicy of theFund.
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Division 11 of Part4A includesprovisionsrelatedto the financesof the ILC. A limit is
placedon theborrowingsand guaranteeswhich maybe incurredby the ILC. The ILC
is exemptedfromgeneraltaxationlaws, includingincometax. Division 12 exemptsthe
ILC fromthepaymentof stampduty in certaincircumstances.Divisions 13 and 14
respectivelymakeprovisionfor secrecyandthedelegationof the ILC’s powers.

The Bill alsomakesconsequentialamendmentsto thePrincipalAct includingthe
conferralof powerson theOfficeof EvaluationandAudit to evaluateor audit aspects
of the operationof the ILC or its subsidiaries.

FINANCIAL IMPACT

From 1995-96,theBill providesfor thesettingaside,within thePublicAccount, of
$121 million annually,indexedin termsof 1994-95dollarsfor thepurposeof
establishingtheLandFund. Thisamountwill include$21 million currently includedin
theglobal allocationto theAboriginal andTorresStraitIslanderCommission. The
Commissionwill continueto receivethat $21 million fromtheLandFundin the 1995-
96 and 1996-97financialyears,indexedin termsof 1994-95dollars.

In the 1994-95financialyeartheILC will bepaid $25 million drawnfrom an interim
fund establishedundertheNative TitleAct1993. In the following two years,the ILC
will be paid$24 million annuallyfrom theFundindexedin 1994-95dollars. In the
following sevenyearsthe ILC will receive$45 million annuallyindexedin 1994-95
dollars. Thereafter,the ILC will bepaidmoneysearnedfrom the investmentsmadeby
theFund. Thedrawdownsto the ILC will be Commonwealthoutlays.
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NOTES ON CLAUSES

PART! - PRELIMINARY

Clause1 ShortTitle etc.

Thisclauseprovidesthat the legislationis to becalledtheLandFundandIndigenous
LandCorporation (ATSICAmendment)Act 1994. Theclausealso providesthat when
theterm ‘Principal Act’ is usedin the Bill, it meanstheAboriginalandTorresStrait
IslanderCommissionAct 1989.

Clause2 Commencement

Thisclausestatesthat the legislationwill commenceon a datefixed by theGovernor-
Generalby Proclamation.However, if thereis no Proclamationwithin six monthsof
the dateofRoyalAssent,the legislationcommencestheday afterthat sixmonthperiod
expires.

PART 2- AMENDMENTS RELATING TO THE ESTABLISHMENT OF THE
INDIGENOUS LAND CORPORATION

AND THE ABORIGINAL AND TORRES STRAIT ISLANDER LAND FUND

Division 1 - Establishment

Clause3 Insertionof newPart

Thisclauseallows for the insertionof Part4A into theAboriginalandTorresStrait
IslanderCommissionAct 1989 (thePrincipalAct). Part 4A dealswith the
establishmentof theIndigenousLandCorporationandthe establishmentof the
AboriginalandTorresStraitIslanderLandFund.

Thefollowing notesreferto proposedprovisionsto be insertedinto thePrincipalAct
by clause3.

“PART 4A - INDIGENOUS LAND CORPORATIONAND ABORIGINAL AND
TORRESSTRAIT ISLANDERLAN) FUND
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Division I - IndigenousLandCorporation

Section191A IndigenousLand Corporation

This sectionestablishesthe IndigenousLandCorporation(ILC) as abody corporate,
with thenormal attributesof a body corporate.Theseattributesareperpetual
succession,a corporateseal, thepowerto acquire,holdand disposeof propertyand
theability to sueandbe suedunderthe corporatename.

Section191B Purposesof IndigenousLand Corporation

Thissectionsetsout that the ILC is establishedfor thepurposesof assistingAboriginal
peopleandTorres Strait Islandersbothto acquireland and to manageland held by
them. Theobjectiveof that assistanceis to providebenefitsfor Aboriginal peopleand
TorresStraitIslanders. Thebenefitsmaybeeconomic,environmental,socialor
cultural in character.

Division 2 - FunctionsandpowersofIndigenousLandCorporation

Section191C Functionsof IndigenousLandCorporation

Thissectionsetsout thegeneralframeworkofthe ILC’s functions. Thesefunctions
are:

• land acquisitionfunctionswhich aredescribedin section191D;

• land managementfunctionswhich are describedin section191E;

• otherfunctionsthat areconferredon the ILC underthis legislationsuchasthe
preparationof indigenousland strategies(sections19iN and 191P) or the
utilisationof ILC subsidiaries(section191G); and

• functionsthat areconduciveor incidentalto theperformanceof any ofthe above
functions.

As an independent,commercially-orientedbody it isintendedthat the ILC will beable
to focusclearly on the land acquisitionand land managementneedsof indigenous
peopleand addresstheseon aplannedandstrategicbasis.

Section191D Landacquisitionfunctionsof IndigenousLandCorporation

Thissectiondealswith the functionsby meansof which the ILC will acquireor
facilitatetheacquisitionof land for thebenefitof Aboriginal peopleor TorresStrait
Islanders.
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Underthis section,grantsof land and moneymay bemadeto Aboriginal or Torres
StraitIslandercorporations. Guaranteesin respectof theacquisitionof land by such
corporationsmayalso begiven by the ILC.

Subsection(1) describesthe ILC’s land acquisitionfunctions,which are:

to grantland to Aboriginal or TorresStraitIslandercorporations;

to purchaseinterestsin land for the purposeof making suchgrants;

to makegrantsof moneyto Aboriginal or Torres Strait Islandercorporationsso
that theycanacquireinterestsin land; and

to act asguarantorfor loansmadeby third partiesto Aboriginal or TorresStrait
Islandercorporationsso that theycanacquireinterestsin land.

Theterms’”interest”in relationto land’ and‘Aboriginal or TorresStraitIslander
corporation’havespecificmeaningswhich aresetout in clause5 of theBill andwill be
insertedinto section4 of thePrincipalAct.

An interestin land encompassesaninterestwhichderivesfrom havinga right, power
orprivilegeoveror inconnectionwith land aswell as eithera freeholdor leasehold
interest.

An Aboriginal or TorresStraitIslandercorporationmeansanAboriginal association
incorporatedunderPartIV of theAboriginal CouncilsandAssociationsAct1976; a
body corporatewhosemembershipis limited to Aboriginal peopleand/orTorres Strait
Islanders;ora bodycorporatewherethecontrollinginterestis held by Aboriginal
peopleand/orTorresStraitIslanders.

Subsection(2) makesit clearthat the ILC cangrant moneyon termsandconditions
that mustrelate to:

thepurposesfor which themoneymay be spent;

theperiodwithin which the moneyis to be spent;

theacquittalof moneyspent;or

thegiving of informationin relationto thegrant.

Thisprovisionensuresthat the ILC’s powerto makegrantsis flexible while
maintainingproperaccountability. The subsectionalso requiresthe ILC to take
reasonablestepsto recovergrantswherethe conditionsareinfringed.

In relationto guarantees,subsection(2A) leavesat largethe termsandconditions
which may be imposedby the ILC sothat the mechanismretainsmaximumflexibility.
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AlthoughtheILC is ableto makegrantsof moneyto Aboriginal or TorresStrait
Islandercorporationsontermsthat would enableacorporationto acquireland without
anyfurther involvementby the ILC, subsection(3) requirestheILC to givepriority to
performingits land acquisitionfunctionsby acquiringland andgrantingit assoonas
possibleto anAboriginal orTorresStraitIslandercorporation. In instanceswherethe
ILC considersit appropriateto makea grantof moneyratherthanof land to an
Aboriginal or TorresStraitIslandercorporation,the ILC would usuallybe involved in
the purchaseasthe agent. Only wheneitherof thosecoursesis impracticableor
inadvisablefor commercialor otherreasonswould the ILC be expectedto performits
landacquisitionfunctionsin adifferentmanner.

Section191E Landmanagementfunctionsof IndigenousLandCorporation

Section191E describesthe ILC’s land managementfunctionswhich are designedto
ensurethat the ILC canplay anactiverole in the sustainabledevelopmentbothof land
acquiredwith theassistanceof the ILC andof otherindigenous-heldland. These
functionsare:

• to undertakeorarrangefor thecarrying outof land managementactivitieson
indigenous-heldland or land held by the ILC;

• to carryon otherlandmanagementactivitiesin relationto indigenous-heldland;

• to makegrantsofmoneyfor land managementactivitieson indigenous-heldland;

• to makeloanssothat landmanagementactivitiescanbe carriedout in relationto

indigenous-heldland or to guaranteeloansmadefor this purpose.

Landmanagementactivitiesaredefinedin subsection(5). Broadly, they include any
activity that is, or relatesto, themanageduse,careor improvementof land.
Subsection(5) setsout examplesof activitiesthat will constituteland management
activities, including:

• carryingon a businessthat involvesland use,land careor land improvement(such
asa farm);

• providing services(eg. management,clerical, financialadministration,advisory,
technicalorprofessionalservices)in connectionwith suchabusinessor to persons
who carryon sucha business;

• providingenvironmentalmanagementskills relatedto landcare, land useandland
management;

providingtraining to facilitatethemanageduse,careandimprovementof land or
to facilitatethecarrying on of businessesinvolving thosematters;and
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disseminationof informationabout landand environmentalmanagement.Thiswill
enableindigenousland holdersto accessthe informationtheymay needto useland
in a sustainableand appropriatemanner.

Definitions of theterms ‘holder’ and ‘indigenous-heldland’ will be insertedinto the
PrincipalAct by clauses5 and6 respectivelyof theBill.

Theterm ‘indigenous-heldland’ meansland in which an interestis held by an
Aboriginal or TorresStraitIslandercorporationor anAboriginal personor Torres
StraitIslander. It doesnot include an interestheld as a tenant-in-commonwherethe
proportionof the tenancyheld by Aboriginal or Torres Strait Islandercorporationsor
personsis lessthan 50%; or apartnershipwheretheproportionof thepartnershipheld
by Aboriginal or Torres StraitIslandercorporationsor personsis lessthan 50%. The
termdoesnot includeland wherethe interestheld by Aboriginal or Torres Strait
Islandercorporationorpersonis that of a mortgagee.

A ‘holder’ is a personor body who holdsan interestin land andwhoseinterestgives
that land its statusas indigenous-heldland. Thuswherea non-indigenouspersonor
bodyhasan interestin indigenous-heldland, the term ‘holder’ will notapplyto that
personor body.

Subsection(iA) providesthatthe ILC may only carryon a landmanagementactivity
relatingto particularindigenous-heldland with the agreementof theholderofthe land.
Thisprovisionderivesfrom an amendmentmadein the Senateto the ATSIC
Amendment(IndigenousLand CorporationandLandFund)Bill 1994. It is intended
to entrenchordinarygoodadministrativepracticeby preventingthe ILC fromcarrying
on intrusiveland managementactivitieswithout theagreementof theland holderwhile
leavingthe ILC freeto carryon generalland managementactivitiessuchasthe
disseminationof informationandtheprovisionof training andother services.

Subsection(2) permitsthe ILC to makegrantsfor land managementpurposesonterms

and conditionsthat mustrelateto:

thepurposesfor which themoneymay bespent;

theperiodwithin which themoneyis to be spent;

theacquittalof money spent;or

thegiving ofinformationin relationto the grant.

TheILC will be ableto usethis powerto ensure,for example,that holdersof
indigenous-heldland who receivefinancialassistancefromthe ILC obtainthe
necessarytechnicalandpracticalsupport to achievethepurposesforwhichthe
assistanceis given.

Subsection(2A) relatesspecifically to loansfor land managementactivities. In
additionto termsandconditionsspecifiedin relationto grants,theILC might also
imposetermsand conditionsthat relateto:
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the repaymentof the loan;

• thepaymentof interest;or

• the loansecurity(wherethe loan is secured).

Thisprovisionallowsthe ILC to makeloanson acommercialbasis. As with grantsfor
land acquisitionpurposes,theprovisiongivesthe ILC substantialflexibility while
ensuringproperaccountability.

In relationto guarantees,subsection(2A) leavesatlargethe termsand conditions
which may be imposedby the ILC so that themechanismretainsmaximumflexibility.

Subsection(3) is designedto encouragethe ILC to performits land management
functionsin a mannerthat achievesanappropriatebalanceamonga numberof
outcomesto which it mustgive priority includingsoundland management,
environmentalprotection,andincreasedeconomicself-sufficiencyfor indigenousland-
holders. The subsectionsetsoutcertainconsiderationswhich areaimedat:

• usingandpromotingsoundland andenvironmentalmanagementpractices;

• increasingtheaccountabilityandefficiencyof the performanceby the ILC of its
land managementfunctionsby encouragingit to enterinto arrangementsfor the
provisionof managementservicesand adviceto indigenousland-ownersrather
thangiving directfinancialassistance;

• increasingopportunitiesfor the holdersof indigenous-heldland to bedirectly
involved in the landmanagementactivitieswheneverthe ILC carrieson, or gets
othersto carryon, land managementactivitiesunderanagreementwith those
holders.

Subsection(4) makesit clearthat anagreementbetweenthe ILC andtheholderof
indigenous-heldland caninclude otherparties. An exampleof an arrangement
involvinga third party is wherethe Aboriginal or TorresStraitIslanderholderof the
land is apartner,tenant-in-commonorjoint tenantandtheagreementis with all those
holdingthe relevantinterestandnotjust with the indigenousholders.

Section 191F Performanceof functionsof IndigenousLandCorporation- general

Thissectionmakesprovisionfor variousmattersrelatedto the ILC’s performanceof
its functions.

Subsection(1) requiresthe ILC to follow soundbusinessprincipleswhenperforming
anyof its functionson acommercialbasis. It shouldbepossibleto ascertainfrom the
natureofthe activity andthepresenceorabsenceof a profit motive whethera function
is beingperformedon a commercialbasis. Forexample,wherethe ILC makesaloan
in thecourseof its land managementfunctions,thenatureof the termsandconditions
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it imposes(in accordancewith subsection191E(2A)) will determinewhethertheloan
is madeon a commercialbasis.

Subsection(2) is aimedat ensuringthat,in theperformanceof its functions,the ILC
givespriority to:

ensuringthat the ILC performsits functionsefficiently by requiringit to makesure
it hasaccessto necessaryskills and resources;

ensuringthat Aboriginal personsor TorresStraitIslandersderivesocialor cultural
benefits;

maximisingindigenousemploymentandthe useof goodsandservicesprovidedby
indigenous-ownedbusinesses.

Subsection(3) providesthat the ILC’s functionsunderthis legislationareinadditionto
functionsconferredon otherbodiesandpersonsunderotherCommonwealthlaws, or
underStateorTerritory laws. Thus,the conferralof land managementfunctionson
theILC is not intendedto imply that bodiesvestedwith similaror overlapping
functionsmay notcontinueto performthosefunctions.

Subsection(4) is designedto ensurethat sacredor significant informationorcultural
materialthat is dealtwith by the ILC is notdisclosedcontraryto theviewsor
sensitivitiesofthe Aboriginal or Torres StraitIslandergroupinvolved, However,it is
not intendedthat this provisionshouldpreventappropriatescrutinyfor accountability
purposesand subsection(5) requiresthe ILC to notify theMinisterof anycasewhere
the operationof subsection(4) affectstheperformanceof its functions.

Section191G Subsidiariesof IndigenousLandCorporationmayperformfunctions
correspondingto the IndigenousLandCorporation’sfunctions

Thissectiondealswith themeansby which the ILC may performits functionsthrough
subsidiaries. It is envisagedthat subsidiariesof theILC will beincorporatedunderthe
CorporationsLawof a Stateor Territory andwill provide analternativemeansfor the
ILC to carryout its functions,ata regionallevel for example.

Subsection(1) allows the ILC to arrangeto haveits subsidiariesperformfunctionsthat
correspondto one ormoreof the ILC’s functions.

Subsection(2) providesthat aspart of anarrangementto havea subsidiaryperforman
ILC function,the ILC canguaranteeloans madeto thesubsidiary,arrangefor the
transferor loanof moneyto the subsidiary,ormakeILC staffavailableto the
subsidiary. Subsection(7) makesit clearthat suchfinancial arrangementsarenot to be
regardedas constitutingtheperformanceof aland acquisitionor land management
functionby the ILC.

Undersubsection(3), a subsidiarywhich performsanyof theILC’s functionsis subject
tothe samerestrictionsandrequirementsthat applyto theperformanceof those
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functionsby the ILC. Subsection(5) ensuresthat the ILC cancontinueto performa
functionthat it hasarrangedfor its subsidiaryto perform,and subsection(6) makesit
clearthat a subsidiaryis notto be regardedasperforminganILC functionunlessit is
given that functionunderanarrangementmadeunderthis section.

Sectionl9lH Powersof IndigenousLandCorporation

Thisprovisionensuresthat the ILC hasthe powerto do all thingswhich arenecessary
or convenientfor performingits functions.

For examplethe ILC hasthepowerto makecontracts,to investits money,to appoint
agentsandbeappointedasanagent,to setup companies,to investin companies,to
enterinto partnerships,joint venturesandprofit-sharingarrangements,to acceptgifts,
grants,bequestsanddevises,to act astrusteeand to chargefor its services. The
powerto investmoneyis not subjectto the limitationsimposedby section63E of the
Audit Act1901.The powerto form andparticipatein the formationof companieswill
enablethe ILC to establishsubsidiaries.

All of the ILC’s powerscanbeexercisedin Australiaor overseas.

Section1911 Guidelinesaboutcertainland acquisitionandland management
functions

Thissectionprovidesthat if the ILC drawsup writtenguidelinesfor the performance
of certainof its land managementandland acquisitionfunctions,it mustgive a free
copyof thoseguidelinesto anyonewho asksfor a copy. The purposeof this sectionis
to ensurethat personsinterestedin receivinggrants,guaranteesor loansin connection
with theperformanceby the ILC of its land acquisitionor land managementfunctions
haveaccessto anywritten criteriaor guidelinesthat areusedby the ILC in determining
thebasisonwhich suchgrants,guaranteesor loanswill bemade.

Section 191J Disposalof surplusland

Thissectionallows the ILC ora subsidiaryto disposeof an interestin land in certain
circumstancesotherthanby grantingit to anAboriginal or TorresStraitIslander
corporation. Sucha disposalmay bemadeonly if the ILC considersthat it is not
necessaryto hold theinterestfor thepurposeofgrantingit to an Aboriginal or Torres
StraitIslandercorporation. Thissectionis includedto providefor unusual
circumstances,suchaswhereanAboriginal or Torres StraitIslandercorporation
surrendersland to the ILC andthereis no otherappropriateAboriginal or Torres Strait
Islandercorporationto which the land might begranted. A disposalunderthis section
would normallyoccurby way ofsale.
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Section191K Commissionmay grantland to the IndigenousLandCorporation

Thepurposeof this sectionis to enableATSICto grantland to the ILC which ATSIC
acquiredfor thepurposeof makinga grantfor thebenefitof Aboriginal personsor
Torres StraitIslandersbutwhich, following the establishmentof the ILC, would be
moreappropriatelyhandledby the ILC.

Sectionl9lL PowersofMinister

Thissectionmakesit clearthat theMinisterdoesnothaveageneralpowerto direct
the ILC. Instead,theMinister’s powersareexpresslylimited to thosesetout in the
legislation.

Section191M Ministermay askfor information

Thissectionmakesit clearthat theMinstercanseekinformationfromthe ILC about
its activitiesandthe ILC mustgive theMinister anyinformationsought.

Division 3 - Nationalindigenouslandstrategyandregionalindigenousland
strategies

Section191N National indigenousland strategy

Thissectionrequiresthe ILC to prepare,andregularlyrevise, anational indigenous
land strategyfor ILC activities. Thestrategyis to relateto a 3-5 yearperiod. The
strategyis to dealwithmatterssuchastheacquisitionof land for grantingto
Aboriginal or TorresStraitIslandercorporations,andland managementand
environmentalissuesaffectingindigenous-heldland. As thestrategyis required,under
section191R,to bemadeavailableonrequestit is not intendedthat it will containany
informationthat couldprejudicethe ILC’s commercialinterestsif the informationwas
knownto competitors,prospectivevendorsorotherpersons.

The ILC shouldalwaysconsiderwhetherit is appropriateto consultATSIC when
developing,revisingandreviewing thenationalstrategy. The ILC may alsoconsider
whetherit is appropriateto consultwith otherrelevantbodies. It is envisagedthat the
ILC will normallyconsultwith ATSIC whenpreparingthe strategyandwhen making
major revisions.

A copyof thenationalstrategyandany changesmadeto it mustbe given to the
Ministerandtabledin eachHouseof Parliamentwithin specifiedtime frames.
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Section191P Regionalindigenousland strategies

Thissectionis designedto ensurethat the ILC developsa regionalfocus. Thesection
requiresthe ILC to prepare,andto reviseregularly,regionalindigenousland strategies
which relate to specifiedregionalareas. Theboundariesof regionalareasareto be
determinedinwriting by the ILC. Thenoteto subsectionl9lP(2) makesit clearthat
the subsectiondoesnot limit theways in which the ILC canexerciseits powerto set
theboundariesfor regionalareas. Forexample,the ILC could designatethat a
regionalareais to includea wholeStateor Territory,or partsof two or more States
and/orTerritories.

Eachregionalstrategyis to relate to a 3-5 yearperiod, andis to dealwith matterssuch
asthe acquisitionof land in the relevantregionalareaby the ILC, andland
managementandenvironmentalissuesaffectingindigenous-heldland in the regional
area. As with the nationalstrategy,it is not intendedthat a regionalstrategywill
containinformationthat could prejudicethecommercialinterestsof the ILC.

Whendeveloping,revisingand reviewinga regional strategy,the ILC Board must
consultwith any ATSIC RegionalCouncilfor a regionthat is includedin oroverlaps
the regionalareato which the regionalstrategyrelates. The ILC Boardmay also
consultwith any otherbodiesor personsthat the membersof theBoard consider
appropriate. Forexample,a LandCouncilestablishedunderland rightslegislationthat
hasland acquisitionor land managementresponsibilitiesoverland includedin a
regionalareamight beconsultedby the ILC in relation to the strategyfor that regional
area.

TheILC Boardmustgive theMinistera copyof a regionalstrategywhen so
requested.

Section1910 IndigenousLand Corporationto haveregardto strategies

Thissectionmakesit clear thatthe ILC is to takethenationalstrategyandany relevant
regionalindigenousland strategiesinto accountwhenperformingits functions.
Subsection191G(3) ensuresthatwhereILC functionsare performedby a subsidiary
thesubsidiarymust alsohaveregardto thenationalstrategyand anyrelevantregional
strategy.

Therequirementthat the ILC developregionalandnational strategiesensuresthat the
ILC performsits land acquisitionand landmanagementfunctionsin aconsidered,
equitableandaccountablemannerwithoutundulyprescribingthepoliciesthat the ILC
shouldadoptin performingthosefunctions.

Section191R IndinenousLand Corporationto makestrategiesavailable

TheILC is to providecopiesof thenationalindigenousland strategyor aregional
indigenousland strategyto membersof thepublic on requestand canchargea fee for
providing suchcopiesto coverits costs.
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Division 4 - Dealingsin LandgrantedbyIndigenousLandCorporation

Section191S Restrictionon right to disposeof, or charge,property

Thissectionimposesrestrictionson sellingor givinga chargeover land held by abody
corporatewherethat land was acquiredby grantfrom the ILC or anILC subsidiaryor
wherethe acquisitionofthe land wasfinancially supportedby agrantfrom the ILC or
a subsidiary. A ‘charge’ is an interestin the land that is given to a personasa security,
usuallyformoneyloanedor servicesprovided;subsection(5) explainsthat ‘charge’
includesmortgagesandagreementsto give amortgage.

Subsection(2) providesthat a body corporatecannotdisposeof its interestin the land
orgive a chargeover the land as a securitywithout the consentofthe ILC. The
provisionfor ILC consentanticipatesthat indigenousland will be held in perpetuitybut
also providesflexibility andallows specialcircumstancesto betakeninto account. If
thebody corporatedisposesof its interestin land orgives a chargeoverit withoutthe
ILC’s consent,subsections191S(3)and(4) makeit clearthe transactionhasno effect.

Section191T Surrenderof land to IndigenousLand Corporation

A body corporatecandisposeof an interestin land held by the body corporateto the
ILC wherethat interestin land wasgrantedby, or wheretheacquisitionof the interest
was financially supportedby a grant from, the ILC or an ILC subsidiary. Under
subsection(2) thedisposalcantakeplaceon the termsandconditionsagreedbetween
the body corporateandthe ILC. The disposalwould usuallybeon termswhich
recogniseboththe valueof thebenefitpreviouslyobtainedfromthe ILC andthevalue
of improvementsmadeto the landby thedisposingbody corporate.

Subsection(3) providesthat interestsin landwhich aredisposedof underthis section
aretakento havebeenacquiredby the ILC underparagraph191D(1 )(b) (which allows
the ILC to acquireinterestsin land by agreementfor thepurposeof makinggrants).

Section191U Landgrantedby IndigenousLandCorporationmustnotbe claimed
undertheAboriginal LandRights(Northern Territory) Act1976

Thepurposeof this sectionis to preventa claim underparagraph50(1)(a)of the
Aboriginal LandRights(Northern Territory) Act1976being madeover land acquired
by meansof a grantfromthe ILC or a subsidiary. Thesectionappliesonly wherethe
interestin the land was acquiredasa resultof theperformanceby the ILC of a
functionunderparagraph191D(1)(a)or (c) or by a subsidiaryof the ILC performinga
correspondingfunction.
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Division 5 - BoardofDirectorsofIndigenousLandCorporation

Section 191V Boardof Directorsof IndigenousLandCorporation

Thissectiondealswith the ILC’s Board ofDirectors. TheILC Boardis to comprise
sevenmembersmadeup of a Chairperson,a DeputyChairperson,theATSIC
Chairpersonandfour othermembers.

Subsection(3) ensuresthatthe ILC Board hasfull powerto act evenif thereis a
vacancyin its membership.However,thequorumrequirementsin subsection192J(2)
would still needto besatisfied.

Section191W ResponsibilitiesofIndigenousLandCorporationBoard

Thissectionmakesthe ILC Board responsiblefor theproperandefficient functioning
of the ILC andfor determiningILC policy.

Section 191X Appointmentof IndigenousLand CorporationDirectors

Thissectiondealswith themeansby which ILC Directorsareappointedandrelated
matters. Subsections(1) and (3) providethat theMinister is to appointsix of the
sevenILC Directorsin writing afterconsultingATSIC andtheMinister for Finance.
The Chairpersonof ATSICwill bean ex-oflicio member. TheILC Chairpersonand at
leastfour otherDirectorsmustbe Aboriginal personsor Torres Strait Islanders. The
Directorsappointedby theMinisterwill be requiredto possessexperiencein land or
environmentalmanagement,businessor financialmanagementor Aboriginal orTorres
StraitIslandercommunitylife. At leasttwo Directorsarerequiredto haveexperience
inbusinessor financialmanagement.It is envisagedthat this provisionwill enable
personswith arangeof relevantexperienceandexpertiseto beappointedto the
Board.

At leastoneappointedILC DirectormustbeanATSIC Commissioner. If sucha
DirectorstopsbeinganATSIC CommissionertheMinister canterminatehis or her
appointment. Thispowerof terminationis in additionto thepowersandduties
relatingto terminationthat areconferredonthe Ministerundersection1 92H.

Section191Y Automatic re-appointmentof incumbentpendingappointmentof
successor

This sectionis intendedto preventa Director’spositionfrom becomingvacantwhen
his or herterm of appointmentexpiresandtheMinisterhasneitherre-appointedthat
Directornor appointeda newDirector. Theeffect of this sectionis that the incumbent
is regardedashavingbeenautomaticallyre-appointed. Thisautomaticre-appointment
is notsubjectto section191X.
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Subsection(3) ensuresthat theappointmentof anincumbentDirectorunderthis
sectionmay beterminatedonly if anappointmentof anotherpersonto that office will
takeeffect immediatelyafter that termination. Thismeansthat despitethe 4 yearlimit
on appointmentsimposedby section191Z, a deemedre-appointmentis notlimited as
to its term.

Division 6 - Administrativeprovisions

Sectionl9lZ Period of appointment

Thissectionstatesthat ILC Directorscanbe appointedfor up to 4 yearsandthat the
periodof appointmentis to bestatedin the instrumentof appointment.

Section192 Basison which IndigenousLandCorporationDirectorsholdoffice

Thissectionprovidesthat ILC Directorswill normally holdoffice on a part-timebasis
with subsection(2) allowing the ILC Chairpersonto holdoffice on a full-time basis.
Thepurposeof subsection(2) is to provide scopefor the appointmentof a full-time
Chairpersonif it appearsthat the requirementsof thepositionjustify it. Other
provisionsin this Division coverthe specialsituationof a full-time Chairperson.

Section 1 92A Remunerationand allowances

Thissectionprovidesthat thesalaryandallowancesfor appointedILC Directorsare
thosepayableundersection194 of thePrincipalAct. Thatsectionwill allow
remunerationofILC Directorsto be determinedby theRemunerationTribunal and
their allowancesto bedeterminedby theMinister.

Section 192B Outsideemployment- full-time IndigenousLandCorporation
Chairperson

Section192B providesthat if thereis a full-time ILC Chairpersonthenheor she is not
to be otherwiseemployedwithout the ILC Board’s approval.

Section192C Leaveof absence- part-timeIndigenousLandCorporationDirectors

This sectionconferspoweronthe ILC Board to allow anILC Directorwho holds
office ona part-timebasisto missan ILC Boardmeeting. TheILC Boardmay
delegatethis powerto theChairperson.
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Section 192D Leaveof absence- full-time IndigenousLandCorporationChairperson

This sectionprovidesthat the recreationalleaveof a full-time ILC Chairpersonwill be
determinedby theRemunerationTribunal, subjectto section87E of thePublic Service
Act1922 (which dealswith the preservationof rightsin respectof leave).

Section192E Acting appointments

Thissectionmakesprovisionforacting appointmentsto andwithin the ILC Boardin
certaincircumstances.

If theChairpersonof the ILC Boardis outsideAustraliaor otherwiseunableto
performhis or herduties,or if the positionis vacant,the DeputyChairpersonis to act
as Chairperson.

TheMinister cantemporarilyfill thepositionof DeputyChairpersonby appointingone
of the ILC Directorsto act asDeputyChairpersonfor aperiodnotexceeding6
months. TheMinistercanalso appointa personas aDirector to fill a temporary
vacancyfor aperiodnotexceeding6 months. Any temporaryappointeesmustmeet
thecriteria for appointmentthat aresetout in section191X.

Section 192F Disclosureof interests

ThissectionrequiresILC Directorsto discloseanyrelevantpecuniaryintereststo the
ILC Board,andthe ILC Boardminutesareto recordthe disclosure. ILC Directors
who havea potential conflict of interestin relationto a mattercannotparticipatein
Board discussionsor decisionsin relationtothat matter.

Section 1 92G Resignation

ILC Directorscanresignby sendingawritten resignationto theMinister.

Section 1 92H Terminationof appointment

Thissectionregulatesthe terminationofappointmentsof ILC Directors. Subsection
(1) confersontheMinistera discretionto terminatethe appointmentof a Director
becauseof misbehaviouror incapacity. Subsection(2) obligestheMinisterto
terminatethe appointmentof a Directorin casesof bankruptcy,otherspecified
financialcircumstances,or failureto disclosea pecuniaryinterestundersection1 92F.

Subsection(3) appliesto a full-time ILC Chairpersononly andprovidesthat the
Ministermustterminatetheemploymentof a full-time Chairpersonif heor sheis
absentwithout leavefor 14 consecutivedaysor for 28 daysin any 12 monthsperiod.
TheMinistermustalsoterminatethe employmentof a full-time Chairpersonif heor
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shecontravenessection1 92B by engagingin otherpaidemploymentwithout the
Minister’s approval.

Subsection(4) appliesto part-timeDirectorsandprovidesthat theMinister must
terminatetheappointmentof any part-timeDirectorwho hasmissed3 consecutive
meetingswithouthaving securedleaveundersection1 92C.

Section 1921 Othertermsand conditions

Thissectionprovidesthat wherethis Act is silentthe Ministermay set additionalterms
andconditionsfor the appointmentofILC Directorsby notification in theGazette.

Division 7- Operationsof IndigenousLandCorporationBoard

Section 192J Meetingsof IndigenousLandCorporationBoard

Thissectionrequiresthe ILC Chairpersonto call Boardmeetingswheneverhe or she
thinks it is appropriate.Themeetingwill bevalidly constitutedif four Directorsare
present. However, if a Directorcannotparticipatebecauseof adisclosedpecuniary
interestin thematterbeingdealtwith by the meeting,and this absencewould leaveless
thanthreeDirectorsat the meeting,thenthe remainingDirectorsareableto form a
quorumfor that meeting.

Subsection(4) providesthat the Chairpersonis to presideatall ILC meetingswhich he
or sheattends.In the absenceof theChairperson,thentheDeputyChairperson
presides. If theDeputyChairpersonis also unavailable,the remainingILC Directors
choosewhich of them is to preside.

Decisionsat ameetingareto be madeby a majorityvote of the ILC Directorswho are
eligible to vote. Thepersonchairingthe meetingis ableto vote andalsohasa casting
vote. TheBoard mustarrangefor the taking of minutesof its meetings.Apart from
theserequirements,the ILC Boardcanset its own meetingprocedures.

Division8 - IndigenousLandCorporationGeneralManager

Section 192K IndigenousLandCorporationGeneralManager

Thissectioncreatesthe positionof ILC GeneralManagerwho is to be appointedin
writing by the ILC Board. TheILC GeneralManageris responsiblefor the day-to-day
administrationof the ILC andmustact in accordancewith the ILC Board’swritten
policiesanddirections.
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Section 192L Termof appointment

The ILC GeneralManagercanbe appointedfor up to 4 years.

Section192M Holdingof office

The ILC GeneralManagerholds office during thepleasureof the ILC Board. This
enablesthe ILC Boardto terminatetheGeneralManager’sappointmentat any time.

Section 1 92N Remunerationand allowancesof IndigenousLandCorporationGeneral
Manager

Thissectionprovidesthat the ILC Boardis to determine,in writing, the ILC General
Manager’ssalaryandallowances.

Section 192P Acting IndigenousLandCorporationGeneralManager

TheBoardcanfill a vacancyin theGeneralManager’sposition onan actingbasisfor
up to six months. The Boardcanmakea similarappointmentif theGeneralManager
is absentfromduty, out of Australia, or unableto performhis or her dutiesfor a
period.

Subsection(2) will ensurethat anythingdoneby a personapparentlyappointedto act
astheGeneralManagerunderthis sectionwill notbe invalid merelybecauseof a
proceduraldefectin theappointment.

Section 1920 Resignation

TheILC GeneralManagercanresignby sendinga written resignationto the ILC
Board.

Section 1 92R Othertermsand conditions

Wherethis Act is silent, the ILC Boardmay determineinwriting the terms and
conditionsonwhich theGeneralManagerholdsoffice.
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Division 9 - Staff

Section192S Staff

TheILC GeneralManagercanengagestafffor the ILC ontermsandconditions
determinedby the ILC Board in writing.

Section192T Arrangementsfor Commissionstaffor CommercialDevelopment
Corporationstaffto performdutiesonbehalfof IndigenousLandCorporation

TheILC GeneralManagercanmakearrangementswith ATSIC’s ChiefExecutive
Officer forATSIC staffto carryoutworkon behalfofthe ILC. TheILC General
Managercanalso makearrangementswith theCommercialDevelopmentCorporation
GeneralManagerfor that Corporation’sstaffto carryoutwork on behalfof the ILC.

Section 1 92U Arrangementsrelatingto staff

TheILC GeneralManagercanmakearrangementsfor officersor employeesof the
Commonwealth,Stateor TerritoryPublic Servicesor authorities,or of otherbodies,
to bemadeavailableto workfor the ILC.

Section 1 92V Consultants

TheILC GeneralManagercanengageappropriatelyqualified orexperienced
consultantson termsandconditionsdeterminedby the ILC Board.

Division 10 - Aboriginal andTorresStraitIslanderLandFund

Section 192WAboriginal andTorres StraitIslanderLandFund

ThissectionestablishesanAboriginal andTorresStraitIslanderLandFund (theLand
Fund). TheLandFundis to be atrustaccountfor thepurposesof section62A of the
Audit Act1901. Thismeansthat theaccountis within the CommonwealthPublic
Accountto which Part IX of theAudit Act applies,supplementedby any special
provisionsof this legislation(see,for example,section193F).

Subsection(3) makesit clearthat moneywhich is not requiredfor making payments
fromtheLandFundis to be investedinaccordancewith section62B of theAuditAct
1901. Thenoteto subsection(3) explainsthat the incomefrom trustfund moneysso
investedis paid into the ConsolidatedRevenueFundbecauseof section81 of the
Constitution. To makesurethat the incomefromLandFundinvestmentsgoesback
into theLandFund, subsection(4) providesthat wheninvestmentsfrom theLand
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Fundproduceincome,anamountequalto that incomeis to be paid into theLandFund
fromthe ConsolidatedRevenueFund. Subsection(5) appropriatesmoneyfromthe
ConsolidatedRevenueFundfor thepurposeofmakingpaymentsinto theLandFund
undersubsection(4).

Section192X Purposeof LandFund

This sectiondefinesthe purposeoftheLandFund for thepurposesof section62A(1)
oftheAuditAct1901. Thepurposeis to makepaymentsto the ILC and ATSIC. The
LandFundwill thusprovidethemoneysthat will enablethe ILC to performits
functionsaswell asprovidingfunding that will assistATSIC to continueperforming
land acquisitionandland managementfunctionsduring the transitionalperiodprior to
1 July 1997. Themakingof the paymentsto the ILC is regulatedby sectionsl93A,
193C and 193E. The paymentsto ATSIC areregulatedby section193B.

Section 1 92Y Businessday

Thissectionexplainsthat a ‘businessday’ is a daywhich is nota Saturday,Sundayor a
public holiday in Canberra. Thisdefinitionwill ensurethat certaintransactionsrelated
to theLandFundwill occur on a normalworking day.

Section 192Z Transferof moneyetc. fromthe fund establishedunderrepealedPart 10
of theNative TitleAct 1993.

This sectionprovidesthat themoneyandinvestmentsheld by the fund setup by Part
10 of theNativeTitle Act 1993will belongto theLandFundas soonas subsection
192Z(2)commences.It ensuresthatthemoneysappropriatedfor the purposesof the
fund that is thepredecessorof theLandFundwill automaticallyvestin theLandFund
whensection201 of theNative Title Act1993andthe regulationsmadeunderit are
repealed.

Section193 Creditsto LandFundin categoryA years

This sectionexplainshowmuchmoneyis to bepaid to theLandFundin categoryA
yearsandensuresthattheLandFundis creditedthe sameamountin real termsin all
exceptthe first of thoseyears(for whichaone-offlargerappropriationis madeby
otherlegislation). ThecategoryA yearsspanthe periodfrom thedayon whichthe
Bill commencesup to andincluding 30 June2004. Thuseachof theninefinancial
yearsspanningthe periodfrom 1 July 1995 to 30 June2004is acategoryA yearasis
thefirst incompletefinancialyearthatbeginswhentheBill comesinto forceandends
on 30 June1995.

The reasonfor making adistinctionbetweenthis first periodandtheyearsthatfollow
it (‘categoryB years’)is thatamountswill bepaidinto theLandFund(or its
predecessor)out ofthe ConsolidatedRevenueFundin thosefirst 10 yearsonly, after
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whichtime theLandFundis intendedto be self-sustaining.Theterms‘categoryA
year’ and‘categoryB year’ will bedefinedin section4(1)of thePrincipal Act.

Subsection(1) providesthat on thefirst businessdayof thesecondcategoryA year
(ie, the financialyearcommencingon 1 July 1995)the LandFundis to be credited
with anamountequal to $121 million multiplied by theindexationfactor. (Fundsfor
the first categoryA yearwill be transferredfromthe previousfund undersection
192Z). Theterm indexationfactor’ is definedin section193Dandis explainedin the
clausenotesfor that section. Theindexationfactoris employedto ensurethat
paymentsinto theLandFundareadjustedin accordancewith pricemovements.

Subsection(2) appliesto eachof thelatercategoryA years,beingthefinancialyears
spanningtheperiod1 July 1996to 30 Jumie2004. In eachof theseyears,the Land
Fundis to be creditedon thefirst businessdaywith anamountthatequalsthe previous
year’samountadjustedby theindexationfactor.

Subsection(3) providesthatthe amountscalculatedundersubsection(1) or (2) areto
be roundeddownto awholedollar amount.

Subsection(4) makesit clearthattheamountspayableunderthis sectionwill bepaid
from theConsolidatedRevenueFund,andsubsection(5) formally appropriatesmoney
from theConsolidatedRevenueFundfor that purpose.Theseprovisionsmeanthat it
will notbe necessaryto makeannualappropriationsin AppropriationActs.

Section193AA Credit to LandFundin first categoryB year

This provision is designedto ensurethattheLandFundwill be ableto providethe ILC
with acertainandregularfundingstreamafterthe first ten years,evenif investmentsof
LandFundmoneysfail to performas expectedin thefirst tenyears. To achievethe
appropriatelevel of self-sustainabihity,areal returnof 4% is requiredthroughoutthe
categoryA years. At this rateof return,theLandFund shouldreachavalueof $1,106
million (in 1994-95dollars)at the endof the tenth categoryA year.

If, on that date,thevalueofthe LandFund (calculatedby addingtogetherthe
uninvestedmoneystandingto the creditof theLandFundandthe marketvalueofits
investmentsas assessedby the Minister for Finance)is lessthanthetargetamount,
thenthe shortfall is to be madeup by apaymentto the LandFundfromConsolidated
Revenueonthefirst businessdayin Octoberof thefirst categoryB year. This will
allow 3 monthsfromthe endof thelast categoryA yearfor thenecessaryevaluation
andcalculationsto occur.

Subsection(4) debitstheConsolidatedRevenueFundto theextentnecessaryfor any
top-uppaymentto bemadeto theLandFund in accordancewith this section.
Subsection(5) providesfor theappropriationof that sum.
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Section 1 93A Paymentsoutof LandFundto IndigenousLandCorporation- category
A years

This sectionsetsout the amountsof the paymentsto bemadefrom theLandFundto
the ILC in categoryA yearsandthe timing andmannerof thosepayments.

As the first categoryA yearwill notbea full year,separateprovisionis madefor that
yearin subsection(1). That subsectionprovidesthat the ILC is to be paid $25 million
ona nominatedbusinessdaywithin 30 daysofthe dayonwhich clause1 of this Bill
commences.

Theremainderof this sectiondealswith the secondand later categoryA years. Onthe
secondbusinessdayin July in eachof thoseyears,the ILC is to be paidthe designated
funding amountfor that year. Thusthe ILC will havea certainandregularfunding
stream,receivingannualinstalmentsin eachofthe nine categoryA yearscommencing
on 1 July 1995.

The ‘designatedfunding amount’for categoryA yearsis workedoutusingthe formulae
in subsections(4), (5), (6) and(7) androundeddown in accordancewith subsection
(8). Thatamountstartsfrom a basefigureof $24million in 1994-95dollarsand is
adjustedcumulativelyeachyearby referenceto the indexationfactor. An additional
adjustmentis madefor the fourth categoryA yearto takeinto accountthat in that year
andin following categoryA yearsthe ILC will bepaid anadditional$21 million (in
1994-95dollars)that hadbeenpreviouslypaid to ATSIC. Thebasefigurefor the
fourth andsucceedingcategoryA yearswill thusbe $45 million (in 1994-95dollars).
Paymentswill bemadeundersubsection(2) to the ILC on the secondbusinessdayof
Julyin eachfinancialyearin recognitionof the factthattheLandFunditselfwill be
creditedwith fundson the first businessdayof eachof the latercategoryA years.

Section193B Paymentsoutof Land Fundto Commission- secondandthird category
A years

The purposeof this sectionis to providefor paymentsto ATSIC from theLandFund
for atransitionalperiodduring which it will continueto befundedat thesamelevel
that appliedbeforethe enactmentof this Bill. Thiswill enableATSIC to continueto
performits land acquisitionandland managementfunctionsunderthePrincipalAct.
Thatpurposeis reflectedin subsection(6).

Noprovisionis madefor a paymentto ATSIC in the first categoryA yearasit will
receivemoneysfor its land acquisitionandland managementfunctionsunderother
legislationfor this year. Thus this sectionmakesprovisionfor the secondandthird
categoryA yearsonly. Onthe secondbusinessdayinJuly in eachofthoseyears,
ATSIC isto bepaid theeligible funding amountfor that year. ThusATSIC will havea
certainandregularfunding stream,receivingannualinstalmentsin eachof the two
categoryA yearsduringwhich it will receivefunding from theLandFund.

The‘eligible funding amountfor the secondandthird categoryA yearsareworkedout
usingthe formulaein subsections(3) and (4) and areroundeddown in accordancewith
subsection(5). Theeligible fundingamountstartsfrom a basefigureof $21 million in
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1994-95dollarsandis adjustedcumulativelyin eachofthe two applicableyearsby
referenceto the indexationfactorworkedoutundersection1 93D.

Section l93C Paymentsoutof LandFundto IndigenousLandCorporation- category
B years
Thissectionsetsout theamounts,timing and mannerofpaymentsto the ILC from the
LandFundin categoryB years,that is, theyearsinwhich theLandFundis no longer
beingcreditedwith amountsfromthe ConsolidatedRevenueFund. In eachof these
years,the ILC is to be paid thedesignatedfunding amountfor that yearon the last
businessdayof theyear. Thedesignatedfunding amountfor a categoryB yearis
workedout in accordancewith subsections(3) and (4) andis equalto the realisedreal
returnon the investmentsof theLandFundin respectof thepreviousyear. This
requiresthe returnon investmentsto be adjustedin accordancewith usualaccounting
practiceto takeaccountof bothinflation, calculatedusingthe indexationfactor setout
in section193D,and thedegreeto which returnsactuallyaccrueto theLandFund.

Wherethe amountof the realisedrealreturnis negative,this sectionhasthe
consequencethat no amountis payableto the ILC outof the LandFundandadvances
may needto bemadeundersection193E.

Section 1 93D Indexationfactor

Thissectionsetsout the methodby which the indexationfactorreferredto in sections
193, 193A, 193AA, 193B, 193C, 1931, 193L and193N is workedout. Theuseof this
factorensuresthat pricemovementsaretakeninto accountin working out the
amountsto be paid into theLandFundincategoryA years,theamountspaidoutof
the LandFundin bothcategoryA andcategoryB yearsandtheborrowing and
guaranteelimits ofthe ILC.

ForbothcategoryA andcategoryB yearsthe indexationfactor is workedoutby
referenceto the implicit price deflatorfor grossnon-farmproductthat is publishedby
theAustralianStatisticianin respectof eachquarter. Thesefiguresareusedasindex
numbersfor thepurposeof the formulaethat determinethe indexationfactor.

Subsection(1) providesthat the indexationfactorfor a categoryA yearis workedout
by dividing thesumof the indexnumbersfor the four quartersendingon 31 March
immediatelyprecedingthat year,by thesumof the indexnumbersfor the four quarters
endingon 31 March in theyearbeforethat. Forexample,in the categoryA yearthat
commenceson 1 July 1996 andendson 30 June1997,thesumof the indexnumbers
for theJune,SeptemberandDecember1995 quartersandtheMarch 1996quarterwill
be divided by thesumof the indexnumbersfor the June,SeptemberandDecember
1994quartersandtheMarch 1995 quarter.

An April to Marchyearhasbeenchosenfor the purposeof working out the indexation
factor for categoryA yearssothat the indexationfactorcanbe knownwell beforethe
beginningof eachcategoryA year(otherthanthe first suchyear). Thiswill enable
paymentsofthe correctamountto bemadeinto theLandFundon the daysspecifiedin
section193.
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Subsection(2) providesthatthe indexationfactorfor a categoryB yearis workedout
by dividing the sumofthe indexnumbersfor the four quartersendingon 30 June
immediatelyprecedingthat yearby thesumof the indexnumbersfor the four quarters
endingon 30 Junein theyearbeforethat. Forexample,in the first CategoryB year
commencingon 1 July2004,the sumof the indexnumbersfor the Septemberand
December2003 quartersandthe March andJune2004 quarterswill bedivided by the
sumofthe indexnumbersfor theSeptemberandDecember2002 quartersandthe
March andJune2003 quarters.

ForcategoryB yearsthe normalJuly to Junefinancialyearhasbeenchosenfor
working out the indexationfactorto ensurethat the amountpayableto the ILC outof
theLandFundin categoryB yearsreflectsthe performanceof theFundin the
immediatelyprecedingfinancialyearin realterms. As the precedingJunequarter
indexnumberis notavailableat the commencementof afinancialyear,theamount
payableto the ILC in a categoryB yearmay notbe knownuntil sometime in August.
Consequently,provisionis madeinsection193C for the first instalmentof paymentsin
categoryB yearsto bemadeat the end of August.

Subsection(3) requiresthe indexationfactorobtainedby applyingthe formulain
subsection(1) or (2) to beroundedup or down to threedecimalpoints.

Subsection(4) ensuresthatthe index numberwill remainascertainableif theAustralian
Statisticianchangesthereferencebasefor the implicit pricedeflatorfor grossnon-farm
product.

Section l93E Advanceson accountof payments

Thissectionallows advancesto bemadeto the ILC outof the LandFund on account
of paymentsthat may becomepayableto the ILC during a specifiedlaterfinancialyear.

Undersubsection(1), advancesmay be madeonly if theMinister is satisfiedthat it is
appropriateto do so becauseof specialcircumstances.An exampleof special
circumstancescould occurin a categoryB yearwhereno amountsarepayableto the
ILC from theLandFundbecauseof a negativereal returnon investments.In such
circumstancestheMinistermay think it appropriatefor the ILC to be fundedby
advancesmadein respectof a futureyearforwhich economicforecastsindicatereal
returnswould berealisedby theFund.

Subsection(3) providesfor thecasewherethe amountadvancedto the ILC by
referenceto a specifiedyearturnsout to begreaterthantheamountpayableto the
ILC undersection193Aor 193C for that year. When this occurs,the ILC is liable to
repayto theCommonwealththeamountof theexcess,

Subsections(4) and(5) areconsequentialon theconstitutionalrequirementthat
amountsreceivedby the Commonwealthmustbepaid into the ConsolidatedRevenue
Fund. Thesesubsectionsensurethat whereanamountis paid to the Commonwealth
undersubsection(3), anequalamount is creditedto the LandFund andthat amountis
appropriatedfrom theConsolidatedRevenueFund.
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Subsection(6) allows anadvancein excessof entitlementsto be recoveredasa debt
dueto theCommonwealthby courtactionor to bedeductedfrom amountspayableto
the ILC.

Section193F Delegationof investmentpowersby Minister forFinance

Thepurposeof this sectionis to enabletheMinister forFinanceto delegateto a
memberof staffof ATSIC theMinister’s powersundersection62BoftheAmiditAct
1901 to makeinvestmentsof theLandFund.

Section193G Consultativeforum oninvestmentpolicy of the LandFund

Thepurposeof this sectionis to providea forum throughwhich the ILC Boardmay
expressits viewsaboutthe investmentpolicy of theLandFundto theperson
responsiblefor makinginvestmentsof moneysstandingto thecreditof the Fundandto
otherrelevantpersons.

Subsection(1) providesfor themechanismsby which that purposeis achieved. A
meetingis to be convenedby the Ministerat leasttwice eachfinancialyearbetween
nominatedILC Directors,anyotherpersonsconsideredby theMinister to be
appropriate,and thedelegateof theMinister forFinancewho makesinvestmentsofthe
LandFund. Examplesofthe other personswhom theMinistermay wish to havein
attendanceat the meetingareCommonwealthemployeesor otherpersonswith
expertisein investmentplanning and relatedmatters. Eachsuchpersonmay request
informationwhichrelatesto the managementand/orperformanceof investmentsof the
LandFundandtheMinister mustprovidesuchinformation. Althoughthe ILC
Directorsmay expresstheirviews at a meetingconvenedunderthis sectionit is not the
intentionthat theymay directthe delegateas to how LandFundmoneysshouldbe
invested.

Subsection(2) makesit clearthat theMinister may attenda meetingconvenedby him
or herunderthis sectionbut is notobligedto do so.

Section193H Accountsandfinancial statements

Thepurposeof this sectionis to imposeon ATSIC anobligationto keepaccountsand
preparefinancialstatementsin respectof theLandFund. It is intendedthat these
accountsand statementswill be usedin thepreparationof the reportrequiredunder
thenext section.
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Section 1931 AnnualreportaboutLandFund

Thissectiondealswith annualreportson the performanceof theLandFund. The
Minister is responsibleunderthis sectionfor makingsurethat annualreportsare
prepared,and aretabledin Parliamentwithin 15 sitting daysafterpreparation.

Subsection(1) requiresanannualreportonthe LandFund’s activitiesduring a financial
yearto be preparedassoonaspossibleafter theendof that financialyear. Under
subsection(2) the annualreportmustgive details of:

• amountscreditedto andpaid outof theLandFundduring that financialyear

• LandFundinvestments

• the realisedrealreturnon thoseinvestments.

TheReportmust alsoprovideanyotherinformationthat is requiredby the regulations.

Division 11 - Finances

Section193J Applicationof moneyheld by IndigenousLandCorporation

Thissectionlimits theways inwhich the ILC canspendits money. TheILC canuse
its moneyfor:

• costs,expensesandotherdebtsrelatedto its functionsand powers

• salariesandallowancesof staffand consultants

• otherpaymentswhich areauthorisedor requiredby law.

Paymentswhich the ILC maybe requiredto makeincludefees andchargesarising
from transactionsand contractsthat it enters. An exampleof apaymentthat the ILC
will beauthorisedto makeis a paymentby wayof making an investment.

Section193K Applicationof theAudit Act1901 to the IndigenousLand Corporation

Thissectionmakesit clearthat Division 2 ofPartXI of theAuditAct1901appliesto
the ILC, with certainmodifications. Oneof thesemodificationsis that section63E of
that Act (whichdealswith investment)is not to apply. Thismeansthatthe ILC may
investanymoneysnot immediatelyrequiredfor theperformanceof its functionsin any
mannerwhich is legally opento it and is notconfinedby the limitations in section63E.

The secondmodificationis to addto the reportingrequirementscontainedin section
63H of that Act the requirementto reporton anymattersspecifiedin regulations.The
reportundersection63H requiresdetailsofthe ILC’s operationsto begiven together
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with financialstatements,but theremay bespecific matterson which it maybe
considereddesirablethat moredetailedinformationbegivenandregulationscanbe
madefor this purpose.

Thethird modificationis that the first categoryA year(whichwill notbea full
financialyear)is to betreatedas if it werea financialyear.

Noprovisionis madein this legislatonfor theapplicationof theAuditAct 1901 to the
ILC’s subsidiariesasthis will occurundersection7OBB of that Act without theneed
for furtherprovision.

Section193L Borrowing

Thissectionpermitsthe ILC to borrow moneyand placeslimitationsonthat powerby
imposingaborrowinglimit. It operatesin conjunctionwith section193N(which
imposesa guaranteelimit) to imposea singleceiling on the level of the ILC’s liabilities.
Theborrowinglimit hasbeensetat a level that both recognisesthe commercialnature
of muchof the ILC’s operationsand aimsat responsiblefinancialmanagement.

Theborrowinglimit for the first threecategoryA yearsis designedto ensurethat the
total liabilities of theILC and its subsidiariesdo notat anytime in that period exceed
$100 million in 1994-95dollars. Theborrowinglimit for the fourth categoryA year
andall lateryearsis designedto ensurethat the total liabilities of the ILC andits
subsidiariesdo notat any time in that periodexceed$200million in 1997-98dollars.

Theindexationfactorworkedoutundersubsectionl93D(1)or (2) (dependingon
whethertheyearis a categoryA or categoryB year)is usedto adjusttheborrowing
limit in eachyearexceptthe first andfourth categoryA years(whichareusedasbase
years).

Thesumof the liabilities brought into accountundersubsection(2) includenotonly
thecurrentborrowingsandactualliabilities of the ILC and its subsidiariesbut alsothe
amountof any proposedborrowing, andcontingentliabilities in respectof guaramitees.
Theinclusionof subsidiariesliabilities in theborrowinglimit providesan incentivefor
the ILC to controlandmonitor theactivitiesof its subsidiaries.

If the ILC doesexceedits borrowinglimit, anyborrowingarrangementsin excessof
that limit arestill valid. Thisprotectsthe interestsof bonafide third parties. TheILC
canonlyraisemoneyby borrowing. It cannot,for example,raisemoneyby issuing
shares.

Section 1 93M Giving of securityoverassets

TheILC canuseits assetsas securityfor moneyborrowedundersection1 93L andin
connectionwith guaranteesgivenby it. It cannototherwisegivesecurityover its
assets.
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Section 193N Limit on guarantees

Thissectioncomplementssection l93Lby placinga guaranteelimit on thegiving of
guarantees.Thelimit is workedoutby referenceto thesamefactorsthat apply to
establishingtheborrowing limit. Theamountof theguaranteelimit is identicalto the
borrowing limit. The combinedeffectof sectionsl93L and 193N is that the ILC is
unableto assumeliabilities eitherby borrowingor by giving guaranteesthat would
pushthecombinedliabilities of itselfandits subsidiariesabove$100 million (in 1994-
95 dollars) in thefirst threecategoryA years;or above$200 million (in 1997-98
dollars)in any lateryear.

Subsection(8) ensuresthat if the ILC doesgive a guaranteethat putsthesumof its
liabilities overtheguaranteelimit, theguaranteeis still valid. Thisprotectsthe
interestsof bonafide third parties.

Section193P Exemptionfromtaxation

Thissectionmakesit clearthatthe ILC is notsubjectto taxation imposedby a law of
the Commonwealth,a Stateor a Territory.

Section1930 Foreignsubsidiaries

This sectionrequiresthe ILC to takestepsto ensurethat foreigncompaniesdo not
becomeILC subsidiaries.However, theMinister cangive permissionfora foreign
companyto becomeanILC subsidiary.

Division 12 - Exemptionsfrom s/cl/impduty etc.

Section193R Exemptionfrom stampdutyetc.

Thissectionis designedto ensurethat stampdutyandother similartaxesarenot
payabletwice in a yearin respectof boththe acquisitionandthegrantof an interestin
land by theILC or a subsidiary. To achievethis purpose,thesectionprovidesfor
certainmattersto be exemptfromthe paymentof stampdutyor similar taxes.
Subsection(1) explainsthat anexemptmattercanbe:

• thegrantof land by the ILC andanyagreementsrelatingto such a grantif that
granttakesplacelessthan 12 monthsafterthe ILC acquiredthe land;

• whereanILC subsidiaryhasbeengiven land acquisitionfunctions,thegrantof
land by an ILC subsidiaryand any agreementsrelatingto sucha grantif thegrant
takesplacelessthan 12 monthsafter the subsidiaryacquiredthe land;
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thegrantof land to the ILC by ATSIC undersection191K or anagreement
relatingto sucha grant;

thedisposalof land backto the ILC undersection191T or anagreementrelating
to such a disposal,or the receiptof moneyby a body corporateor its agentfor
sucha disposal.

Division 13 - Secrecy

Section193S Secrecy

This sectionprohibitsthe disclosureof certaininformation andcreatesoffencesfor
contraventionof theprohibition, subjectto certainqualifications. Thesectionis
designedto protectthe secrecyof commerciallyconfidentialinformationand of
information that is secretaccordingto thebeliefsof an indigenousgroup.

Subsection(1) explainsthe termsthat areusedin this section. Thedefinitionof ILC
officer encompassespastandpresentILC Directors,GeneralManagers,and staffand
consultantswho haveworkedfor the ILC underDivision 9, aswell asthe directors
andemployeesof ILC subsidiaries.

Subsection(2) describesthe type of information anddocumentsthat arecoveredby
thesecrecyobligationimposedon ILC officers by subsection(3). That obligationis to
notdivulge, eitherdirectly or indirectly, any informationor document:

which concernstheaffairs of anotherpersonthat the ILC officer haslearnedabout
or obtainedthroughhis orherwork with the ILC andwheredisclosureor
productionmight be commerciallydamagingfor thepersonit concerns;

which the ILC officer knowsis sacredor otherwisesignificant for Aboriginal
peopleor TorresStraitIslandersandwheredisclosureor productionwould be
contraryto theviewsor sensitivitiesofthosepersons.

Subsection(4) imposesapenaltyof up to 12 monthsimprisonmentfor breachesof
subsection(3).

Subsection(5) providesthat anILC officer cannotbe madeto disclosecertain
information orproducecertaindocumentsto a court, if it is information ora
document:

concerningtheaffairsof anotherpersonthat the ILC officer haslearnedthrough
his or herwork with the ILC wheredivulging the informationmight be
commerciallydamagingto thepersonit concerns;or

wherethe informationis consideredsecretor sacredby a particulargroup of
Aboriginal peopleor Torres Strait Islandersandwheredisclosureorproduction
would becontraryto theviewsor sensitivitiesof thosepersons.
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Thereareexceptionsto theprohibition. Subsection(6) makesit clearthat an ILC
officer is notpreventedfrom disclosinginformationbecauseof subsection(3) or (5) if
thedisclosureoccursin relationto the performanceby the ILC or its subsidiariesof a
functionor powerof the ILC. Also, subsection(7) makesit clearthat theprovisions
of subsections(3) and(5) that arenotconcernedwith sacredinformationdo not apply
if disclosureis for thepurposesof criminal proceedings.However,theprotectionthat
is providedunderthis sectionto informationthat is consideredsacredor otherwise
significantby a particulargroupof Aboriginal peopleor TorresStraitIslanders
continuesto operatein thecontextof criminal proceedings.

Division 14 - Delegation

Section 193T Delegationto IndigenousLand CorporationGeneralManageror
memberof staff

Thissectiongivesthe ILC thepowerto delegateanyof its powersor functionsto the
ILC GeneralManageror to ILC staffmembers.”

[Note: section193T is the lastof the provisionsinsertedby Clause3 of the Bill].

Division 2 - Consequentialamendments

Clause4 Title

Thisclauseamendsthe long title of thePrincipalAct by insertingthewords‘an
IndigenousLandCorporationaftertheword ‘Authority’. The purposeofthis
amendmentis to ensurethat the long title will reflect thenewcontentof thePrincipal
Act.

Clause5 Interpretation

Thisclauseamendssection4 of thePrincipalAct, which containsdefinitionsof
importantwordsand termsusedin that Act, by insertingnewdefinitionsandamending
othersto takeaccountof newPart4A. Of particularimportanceto newPart4A are
the definitionsofthe terms ‘Aboriginal orTorresStraitIslandercorporation’and
‘holder which are explainedin the clausenotesto clause3 (section191E).

Many amendmentsareconsequentialuponthe establishmentof a new Corporationand
anewLandFundunderthePrincipalAct which hasnecessitatedchangesto the
referencesto Aboriginal andTorres StraitIslanderCommercialDevelopment
CorporationandtheRegionalLandFundalreadyestablishedunderthe Act.
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Clause6 Insertionof new section

Thisclauseinsertsnewsection4B into thePrincipalAct. This sectiondefinesthe term
‘indigenous-heldland’ which is explainedin thenotesto clause3 (section191E).

Clause7 Functionsof Office

Thisclausemakesamendmentsto section76 of thePrincipalAct, which dealswith the
functionsof the Office ofEvaluationand Audit (referredto hereastheOffice). The
amendmentsmakesurethat the Officecanevaluateand/oraudit particularaspectsof
the ILC’s operationsor the operationsof its subsidiaries,at the requestof eitherthe
Ministeror the ILC.

TheOffice is alsogiven thepowerto evaluateor audit individuals,bodiescorporateor
unincorporatedbodiesto whom the ILC orone its subsidiarieshasgiven grantsor
loans,or forwhom theILC or oneits subsidiarieshasactedasguarantor.Thispower
is limited to mattersconcerningthosegrants,loans orguarantees,andis to be
exercisedontherequestof theMinisteror the1LC.

TheOffice is to reportto theMinisterandthe ILC aboutits auditingor evaluatingat
leastevery3 months,andto tell them aboutanyproblemswith theoperationsof the
ILC or its subsidiaries.

Clause8 Examinationof documentsetc.

Thisclauseamendssection78Aof thePrincipal Act, which dealswith thepowerof
theOfficeof EvaluationandAudit to examinedocuments.Thepurposeof this
amendmentis to ensurethat the Office canexaminedocumentssothat it canperform
the functionsgiven to it by clause7 of this Bill.

Clause9 Boardof Directorsof CommercialDevelopmentCorporation

Thisclauseamendssection155 of thePrincipalAct by insertinga newsubsection
155(3). Thissubsectionprovidesthat theoperationsof the CommercialDevelopment
CorporationBoardarenotaffectedby a vacancyorvacanciesonthat Board. This is
to ensureconsistencywith the correspondingprovisionin relationto the ILC Board.

Clause10 Re-numberingof sections192 and 193 of thePrincipal Act

This isa technicalclauseto renumbertwo existingsectionsof thePrincipal Act
consequentialuponthe insertionof Part4A.
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Clause 11 RegionalLandFund

This clauseamendsvarioussectionsin thePrincipalAct to replacereferencesto ‘Land
Fund with ‘RegionalLandFund’wheneveroccurring,andto distinguishtheRegional
LandFundfromtheFundestablishedby this Bill.

Clause12 Aboriginal and TorresStraitIslanderCommercialDevelopment
Corporation

Prior to this Bill, the only Corporationdealtwith by thePrincipalAct wasthe
Aboriginal andTorresStrait IslanderCommercialDevelopmentCorporation.Forthis
reason,referencesin thePrincipalAct to ‘the Corporation’werereferencesto the
Aboriginal andTorresStrait IslanderCommercialDevelopmentCorporation.This
clausereplacesall referencesto the ‘Corporation’with ‘CommercialDevelopment
Corporation’to removeanyconfusionbetweenit andthenewIndigenousLand
Corporation.

Clause13 CommercialDevelopmentCorporationGeneralManager

This clausehasa similar purposeto clause10, andamendsreferencesin thePrincipal
Act to ‘GeneralManager’to read‘CommercialDevelopmentCorporationGeneral
Manager’.

Clause14 CommercialDevelopmentCorporationDirectors

Thisclausehasa similar purposeto clauses10 and 11, and amendsexistingreferences
in thePrincipalAct to ‘Director’ to read‘CommercialDevelopmentCorporation
Director’.

PART 3-AMENDMENT OF OTHER ACTS

Clause15 Amendmentof other Acts

Thisclauseexplainsthat the detailsaboutamendmentsto otherCommonwealthActs
aresetout in the Schedule.
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SCHEDULE

Thisscheduledescribesthe amendmentsto bemadeto otherActs.

NativeTitle Act1993

Theseamendments:

removePart 10 (which dealswith tile NationalAboriginal and TorresStrait

IslanderLandFund)and referencesto Part 10 fromtheNative Title Act1993;
amendsections204 and206, which dealwith thedutiesof theParliamentaryJoint
Committeeon NativeTitle, to includewithin its termsof referencethe ILC and the
LandFundestablishedby this legislation.

RemunerationTribunal Act1973

Thisamendmentto subsection7(9) insertsa newparagraphin that subsectionto make
it clearthat the remunerationand allowancespayableto personsappointedor holding
office undernewPart4A of thePrincipalAct areto bepaidfrom ILC funds.












