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LAND FUND AND INDIGENOUS LAND CORPORATION (ATSIC
~ AMENDMENT) BILL 1994

OUTLINE

The purposeof this Bill is to establisha Land Fundand an IndigenousLand
Corporationto enableAboriginal and TorresStrait Islanderpeopleto acquireand
manageland in a waythat will providethemwith social,cultural andeconomic
benefits. TheFund is beingestablishedin recognitionof thefact that mostindigenous
peoplewill not benefit from theHigh CourtsMabo (No. 2) decisionandtheNative
Title Act 1993becausetheyweredispossessedoftheir land andcannottherefore
demonstratethecontinuousassociationnecessaryto provenativetitle.

TheBill insertsinto theAboriginalandTorresStraitIslanderCommissionAct 1989
(the Principal Act) a newPart4A which establishestheLand Fundand an Indigenous
Land Corporation(ILC) which will receivemoneysfrom theFund. Division 2 of Part
4A makesprovisionfor thefunctionsand powersof theILC. Theprimaryfunctionsof
the ILC areto acquireland for indigenouspeopleandto undertakeor make
arrangementsfor the managementof land heldby indigenouspeople. ‘l’he ILC will be
ableto establishsubsidiariesto carryout functionscorrespondingto thoseof theILC.

Division 3 of Part4A requirestheILC to preparenationalandregionalstrategies
relatedto the acquisitionof land andmanagementandenvironmentalissuesrelatingto
indigenousland. Division 4 placesrestrictionson dealingsin land grantedby theILC.

It also preventstheclaimingof landpurchasedby theILC, or with a grantprovidedby
theILC, undertheAboriginal LandRights(Northern Territory) Act 1976.

Division 5 of Part 4A of theAct establishesa Boardof Directorsof theILC to be
appointedby theMinister. Directorsarerequiredto haveexperiencein land or
environmentalmanagement,experiencein Aboriginal or TorresStrait Islander
communitylife or businessor financialmanagementwith at leasttwo directorshaving
experiencein this lattercategory.Divisions 6 and7 cover administrativeand
operationalprovisionsrelatedto theBoardof theILC; Divisions 8 and9 provide for
the appointmentof a GeneralManagerandstaffof the ILC.

Division 10 of Part 4A establishesthe Aboriginal andTorresStrait IslanderLand Fund
as a Trust Accountwithin thePublicAccount. TheBill providesthat for thefirst 10
yearsof the existenceof theFund it will be creditedspecifiedamountsdrawnfrom
consolidatedrevenueandthat theILC will bepaid specifiedamountsdrawnfrom the
Fund. During a transitionalperiod, ATSIC will alsobe paid amountsdrawn down
fromtheFund. At theendof 10 yearstheILC will receivefrom the Fundeachyear
therealisedreal returnson investmentsmadeby theFund. The Bill providesfor a
consultativeforum, includingmembersof theBoardof the ILC, to discussthe
investmentpolicy of theFund.
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Division 11 of Part4A includesprovisionsrelatedto thefinancesof theILC. A limit is
placed on theborrowingsandguaranteeswhichmay beincurredby the ILC. The ILC
is exemptedfrom generaltaxationlaws,includingincometax. Division 12 exemptsthe
ILC from the paymentof stampduty in certaincircumstances.Divisions 13 and14
respectivelymakeprovisionfor secrecyand thedelegationof the1LC’s powers.

TheBill also makesconsequentialamendmentsto thePrincipal Act includingthe
conferralof powerson theOffice ofEvaluationandAudit to evaluateor audit aspects
of theoperationof theILC or its subsidiaries.

FINANCIAL IMPACT

From 1995-96,theBill providesfor thesettingaside,within thePublicAccount, of
$121 million annually,indexedin termsof 1994-95dollarsfor the purposeof
establishingthe LandFund. Thisamountwill include$21 million currentlyincludedin
the global allocationto the Aboriginal and Torres StraitIslanderCommission. The
Commissionwill continueto receivethat $21 million from theLand Fundin the 1995-
96 and 1996-97financial years,indexedin termsof 1994-95 dollars.

In the 1994-95financial yeartheILC will bepaid$25 million drawnfrom an interim
find establishedundertheNai~iveTitle Act 1993. In the following two years,theILC
will bepaid $24 million annuallyfrom theFund indexedin 1994-95dollars. In the
following sevenyearstheILC will receive$45 million annuallyindexedin 1994-95
dollars. Thereafter,the ILC will be paidmoneysearnedfrom the investmentsmadeby
theFund. The drawdownsto theILC will be Commonwealthoutlays.
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NOTES ON CLAUSES

PART i - PRELIMINARY

Clause 1 ShortTitle etc.

This clauseprovidesthat the legislationis to be calledtheLandFundandIndigenous
LandCorporation (ATSICAmendment,)Act 1994. The clausealso providesthat when
theterm ‘Principal Act’ isusedin theBill, it meanstheAboriginalandTorresStrait
IslanderCommissionAct 1989.

Clause2 Commencement

Thisclausestatesthat the legislationwill commenceon a datefixed by theGovernor-
Generalby Proclamation.However,if thereis noProclamationwithin six monthsof
thedateof Royal Assent,the legislationcommencesthedayafterthat six monthperiod
expires.

PART 2- AMENDMENTS RELATING TO THE ESTABLISHMENT OF THE
INDIGENOUS LAND CORPORATION

AND THE ABORIGINAL AND TORRIES STRAIT ISLANDER LAND FUND

Division 1 - Establishment

Clause3 Insertionof newPart

Thisclauseallows for the insertionof Part4A into theAboriginaland TorresStrait
IslanderCommissionAct 1989(thePrincipal Act). Part 4A dealswith the
establishmentof the IndigenousLand Corporationandthe establishmentof the
Aboriginal andTorresStraitIslanderLand Fund.

The following notesreferto proposedprovisionsto be insertedinto thePrincipalAct
by clause3.

“PART 4A - iNDIGENOUSLAND CORPORATIONAND ABORIGINAL AND
TORRES STRAIT ISLANDER LAND FUND
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DivisionI - IndigenousLandCorporation

Section 191A IndigenousLandCorporation

ThissectionestablishestheIndigenousLand Corporation(ILC) as a bodycorporate,
with the normalattributesof a bodycorporate.Theseattributesareperpetual
succession,a corporateseal, thepowerto acquire,hold and disposeof propertyand
theability to sueandbe suedunderthecorporatename.

Sec~on191B Purj~esof Incflg~nousLaii~Corporañon

Thissectionsetsoutthat theILC is establishedfor thepurposesof assistingAboriginal
peopleandTorresStrait Islandersbothto acquireland andto manageland heldby
them. The objectiveof that assistanceisto providebenefitsfor Aboriginal peopleand
TorresStrait Islanders. Thebenefitsmaybeeconomic,environmental,social or
culturalin character.

Division2 - FunctionsandpowersofIndigenousLandCorporation

Section 191C Functionsof IndigenousLand Corporation

This sectionsetsout the generalframeworkof the ILC’s functions. Thesefunctions
are

• land acquisitionftmnctionswhich aredescribedin section19 ID;

• land managementfunctionswhich are describedin section191E;

• other functionsthat areconferredon the ILC underthis legislationsuchasthe
preparationof indigenouslandstrategies(sections191N and191P)or the
utilisationof ILC subsidiaries(section191G); and

• functionsthatareconduciveor incidental to theperformanceof any of the above
functions.

As an independent,commercially-orientedbody it is intendedthat theILC will beable
to focusclearly onthe land acquisitionandlandmanagementneedsofindigenous
peopleand addresstheseon a plannedand strategicbasis.

Section1 9lD Land acq~~i~jtionfunctionsofinthg~nou&LandCorporatio.n

This sectiondealswith thefunctionsby meansof which theILC will acquireor
facilitatethe acquisitionof land for the benefitofAboriginal peopleor TorresStrait
Islanders.
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Underthis section,grantsof land andmoneymaybemadeto Aboriginal or Torres
StraitIslandercorporations.Guaranteesin respectof theacquisitionof land by such
corporationsmay alsobegivenby the ILC.

Subsection(1) describestheILC’s land acquisitionfunctions,which are:

to grant land to Aboriginal or TorresStraitIslandercorporations;

to purchaseinterestsin land for thepurposeof making suchgrants;

to makegrantsof moneyto Aboriginal or Torres StraitIslandercorporationsso
that they canacquireinterestsin land; and

to act asguarantorfor loansmadeby third partiesto Aboriginal or TorresStrait
Islandercorporationssothat theycanacquireinterestsin land.

The terms’”interest”in relationto land’ and‘Aboriginal or TorresStrait Islander
corporation’havespecific meaningswhich areset out in clause5 of the Bill andwill be
insertedinto section4 ofthePrincipal Act.

An interest in land encompassesan interestwhich derivesfrom having a right, power
or privilegeoveror in connectionwith land aswell as eithera freeholdor leasehold
interest.

An Aboriginal or TorresStrait Islandercorporationmeansan Aboriginal association
incorporatedunderPart IV of theAboriginal CouncilsandAssociationsAct 1976; a
bodycorporatewhosemembershipis limited to Aboriginal peopleand/orTorresStrait
Islanders;or a bodycorporatewherethecontrollinginterestis heldby Aboriginal
peopleand/orTorresStrait Islanders.

Subsection(2) makesit clearthat theILC cangrantmoneyon termsand conditions
that mustrelateto:

the purposesfor which themoneymay be spent;

• the periodwithin which themoneyis to bespent;

the acquittalof moneyspent;or

the giving of informationin relationto thegrant.

This provisionensuresthat theILC’s powerto makegrantsis flexible while
maintainingproperaccountability. The subsectionalso requiresthe ILC to take
reasonablestepsto recovergrantswheretheconditionsareinfringed.

In relationto guarantees,subsection(2A) leavesat largethetermsand conditions
which maybe imposedby theILC so that the mechanism retainsmaximumflexibility.
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Although theILC is ableto makegrantsof moneyto Aboriginal or TorresStrait
Islandercorporationson termsthatwould enablea corporationto acquirelandwithout
any further involvementby the ILC, subsection(3) requirestheILC to give priority to
performingits landacquisitionfunctionsby acquiringland andgrantingit assoonas
possibleto an Aboriginal or TorresStrait Islandercorporation. In instanceswherethe
ILC considersit appropriateto makeagrantof moneyratherthanof landto an
Aboriginal or TorresStrait Islandercorporation,theILC would usuallybeinvolved in
thepurchaseas the agent. Only wheneitherof thosecoursesis impracticableor
inadvisablefor commercialor otherreasonswould theILC beexpectedto performits
land acquisitionfunctionsin a different manner.

Subsection(4) of section191D requiresthe ILC to searchtheRegistersofthe
NationalNativeTitle Tribunalto ascertainwhethera claim hasbeenmadeoverland
being consideredfor acquisition. Suchsearchesarenot confinedto determinationsof
nativetitle but must also bemadein relationto claimswhich havebeenacceptedand
areawaitingmediationand/ordetermination,andclaims which havebeenlodgedbut
notyet acceptedor rejectedby theTribunal. TheRegistersof theNationalNative
Title Tribunal includeclaimsand determinationsmadein recognisedStateand
Territory bodiesaswell asclaims anddeterminationsmadein theNationalNativeTitle
Tribunal itself (seesections186 and 193 of the Native Title Act 1993).

Section 191E Landmanagementfunctionsof IndigenousLand Cnrpnratinn

Section191E describesthe ILC’s land managementfunctionswhich are designedto
ensurethat the ILC canplay anactiverole in the sustainabledevelopmentbothof land
acquiredwith the assistanceof theILC andof otherindigenous-heldland. These
functionsare:

• to undertakeor arrangefor thecarrying outof land managementactivities on
indigenous-heldland or land heldby the ILC;

• to carryon otherland managementactivitiesin relationto indigenous-heldland~

• to makegrantsof money for land managementactivitieson indigenous-heldland;

• to makeloansso that land managementactivitiescanbecarriedout in relationto
indigenous-heldland or to guaranteeloansmadefor this purpose.

Land managementactivities are definedin subsection(5). Broadly, they includeany
activity that is, or relatesto, themanageduse,careor improvementof land.
Subsection(5) setsout examplesof activities that will constituteland management
activities, including:

carryingon a businessthat involvesland use,landcareor land improvement(such
as a farm);
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providingservices(eg. management,clerical, financialadministration,advisory,
technicalor professionalservices)in connectionwith sucha businessor to persons
who carryon sucha business;

providingenvironmentalmanagementskills relatedto land care, land useand land
management;

providingtrainingto facilitatethe manageduse,careandimprovementof landor
to facilitatethe carryingon of businessesinvolving thosematters;and

disseminationofinformation aboutland andenvironmentalmanagement.Thiswill
enableindigenouslandholdersto accesstheinformationtheymayneedto useland
in a sustainableandappropriatemanner.

Definitions oftheterms‘holder’ and‘indigenous-heldland’ will be insertedinto the
Principal Act by clauses5 and6 respectivelyof theBill.

Theterm‘indigenous-heldland’ meansland in which aninterestis heldby an
Aboriginal or TorresStrait Islandercorporationor anAboriginal personor Torres
Strait Islander. It doesnot includean interestheld asa tenant-in-commonwherethe
proportionofthetenancyheldby Aboriginal or TorresStraitIslandercorporationsor
personsis lessthan50%; or a partnershipwheretheproportionof thepartnershipheld
by Aboriginal or TorresStrait Islandercorporationsor personsis lessthan 50%. The
termdoesnotincludeland wherethe interestheld by Aboriginal or TorresStrait
Islandercorporationor personisthat of a mortgagee.

A ‘holder’ is a personor bodywho holdsaninterestin landandwhoseinterestgives
that land its statusas indigenous-heldland. Thuswherea non-indigenouspersonor
body hasaninterestin indigenous-heldland,theterm‘holder’ will not applyto that
personor body.

Subsection(1A) providesthat theILC may only carry on a land managementactivity
relatingto particularindigenous-heldland with the agreementof theholderof the land.
Thisprovisionderivesfrom anamendmentmadein the Senateto theATSIC
Amendment(IndigenousLandCorporationandLandFund)Bill 1994. It is intended
to entrenchordinarygood administrativepracticeby preventingtheILC from carrying
on intrusivelandmanagementactivitieswithout the agreementof the land holderwhile
leavingthe ILC freeto carryon generalland managementactivities suchasthe
disseminationof information andthe provisionof training andotherservices.

Subsection(2) permitsthe ILC to makegrantsfor land managementpurposeson terms
andconditionsthatmustrelateto:

thepurposesfor which themoneymay bespent;

• theperiodwithin which themoneyis to be spent;

the acquittalof moneyspent;or
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thegiving of informationin relationto thegrant.

TheILC will be ableto usethis powerto ensure,for example,thatholdersof
indigenous-heldlandwho receivefinancialassistancefrom the ILC obtainthe
necessarytechnicalandpracticalsupportto achievethe purposesforwhich the
assistanceis given.

Subsection(2A) relatesspecifically to loans for land managementactivities. In
additionto termsandconditionsspecifiedin relationto grants,the ILC might also
imposetermsandconditionsthat relateto:
• therepaymentof the loan;

• thepaymentof interest;or

• the loansecurity(wherethe loan is secured).

This provisionallows the ILC to makeloanson a commercialbasis. As with grantsfor
land acquisitionpurposes,the provisiongivesthe ILC substantialflexibility while
ensuringproperaccountability.

In relationto guarantees,subsection(2A) leavesat largethe termsandconditions
which maybe imposedby theILC sothat the mechanismretainsmaximumflexibility.

Subsection(3) is designedto encouragetheILC to perform its land management
functionsin a mannerthatachievesanappropriatebalanceamonganumberof
outcomesto which it mustgive priority includingsoundland management,
environmentalprotection,andincreasedeconomicself-sufficiencyfor indigenousland-
holders. The subsectionsetsout certainconsiderationswhich areaimedat:

• usingandpromoting soundland andenvironmentalmanagementpractices;

• increasingthe accountabilityandefficiency of theperformanceby theILC of its
landmanagementfunctionsby encouragingit to enterinto arrangementsfor the
provisionofmanagementservicesandadviceto indigenousland-ownersrather
than giving directfinancial assistance;

• increasingopportunitiesfor the holdersof indigenous-heldland to bedirectly
involved in the land managementactivitieswheneverthe ILC carrieson, orgets
othersto carry on, land managementactivities underanagreementwith those
holders.

Subsection(4) makesit clearthat anagreementbetweenthe ILC andtheholderof
indigenous-heldland canincludeotherparties. An exampleof anarrangement
involving athird partyis wherethe Aboriginal or TorresStraitIslanderholderofthe
land is a partner,tenant-in-commonor joint tenantandthe agreementis with all those
holdingtherelevantinterestandnotjustwith theindigenousholders.
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S~cfion 191F Performanceof functionsof IndigenousLand Corporation- general

Thissectionmakesprovisionfor variousmattersrelatedto the ILC’s performanceof
its functions.

Subsection(1) requirestheILC to follow soundbusinessprincipleswhenperforming
anyof its functionson a commercialbasis. It shouldbe possibleto ascertainfrom the
natureof theactivity andthepresenceor absenceof a profit motive whethera function
is beingperformedon acommercialbasis. Forexample,wheretheILC makesa loan
in thecourseof its land managementfunctions,the natureof thetermsandconditions
it imposes(in accordancewith subsection191E(2A)) will determinewhetherthe loan
is madeon a commercialbasis.

Subsection(2) is aimedat ensuringthat, in theperformanceof its functions,the ILC
givespriority to:

ensuringthat the ILC performsits functionsefficiently by requiringit to makesure
it hasaccessto necessaryskills andresources;

ensuringthatAboriginal personsor TorresStrait Islandersderivesocial or cultural
benefits;

maximisingindigenousemploymentandtheuseof goodsandservicesprovidedby
indigenous-ownedbusinesses.

Subsection(3) providesthat theILC’s functionsunderthis legislationarein additionto
functionsconferredon otherbodiesandpersonsunderotherCommonwealthlaws,or
underStateor Territory laws. Thus,the conferralof landmanagementfunctionson
theILC is not intendedto imply that bodiesvestedwith similaror overlapping
functionsmaynot continueto performthosefunctions.

Subsection(4) is designedto ensurethat sacredor significantinformationor cultural
materialthat is dealtwith by the ILC is notdisclosedcontraryto theviewsor
sensitivitiesofthe Aboriginal or TorresStraitIslandergroupinvolved. However, it is
not intendedthat this provisionshouldpreventappropriatescrutinyfor accountability
purposesandsubsection(5) requirestheILC to notif~’theMinisterof anycasewhere
the operationof subsection(4) affectsthe performanceof its functions.

S~etinn191G Subsidiariesof IndigenousLand Corporationmayperform functions
correspondingto the IndigenousLandCorporation’sfunctions

This sectiondealswith themeansby which theILC may performits functionsthrough
subsidiaries.It is envisagedthat subsidiariesofthe ILC will be incorporatedunderthe
CorporationsLaw of a Stateor Territory andwill provideanalternativemeansfor the
ILC to carryout its functions,at a regionallevel for example.

Subsection(1) allows the ILC to arrangeto haveits subsidiariesperform functionsthat
correspondto oneor moreof theILC’s functions.
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Subsection(2) providesthat aspart of anarrangementto havea subsidiaryperforman
ILC function, theILC canguaranteeloansmadeto the subsidiary,arrangefor the
transferor loan of moneyto the subsidiary,or makeILC staffavailableto the
subsidiary. Subsection(7) makesit clearthat suchfinancial arrangementsare notto be
regardedas constitutingtheperformanceof a landacquisitionor land management
functionby theILC.

Undersubsection(3), a subsidiarywhich performsany of theILC’s functionsis subject
to the samerestrictionsandrequirementsthat apply to theperformanceof those
functionsby theILC. Subsection(5) ensuresthat the ILC cancontinueto perform a
functionthat it has arrangedfor its subsidiaryto perform,andsubsection(6) makesit
clearthat a subsidiaryis not to beregardedas performingan ILC functionunlessit is
given that function underanarrangementmadeunderthis section.

Section191H Powersof IndigenousLand Corporation

Thisprovisionensuresthat theILC hasthepowerto do all thingswhich arenecessary
or convenientfor performingits functions.

For examplethe ILC hasthepowerto makecontracts,to investits money,to appoint
agentsandbeappointedas anagent,to setup companies,to investin companies,to
enterinto partnerships,joint venturesandprofit-sharingarrangements,to acceptgifts,
grants,bequestsanddevises,to act astrusteeandto chargefor its services. The
powerto investmoneyis not subjectto thelimitationsimposedby section63Eof the
AuditAct 1901. Thepowerto form andparticipatein theformationof companieswill
enabletheILC to establishsubsidiaries.

All ofthe ILC’s powerscanbeexercisedin Australiaor overseas.

Section 1911 Guidelinesaboutcertainland acquisitionandlandmanagement
functions

Thissectionprovidesthat if theILC drawsup written guidelinesfor theperformance
of certainof its land managementandland acquisitionfunctions,it mustgive a free
copy of thoseguidelinesto anyonewho asksfor a copy. Thepurposeof this sectionis
to ensurethat personsinterestedin receivinggrants,guaranteesor loansin connection
with theperformanceby the ILC ofits land acquisitionor land managementfunctions
haveaccessto anywritten criteria or guidelinesthat areusedby the ILC in determining
thebasisonwhich suchgrants,guaranteesor loanswill bemade.

Section I9IJ Disposalof surplusland

This sectionallows theILC or a subsidiaryto disposeof aninterestin land in certain
circumstancesotherthan by grantingit to anAboriginal or TorresStrait Islander
corporation. Sucha disposalmaybemadeonly if the 1LC considersthat it is not
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necessaryto hold theinterestfor the purposeofgrantingit to anAboriginal or Torres
StraitIslandercorporation. Thissectionis includedto provide for unusual
circumstances,suchaswherean Aboriginal or TorresStrait Islandercorporation
surrendersland to the ILC andthereis no otherappropriateAboriginal or TorresStrait
Islandercorporationto which the land mightbe granted. A disposalunderthis section
would normallyoccurby way of sale.

S~tion191K Commissionmay grantland to theIndigenousLand Corporation

The purposeof this sectionis to enableATSIC to grant land to theILC which ATSIC

acquiredfor thepurposeof making a grantfor thebenefitof Aboriginal personsor
TorresStraitIslandersbutwhich, following the establishmentof theILC, would be
moreappropriatelyhandledby theILC.

Section191L Powersof Minister

This sectionmakesit clearthat theMinister doesnothaveageneralpowerto direct
theILC. Instead,theMinister’s powersareexpresslylimited to thoseset out in the
legislation.

Section191M Ministermayaskfor information

This sectionmakesit clearthat the Minstercanseekinformationfrom theILC about
its activities andthe ILC mustgivetheMinister anyinformationsought.

Division3 - Nationalindigenouslandstrategyandregionalindigenousland
strategies

Section 19 iN Nationalindigenousland strategy

This sectionrequiresthe ILC to prepare,andregularly revise, a nationalindigenous
landstrategyfor ILC activities. The strategyis to relateto a 3-5 year period. The
strategyisto dealwith matterssuchas the acquisitionof land for grantingto
Aboriginal or TorresStrait Islandercorporations,andlandmanagementand
environmentalissuesaffecting indigenous-heldland. As the strategyis required,under
section191R, to be madeavailableon requestit is not intendedthat it will containany
informationthat couldprejudicethe ILC’s commercialinterestsif the information was
knownto competitors,prospectivevendorsor otherpersons.

TheILC shouldalwaysconsiderwhetherit is appropriateto consultATSIC when
developing,revising andreviewingthe nationalstrategy. TheILC mayalso consider
whetherit is appropriateto consultwith otherrelevantbodies. It is envisagedthat the
ILC will normally consultwith ATSIC whenpreparingthestrategyandwhenmaking
major revisions.
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A copy ofthe nationalstrategyandanychangesmadeto it mustbegivento the
Ministerandtabledin eachHouseofParliamentwithin specifiedtime frames.

Section191P Regionalindigenouslandstrategies

Thissectionis designedto ensurethat theILC developsa regionalfocus.Thesection
requirestheILC to prepare,andto reviseregularly,regionalindigenousland strategies
which relateto specifiedregionalareas. The boundariesof regionalareasareto be
determinedinwriting by theILC. The noteto subsection191P(2)makesit clearthat
the subsectiondoesnot limit the waysin which theILC canexerciseits powerto set
theboundariesfor regionalareas. Forexample,the ILC coulddesignatethat a
regionalareais to includea whole Stateor Territory, or partsof two or moreStates
and/orTerritories.

Eachregionalstrategyis to relateto a 3-5 yearperiod, andis to dealwith matterssuch
astheacquisitionof land in therelevantregionalareaby theILC, andland
managementandenvironmentalissuesaffectingindigenous-heldland in the regional
area. As with thenationalstrategy,it is notintendedthat a regionalstrategywill
containinformationthatcould prejudicethecommercialinterestsofthe ILC.

Whendeveloping,revisingandreviewinga regionalstrategy,theILC Boardmust
consultwith any ATSIC RegionalCouncil for a regionthat is includedin or overlaps
theregionalareato which theregionalstrategyrelates. The ILC Boardmay also
consultwith any otherbodiesor personsthat the membersof theBoardconsider
appropriate. Forexample,a Land Councilestablishedunderland rightslegislationthat
has land acquisitionor land managementresponsibilitiesoverland includedin a
regionalareamight beconsultedby the ILC in relationto the strategyfor that regional
area.

TheILC Boardmustgive theMinistera copyof a regionalstrategywhenso
requested.

Section 191Q IndigenousLand Corporationto haveregardto strategies

This sectionmakesit clearthat theILC is totakethenationalstrategyandanyrelevant
regionalindigenouslandstrategiesinto accountwhenperformingits functions.
Subsection191G(3)ensuresthatwhereILC functionsareperformedby a subsidiary
the subsidiarymustalso haveregardto the nationalstrategyandany relevantregional
strategy.

Therequirementthat theILC developregionalandnationalstrategiesensuresthat the
ILC performsits land acquisitionand land managementfunctionsin a considered,
equitableandaccountablemannerwithoutundulyprescribingthepolicies thatthe ILC
shouldadopt in performingthosefunctions.
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Section 191R IndigenousLand Corporationto makestrategiesavailable

TheILC is to providecopiesof thenational indigenousland strategyor a regional
indigenousland strategyto membersof thepublic on requestandcanchargeafeefor
providing suchcopiesto coverits costs.

Division 4 - Dealingsin LandgrantedbyIndigenousLandCorporation

Section191S Restrictionon right to disposeof, or charge,property

This sectionimposesrestrictionson selling or giving a chargeoverlandheldby a body
corporatewherethat landwasacquiredby grantfrom theILC or anILC subsidiaryor
wheretheacquisitionofthe landwasfinanciallysupportedby a grant from theILC or
a subsidiary. A ‘charge’ is an interestin the land that is givento a personasa security,
usuallyfor moneyloanedor servicesprovided;subsection(5) explainsthat ‘charge’
includesmortgagesandagreementsto give a mortgage.

Subsection(2) providesthat a bodycorporatecannotdisposeof its interestin the land
or give a chargeoverthe land asa securitywithout the consentofthe ILC. The
provisionfor ILC consentanticipatesthat indigenouslandwill be held in perpetuitybut
also providesflexibility andallowsspecialcircumstancesto betakeninto account. If
thebodycorporatedisposesof its interestin land or gives a chargeoverit without the
ILC’s consent,subsections191S(3)and (4) makeit clearthetransactionhasno effect.

Section 191T Surrenderof land to IndigenousLand Corporation

A bodycorporatecandisposeof aninterestin land heldby thebodycorporateto the
ILC wherethat interestin land wasgrantedby, or wherethe acquisitionofthe interest
was financiallysupportedby a grantfrom, theILC or anILC subsidiary. Under
subsection(2) the disposalcantakeplaceon thetermsandconditionsagreedbetween
thebodycorporateandtheILC. Thedisposalwould usuallybe ontermswhich
recogniseboththevalueof thebenefitpreviouslyobtainedfrom the ILC andthevalue
of improvementsmadeto the landby thedisposingbodycorporate.

Subsection(3) providesthat interestsin landwhich aredisposedof underthis section
aretakento havebeenacquiredby the ILC underparagraph19 1D( 1 )(b) (whichallows
theILC to acquireinterestsin landby agreementfor the purposeof makinggrants).

Section19 IU Landgrantedby IndigenousLand Corporationmustnot beclaimed
undertheAboriginalLandRights(Northern Territory) Act 1976

Thepurposeof this sectionis to preventa claim underparagraph50(1)(a)of the
AboriginalLandRights(Northern Territory) Act 1976beingmadeoverlandacquired
by meansof a grantfrom theILC or a subsidiary. The sectionappliesonly wherethe
interestin the landwasacquiredas aresult of theperformanceby the ILC of a
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function underparagraphI9ID(1)(a) or (c) or by a subsidiaryof theILC performinga
correspondingfunction.

Division 5 - BoardofDirectors ofIndigenousLandCorporation

Section l9lV Boardof Directorsof IndigenousLand Corporation

This sectiondealswith the ILC’s Boardof Directors. The ILC Boardis to comprise
sevenmembersmadeup of a Chairperson,aDeputyChairperson,theATSIC
Chairpersonandfour othermembers.

Subsection(3) ensuresthat theILC Boardhas full powerto act evenif thereis a
vacancyin its membership.However, thequorumrequirementsin subsectionI 92J(2)
would still needto be satisfied.

Section 191W Responsibilitiesof IndigenousLand CorporationBoard

ThissectionmakestheILC Board responsiblefor the properandefficient functioning
of theILC andfor determiningILC policy.

Secflonl91X ~

This sectiondealswith themeansby which ILC Directorsare appointedand related
matters. Subsections(1) and (3) providethat theMinisteris to appointsix of the
sevenILC Directorsin writing afterconsultingATSIC andtheMinister for Finance.
The Chairpersonof ATSIC will beanex-officio member. The ILC Chairpersonandat
leastfour otherDirectorsmustbe Aboriginal personsor TorresStrait Islanders. The
Directorsappointedby theMinister will be requiredto possessexperiencein land or
environmentalmanagement,businessor financialmanagementor Aboriginal or Torres
Strait Islandercommunitylife. At least two Directorsarerequiredto haveexperience
in businessor financialmanagement.It is envisagedthat this provisionwill enable
personswith a rangeof relevantexperienceand expertiseto beappointedto the
Board.

At leastoneappointedILC Directormustbean ATSIC Commissioner.If sucha
Director stopsbeinganATSIC CommissionertheMinister canterminatehisor her
appointment.Thispowerof terminationis inadditionto thepowersandduties
relatingto terminationthat areconferredon theMinister undersectionl92H.

Section1 91Y Automatic ~pppj~tment oflncumbcnkpendingappointmenLof
successor

This sectionis intendedto preventa Director’s positionfrom becomingvacantwhen
his or hertermof appointmentexpiresandtheMinisterhasneitherre-appointedthat
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Directornor appointeda newDirector.Theeffectof this sectionis that the incumbent
is regardedashavingbeenautomaticallyre-appointed.Thisautomaticre-appointment
is not subjectto section19 1X.

Subsection(3) ensuresthat the appointmentof an incumbentDirectorunderthis
sectionmay beterminatedonly if an appointmentof anotherpersonto that office will
takeeffectimmediatelyafterthat termination. Thismeansthat despitethe 4 yearlimit
on appointmentsimposedby section 19 lZ, a deemedre-appointmentis not limited as
to its term.

Division 6 - Administrativeprovisions

Section191Z Periodof appointment

This sectionstatesthatILC Directorscanbe appointedfor up to 4 yearsandthat the
periodof appointmentisto be statedin theinstrumentof appointment.

Section192 Basison which IndigenousLand CorporationDirectorsholdoffice

This sectionprovidesthat ILC Directorswill normally holdoffice on a part-timebasis
with subsection(2) allowing theILC Chairpersonto hold office on a full-time basis.
The purposeof subsection(2) isto providescopefor the appointmentof a full-time

Chairpersonif it appearsthat the requirementsofthe positionjustify it. Other
provisionsin this Division coverthe specialsituationof a full-time Chairperson.

Section1 92A Remunerationandallowances

This sectionprovidesthat the salaryandallowancesfor appointedILC Directorsare
thosepayableundersection194 of thePrincipalAct. That sectionwill allow
remunerationof ILC Directorsto bedeterminedby theRemunerationTribunal and
their allowancesto bedeterminedby the Minister.

Section 1 92B Outsideemployment- full-time IndigenousLand Corporation
Chairperson

Section192B providesthat if thereis a full-time ILC Chairpersonthen heor she is not
to be otherwiseemployedwithout theILC Board’sapproval.

Section 1 92C Leaveof absence- part-timeIndigenousLandCorporationDirectors

This sectionconferspoweron theILC Boardto allow anILC Director who holds
office on a part-timebasisto missan ILC Boardmeeting. TheILC Boardmay
delegatethispowerto the Chairperson.
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Section 1 92D Leaveof absence- full-time IndigenousLand CorporationChairperson

This sectionprovidesthat the recreationalleaveof a full-time ILC Chairpersonwill be
determinedby the RemunerationTribunal,subjectto section87EofthePublic Service
Act 1922(which dealswith the preservationof rightsin respectof leave).

Section1 92E Acting appointments

This sectionmakesprovisionfor actingappointmentsto andwithin the1LC Boardin
certaincircumstances.

If theChairpersonof the ILC Boardis outsideAustraliaor otherwiseunableto
perform his or her duties,or if theposition is vacant,theDeputyChairpersonis to act
asChairperson.

TheMinister cantemporarilyfill thepositionof DeputyChairpersonby appointingone
of theILC Directorsto actasDeputyChairpersonfor a periodnotexceeding6
months. TheMinistercanalso appointa personasa Directorto fill a temporary
vacancyfor a periodnotexceeding6 months. Any temporaryappointeesmustmeet
the criteriafor appointmentthat areset out in section191X.

Section 192F Disclosureof interests

This sectionrequiresILC Directorsto discloseanyrelevantpecuniaryintereststo the
ILC Board,andtheILC Boardminutesareto recordthe disclosure. ILC Directors
who havea potentialconflict of interestin relationto a mattercannotparticipatein
Boarddiscussionsor decisionsin relationto thatmatter.

Section1 92G Resignation

ILC Directorscanresignby sendinga written resignationto theMinister.

Section 1 92H Terminationof appointment

Thissectionregulatestheterminationof appointmentsof ILC Directors. Subsection
(1) conferson the Ministera discretionto terminatethe appointmentof aDirector
becauseof misbehaviouror incapacity. Subsection(2) obligestheMinisterto
terminatetheappointmentof aDirectorin casesof bankruptcy,otherspecified
financial circumstances,or failure to disclosea pecuniaryinterestundersection1 92F.

Subsection(3) appliesto a full-time ILC Chairpersononly andprovidesthat the
Ministermust terminatetheemploymentof a full-time Chairpersonif heor sheis
absentwithout leavefor 14 consecutivedaysor for 28 daysin any 12 monthsperiod.
The Ministermustalso terminatetheemploymentof a full-time Chairpersonif heor
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shecontravenessection1 92Bby engagingin otherpaidemploymentwithout the
Minister’s approval.

Subsection(4) appliesto part-timeDirectorsandprovidesthat theMinister must
terminatethe appointmentof any part-timeDirectorwho hasmissed3 consecutive
meetingswithout havingsecuredleaveundersection 192C.

Section1921 Otherterms andconditions

This sectionprovidesthat wherethis Act is silent theMinistermay set additional terms
andconditionsfor the appointmentofILC Directorsby notification in the Gazette.

Division 7 - OperationsofIndigenousLandCorporationBoard

Section192J Meetingsof IndigenousLandCorporationBoard

This sectionrequiresthe ILC Chairpersonto call Boardmeetingswheneverheor she
thinks it is appropriate. Themeetingwill bevalidlyconstitutedif fourDirectorsare
present. However, if aDirector cannotparticipatebecauseof a disclosedpecuniary
interestin the matterbeing dealtwithby themeeting,andthis absencewould leave less
thanthreeDirectorsat the meeting,thenthe remainingDirectorsareableto form a
quorumfor thatmeeting.

Subsection(4) providesthatthe Chairpersonis to presideat all ILC meetingswhich he
or sheattends. In the absenceof theChairperson,then theDeputyChairperson
presides. If the DeputyChairpersonis also unavailable,theremainingILC Directors
choosewhichof them isto preside.

Decisionsat a meetingareto bemadeby a majorityvote of theILC Directorswho are
eligible to vote. The personchairingthemeetingis ableto voteandalso hasa casting
vote. TheBoardmustarrangefor thetaking of minutesof its meetings. Apart from
theserequirements,the ILC Boardcanset its own meetingprocedures.

Division 8 - IndigenousLandCorporation GeneralManager

Section 192K IndigenousLand CorporationGeneralManager

This sectioncreatestheposition of ILC GeneralManagerwho is to be appointedin
writingby theILC Board. The ILC GeneralManageris responsiblefor the day-to-day
administrationofthe ILC andmustact in accordancewith the ILC Board’swritten
policies anddirections.
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Section 192L Termof appointment

TheILC GeneralManagercanbe appointedfor up to 4 years.

Section1 92M Holdingof office

TheILC GeneralManagerholdsoffice during the pleasureof theILC Board. This
enablestheILC Boardto terminatetheGeneralManager’sappointmentat anytime.

Section I92N Remunerationandallowancesof IndigenousLand CorporationGeneral

Manager

This sectionprovidesthat the ILC Boardis to determine,in writing, theILC General
Manager’ssalaryandallowances.

Section 1 92P Acting IndigenousLandCorporationGeneralManager

TheBoardcanfill avacancyin theGeneralManager’spositionon an actingbasisfor
upto six months. TheBoardcanmakea similarappointmentif the GeneralManager
is absentfrom duty,out of Australia, or unableto performhis or herdutiesfor a
period.

Subsection(2) will ensurethat anythingdoneby a personapparentlyappointedto act
astheGeneralManagerunderthis sectionwill notbeinvalid merelybecauseofa
proceduraldefectin the appointment.

Section l92Q Resignation

TheILC GeneralManagercanresignby sendinga written resignationto theILC
Board.

Section 192R Othertermsandconditions

Wherethis Act is silent, theILC Boardmaydeterminein writing thetermsand
conditionson which the GeneralManagerholdsoffice.
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Division 9 - Staff

Section l92S Staff

TheILC GeneralManagercanengagestaff for theILC ontermsandconditions
determinedby theILC Board in writing.

Section 192T Arrangementsfor Commissionstaffor CommercialDevelopment
Corporationstaffto perform dutieson behalfof IndigenousLandCorporation

TheILC GeneralManagercanmakearrangementswith ATSIC’s ChiefExecutive
Officer for ATSIC staffto carry outwork on behalfof theILC. The ILC General
Managercanalso makearrangementswith the CommercialDevelopmentCorporation
GeneralManagerfor that Corporation’sstaffto carryoutwork onbehalfof theILC.

Section 192U Arrangementsrelatingto staff

TheILC GeneralManagercanmakearrangementsfor officers or employeesofthe
Commonwealth,Stateor TerritoryPublic Servicesor authorities,or of otherbodies,
to bemadeavailableto work for the ILC.

Section192V Consultants

TheILC GeneralManagercanengageappropriatelyqualified or experienced
consultantson termsandconditionsdeterminedby the ILC Board.

Division10 - AboriginalandTorresStraitIslanderLandFund

Section 192W Aborh~inalandTorresStrait IslanderLandFund

ThissectionestablishesanAboriginal andTorresStrait IslanderLandFund(theLand
Fund). TheLandFund is to be a trustaccountfor thepurposesof section62A of the
AuditAct 1901. Thismeansthat theaccountis within theCommonwealthPublic
Accountto whichPart IX ofthe Audit Act applies,supplementedby anyspecial
provisionsofthis legislation(see,for example,section193F).

Subsection(3) makesit clearthatmoneywhich is notrequiredfor makingpayments
from theLandFund is to beinvestedin accordancewith section62B oftheAuditAct
1901. Thenoteto subsection(3) explainsthat the incomefrom trust fund moneysso
investedis paid into the ConsolidatedRevenueFundbecauseof section81 of the
Constitution. To makesurethat the incomefrom LandFund investmentsgoesback
into theLand Fund, subsection(4) providesthatwheninvestmentsfrom theLand
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Fundproduceincome,an amountequalto that incomeis to be paid into theLandFund
from the ConsolidatedRevenueFund. Subsection(5) appropriatesmoneyfrom the
ConsolidatedRevenueFundfor the purposeof makingpaymentsinto theLandFund
under subsection (4).

Section1 92X Purposeof LandFund

Thissectiondefinesthepurposeof theLand Fundfor thepurposesof section62A(1)
oftheAuditAct1901. The purposeisto makepaymentsto theILC andATSIC. The
Land Fundwill thusprovidethe moneysthatwill enablethe ILC to performits
functionsaswell asprovidingfunding that will assistATSIC to continueperforming
landacquisitionandlandmanagementfunctionsduring thetransitionalperiodprior to
1 July 1997. Themaking of thepaymentsto the ILC is regulatedby sections1 93A,
l93C and193E. Thepaymentsto ATSIC areregulatedby section193B.

Section192Y Businessday

Thissectionexplainsthat a ‘businessday’ is a daywhich is not a Saturday,Sundayor a
public holiday in Canberra.Thisdefinitionwill ensurethatcertaintransactionsrelated
tothe LandFundwill occuron a normal working day.

Section 1 92Z Transferofmoneyetc. from the find establishedunderrepealedPart 10
of the Native TitleAct 1993.

Thissectionprovidesthat themoneyandinvestmentsheldby the fund set up by Part
10 of theNative TitleAct 1993will belongto the LandFundas soonassubsection
1 92Z(2) commences.It ensuresthat themoneysappropriatedfor thepurposesofthe
find that is thepredecessorof theLandFundwill automaticallyvestin the LandFund
whensection201 of theNative TitleAct 1993andtheregulationsmadeunderit are
repealed.

Section 193 Creditsto LandFund in categoryA years

This sectionexplainshowmuch moneyis to bepaid to theLandFund in categoryA
yearsandensuresthat theLandFund is creditedthesameamountin real termsin all
exceptthe first of thoseyears(for which a one-offlargerappropriationis madeby
otherlegislation). The categoryA yearsspanthe periodfrom the dayon which the
Bill commencesup to and including30 June2004. Thuseachof the nine financial
yearsspanningtheperiodfrom 1 July 1995to 30 June2004is a categoryA yearasis
thefirst incompletefinancialyearthatbeginswhentheBill comesinto force andends
on 30 June 1995.

The reason for makinga distinctionbetweenthis first periodandtheyearsthat follow
it (‘category B years’)is that amountswill bepaid into theLandFund(or its
predecessor) out of the ConsolidatedRevenueFundin thosefirst 10 yearsonly, after
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which timetheLandFund is intendedto be self-sustaining.Theterms‘categoryA
year’ and‘categoryB year’ will be definedin section4(1)of thePrincipal Act.

Subsection(1) providesthaton thefirst businessdayof the secondcategoryA year
(ie, thefinancial yearcommencingon 1 July 1995)theLand Fundis to be credited
with anamountequalto $121 million multiplied by theindexationfactor. (Fundsfor
thefirst categoryA year will betransferredfromthe previousfund undersection
192Z). Theterm ‘indexationfactor’ is definedin section193D andis explainedin the
clausenotesfor thatsection. Theindexationfactor is employedto ensurethat
paymentsinto theLand Fundareadjustedin accordancewith pricemovements.

Subsection(2) appliesto eachof the latercategoryA years,beingthefinancial years
spanningthe period 1 July1996to 30 June2004. In eachof theseyears,theLand
Fundis to becreditedon thefirst businessdaywith an amountthat equalsthe previous
year’samountadjustedby theindexationfactor.

Subsection(3) providesthat the amountscalculatedundersubsection(1) or (2) areto
be roundeddownto a whole dollar amount.

Subsection(4) makesit clearthat theamountspayableunderthis sectionwill be paid
from the ConsolidatedRevenueFund, andsubsection(5) formally appropriatesmoney
from the ConsolidatedRevenueFundfor that purpose. Theseprovisionsmeanthat it
will notbenecessaryto makeannualappropriationsin AppropriationActs.

Section193AA Credit to Land Fund in first categoryB year

This provisionis designedto ensurethat theLand Fundwill be ableto providethe ILC
with a certainandregularfundingstreamafter thefirst ten years,evenif investmentsof
LandFundmoneysfail to performas expectedin the first tenyears. To achievethe
appropriatelevel of self-sustainability,a real returnof 4% is requiredthroughoutthe
categoryA years. At this rateof return, theLandFund shouldreacha valueof $1,106
million (in 1994-95dollars)at the end of thetenthcategoryA year.

If, onthat date,thevalueof theLand Fund(calculatedby addingtogetherthe
uninvestedmoneystandingto thecredit of theLand Fundandthemarketvalueof its
investmentsas assessedby theMinisterforFinance)is lessthanthe targetamount,
thenthe shortfall is to be madeup by a paymentto theLand Fundfrom Consolidated
Revenueon thefirst businessdayin Octoberof thefirst categoryB year. Thiswill
allow 3 monthsfrom the endof the last categoryA yearfor thenecessaryevaluation
andcalculationsto occur.

Subsection(4) debitstheConsolidatedRevenueFundto theextentnecessaryforany
top-up paymentto be madeto theLand Fund in accordancewith this section.
Subsection(5) providesfor the appropriationof that sum.
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Section193A Paymentsout of LandFundto IndigenousLandCorporation- category
A years

Thissectionsetsoutthe amountsof the paymentsto bemadefrom theLandFundto
theILC in categoryA yearsandthetiming andmannerof thosepayments.

As thefirst categoryA yearwill notbe a fill year,separateprovisionis madefor that
yearin subsection(1). Thatsubsectionprovidesthat the ILC isto be paid $25 million
on a nominatedbusinessdaywithin 30 daysofthe dayon which clause1 of this Bill
commences.

Theremainderofthis sectiondealswith the secondandlatercategoryA years. On the
secondbusinessdayin July in eachof thoseyears,theILC is to be paid the designated
funding amountfor thatyear. ThustheILC will havea certainandregularfunding
stream,receivingannualinstalmentsin eachof theninecategoryA yearscommencing
on 1 July1995.

The ‘designatedfinding amount’for categoryA yearsis workedout usingthe formulae
in subsections(4), (5), (6) and(7) androundeddownin accordancewith subsection
(8). That amountstartsfrom a basefigureof $24 million in 1994-95dollarsand is
adjustedcumulativelyeachyearby referenceto theindexationfactor. An additional
adjustmentis madefor thefourthcategoryA yearto takeinto accountthat in thatyear
andin following categoryA yearstheILC will bepaid anadditional$21 million (in
1994-95dollars) that hadbeenpreviouslypaidto ATSIC. Thebasefigurefor the
fourthandsucceedingcategoryA yearswill thusbe$45 million (in 1994-95dollars).
Paymentswill bemadeundersubsection(2) to the ILC on thesecondbusinessdayof
July in eachfinancial yearin recognitionof thefactthat theLand Fund itselfwill be
creditedwith fundson thefirst businessdayof eachof thelatercategoryA years.

Section193B Paymentsout ofLand Fundto Commission- secondandthird category
A years

Thepurposeof this sectionis to providefor paymentsto ATSIC from theLand Fund
for a transitionalperiodduringwhich it will continueto befundedat the samelevel
thatappliedbeforethe enactmentof this Bill. Thiswill enableATSIC to continueto
performits landacquisitionandlandmanagementfunctionsunderthePrincipalAct.
Thatpurposeis reflectedin subsection(6).

No provisionis madefor a paymentto ATSIC in thefirst categoryA yearas it will
receivemoneysfor its landacquisitionand landmanagementfunctionsunderother
legislationfor this year. Thusthis sectionmakesprovisionfor thesecondandthird
categoryA yearsonly. Onthe secondbusinessdayin July in eachofthoseyears,
ATSIC is to bepaid theeligible fundingamountfor that year. ThusATSIC will havea
certainandregularfunding stream,receivingannualinstalmentsin eachof thetwo
categoryA yearsduringwhich it will receivefunding fromthe LandFund.

The ‘eligible fundingamount’ for the secondandthird categoryA yearsareworkedout
usingtheformulaein subsections(3) and(4) and areroundeddownin accordancewith
subsection(5). Theeligible funding amountstartsfrom a basefigureof $21 million in
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1994-95dollarsandis adjustedcumulativelyin eachof thetwo applicableyearsby
referenceto theindexationfactorworkedoutundersection193D.

Section 193C Paymentsout ofLand Fundto IndigenousLand Corporation- category
B years
This sectionsetsouttheamounts,timing andmannerof paymentsto theILC from the
Land Fund incategoryB years,that is, the yearsin which theLandFund is no longer
beingcreditedwith amountsfrom theConsolidatedRevenueFund. In eachof these
years,theILC is to bepaid thedesignatedfundingamountfor thatyearon thelast
businessdayof theyear. Thedesignatedfundingamountfor a categoryB yearis
workedout in accordancewith subsections(3) and(4) andis equalto therealisedreal
returnon theinvestmentsof theLandFundin respectofthe previousyear. This
requiresthereturnon investmentsto be adjustedin accordancewith usualaccounting
practiceto takeaccountof bothinflation, calculatedusingthe indexationfactorset out
in section193D,and thedegreeto which returnsactuallyaccrueto theLandFund.

Wheretheamountof the realisedreal returnis negative,this sectionhasthe
consequencethat no amountis payableto theILC out of theLandFundandadvances
mayneedto bemadeundersection193E.

Section 193D Indexationfactor

This sectionsetsoutthemethodby which theindexationfactorreferredto in sections
193, 193A, 193AA, 193B, 193C, 1931,193L and l93N is workedout. Theuseof this
factorensuresthatpricemovementsaretakeninto accountin working out the
amountsto bepaid into theLandFund in categoryA years,the amountspaid outof
the LandFund in bothcategoryA andcategoryB yearsandthe borrowingand
guaranteelimits of theILC.

ForbothcategoryA andcategoryB yearsthe indexationfactor isworkedoutby
referenceto the implicit pricedeflatorfor grossnon-farmproductthat is publishedby
the AustralianStatisticianin respectof eachquarter. Thesefiguresareusedasindex
numbersfor the purposeof the formulaethat determinetheindexationfactor.

Subsection(1) providesthat the indexationfactorfor a categoryA yearis workedout
by dividing the sumof the indexnumbersfor thefour quartersendingon 31 March
immediatelyprecedingthatyear,by the sumof the indexnumbersfor the four quarters
endingon 31 Marchin theyearbeforethat. For exampie,in the categoryA yearthat
commenceson 1 July 1996andendson 30 June1997, thesumofthe indexnumbers
for theJune,SeptemberandDecember1995 quartersaiid theMarch 1996quarterwill
be dividedby the sumofthe indexnumbersfor the June,SeptemberandDecember
1994 quartersandtheMarch 1995 quarter.

An April to Marchyearhasbeenchosenfor thepurposeof working out the indexation
factorfor categoryA yearssothat the indexationfactorcanbeknown well beforethe
beginningof eachcategoryA year (otherthanthefirst suchyear). Thiswill enable
paymentsofthe correctamountto bemadeinto theLand Fundon thedaysspecifiedin
section193.
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Subsection(2) providesthat the indexationfactorfor a categoryB yearis workedout
by dividing thesumofthe indexnumbersfor the four quartersendingon 30 June
immediatelyprecedingthat yearby the sumof theindexnumbersfor thefour quarters
endingon 30 Junein theyearbeforethat. For example,in thefirst CategoryB year
commencingon 1 July2004,the sumofthe indexnumbersfor the Septemberand
December2003 quartersandthe MarchandJune2004quarterswill bedividedby the
sumof theindexnumbersfor the SeptemberandDecember2002 quartersandthe
MarchandJune2003 quarters.

ForcategoryB yearsthe normalJuly to Junefinancial yearhasbeenchosenfor
working out the indexation factorto ensurethat the amountpayableto the ILC out of
the Land Fundin categoryB yearsreflectstheperformanceofthe Fund in the
immediatelyprecedingfinancialyearin real terms. As the precedingJunequarter
index numberis notavailableat thecommencementof a financial year,the amount
payableto theILC in a categoryB yearmay notbeknownuntil sometime in August.
Consequently,provisionis madein section193Cfor thefirst instalmentofpaymentsin
categoryB yearsto bemadeat the endof August.

Subsection(3) requirestheindexationfactorobtainedby applyingtheformula in
subsection(1) or (2) to beroundedup or downto threedecimalpoints.

Subsection(4) ensuresthat the indexnumberwill remainascertainableif theAustralian
Statisticianchangesthe referencebasefor the implicit pricedeflatorfor grossnon-farm
product.

Section l93E Advanceson accountof payments

This sectionallows advancesto bemadeto the 1LC out ofthe LandFund on account
ofpaymentsthat maybecomepayableto the ILC during a specifiedlaterfinancialyear.

Undersubsection(1), advancesmay bemadeonly if theMinister is satisfiedthat it is
appropriateto do sobecauseof specialcircumstances.An exampleof special
circumstancescould occurin a categoryB yearwhereno amountsarepayableto the
ILC from the LandFundbecauseof a negativereal returnon investments.In such
circumstancestheMinistermay think it appropriatefor theILC to befundedby
advancesmadein respectof afutureyearfor which economicforecastsindicatereal
returnswould berealisedby theFund.

Subsection(3) providesfor thecasewheretheamountadvancedto theILC by
referenceto a specifiedyearturns out to be greaterthantheamountpayableto the
ILC under section193A or 193Cfor thatyear. Whenthis occurs,theILC is liableto
repay to the Commonwealth the amount ofthe excess.

Subsections(4) and(5) areconsequentialon theconstitutionalrequirementthat
amountsreceivedby theCommonwealthmustbe paid into the ConsolidatedRevenue
Fund. Thesesubsectionsensurethatwherean amountis paidto the Commonwealth
undersubsection(3), anequalamountis creditedtothe LandFundandthat amountis
appropriatedfromthe ConsolidatedRevenueFund.
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Subsection(6) allows an advancein excessofentitlementsto be recoveredasa debt
dueto theCommonwealthby courtactionor to be deductedfrom amountspayableto
the ILC.

Section193F Delegationof investmentpowersby Minister for Finance

Thepurposeofthis sectionis to enablethe MinisterforFinanceto delegateto a
memberof staffof ATSIC the Minister’s powersundersection62B of theAuditAct
1901 to makeinvestmentsof theLandFund.

Section193G Consultativeforum on investmentpolicy of theLandFund

Thepurposeofthis sectionis to providea forum throughwhich the ILC Boardmay
expressits viewsaboutthe investmentpolicy of theLandFundto the person
responsibleformaking investmentsof moneysstandingto the credit of theFundandto
otherrelevantpersons.

Subsection(1) providesfor the mechanismsby which thatpurposeis achieved. A
meetingis to beconvenedby theMinisterat leasttwice eachfinancialyearbetween
nominatedILC Directors,anyotherpersonsconsideredby theMinisterto be
appropriate,andthe delegateof theMinisterfor Financewho makesinvestmentsof the
LandFund. Examplesof theotherpersonswhomtheMinistermaywish to havein
attendanceat themeetingareCommonwealthemployeesor otherpersonswith
expertisein investmentplanningandrelatedmatters.Eachsuchpersonmayrequest
informationwhich relatesto themanagementand/orperformanceof investmentsofthe
LandFundandtheMinistermustprovidesuchinformation. Althoughthe ILC
Directorsmayexpresstheir views at a meetingconvenedunderthis sectionit is notthe
intentionthat they maydirectthe delegateasto how LandFundmoneysshouldbe
invested.

Subsection(2) makesit clearthat theMinistermay attenda meetingconvenedby him
or herunderthis sectionbut is notobligedto do so.

Section193H Accountsandfinancial statements

Thepurposeofthis sectionis to imposeon ATSIC anobligationto keepaccountsand
preparefinancial statementsin respectof theLand Fund. It is intendedthat these
accountsandstatementswill be usedin thepreparationof thereportrequiredunder
thenext section.
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Section 1931 Annual reportaboutLandFund

Thissectiondealswith annualreportson theperformanceof the LandFund. The
Ministeris responsibleunderthis sectionfor making surethatannualreportsare
prepared,andaretabledin Parliamentwithin 15 sitting daysafterpreparation.

Subsection(1) requiresanannualreporton theLand Fund’sactivitiesduring a financial
yearto bepreparedas soonaspossibleaftertheendofthat financialyear. Under
subsection(2) theannualreportmustgive detailsof:

• amountscreditedto andpaidout of theLandFundduring that financialyear

• Land Fundinvestments

• therealisedreal returnon thoseinvestments.

TheReportmustalso provideanyotherinformationthat is requiredby theregulations.

Division11 - Finances

Section l93J Applicationof moneyheld by IndigenousLand Corporation

Thissectionlimits theways in whichthe ILC canspendits money. The ILC canuse
its moneyfor:

• costs,expensesandotherdebtsrelatedto its functionsandpowers

• salariesandallowancesof staffandconsultants

• otherpaymentswhich areauthorisedor requiredby law.

Paymentswhich theILC maybe requiredto makeinclude feesandchargesarising
from transactionsandcontractsthat it enters. An exampleof apaymentthat the ILC
will beauthorisedto makeis apaymentby way of makinganinvestment.

Section 193K Applicationof theAuditAct 1901 to theIndigenousLand Corporation

This sectionmakesit clearthatDivision 2 of PartXI oftheAuditAct1901 appliesto
theILC, with certainmodifications. Oneofthesemodificationsis that section63E of
thatAct (whichdealswith investment)is notto apply. Thismeansthat the ILC may
investanymoneysnot immediatelyrequiredfor the performanceof its functionsin any
mannerwhich is legally opento it andis notconfinedby thelimitations in section63E.

The secondmodification isto addto the reportingrequirementscontainedin section
63H of thatAct the requirementto reporton anymattersspecifiedin regulations.The
reportundersection63H requiresdetailsof theILC’s operationsto begiventogether
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with financial statements,but theremaybe specificmatterson which it may be
considereddesirablethat moredetailedinformationbegivenandregulationscanbe
madefor this purpose.

Thethird modification is that thefirst categoryA year (whichwill notbe a full
financialyear) is to betreatedasif it werea financial year.

No provisionis madein this legislationfor theapplicationoftheAuditAct1901 to the
ILC’s subsidiariesasthis will occur undersection7OBB of that Act without theneed
for furtherprovision.

Section 193L Borrowing

This sectionpermits theILC to borrow moneyandplaceslimitations on thatpowerby
imposinga borrowinglimit. It operatesin conjunctionwith section 193N (which
imposesa guaranteelimit) to imposea singleceiling on the level of theILC’s liabilities.
Theborrowinglimit hasbeenset at a level that bothrecognisesthe commercialnature
of muchof theILC’s operationsandaimsat responsiblefinancial management.

Theborrowinglimit for thefirst threecategoryA yearsis designedto ensurethat the
total liabilities ofthe ILC andits subsidiariesdo notat anytime in that periodexceed
$100million in 1994-95 dollars. Theborrowing limit for the fourthcategoryA year
and all lateryearsis designedto ensurethatthe total liabilities of theILC and its
subsidiariesdo not at anytimein that periodexceed$200 million in 1997-98dollars.

Theindexationfactorworkedout undersubsection193D(1) or (2) (dependingon
whethertheyearis a categoryA or categoryB year)is usedto adjusttheborrowing
limit in eachyear exceptthefirst andfourthcategoryA years(which areusedasbase
years).

The sumofthe liabilitiesbrought into accountundersubsection(2) includenot only
thecurrentborrowingsandactualliabilities of the ILC andits subsidiariesbutalsothe
amountof any proposedborrowing,and contingentliabilities in respectofguarantees.
Theinclusionof subsidiaries’liabilities in theborrowing limit providesan incentivefor
theILC to control andmonitorthe activitiesof its subsidiaries.

If the ILC doesexceedits borrowinglimit, anyborrowingarrangementsin excessof
that limit are still valid. Thisprotectstheinterestsof bonafide third parties. TheILC
canonly raisemoneyby borrowing. It cannot,for example,raisemoneyby issuing
shares.

Section1 93M Giving of securityoverassets

TheILC canuseits assetsassecurityfor moneyborrowedundersection193L andin
connectionwithguaranteesgiven by it. It cannototherwisegive securityoverits
assets.
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Section193N Limit onguarantees

This sectioncomplementssection 193L by placinga guaranteelimit on thegiving of
guarantees.The limit is workedoutby referenceto the samefactorsthat applyto
establishingtheborrowing limit. The amountof theguaranteelimit is identicalto the
borrowing limit. Thecombinedeffectof sections193L and193N isthat the ILC is
unableto assumeliabilities eitherby borrowingor by giving guaranteesthat would
pushthe combinedliabilities of itself andits subsidiariesabove$100 million (in 1994-
95 dollars) in thefirst threecategoryA years;or above$200million (in 1997-98
dollars)in anylateryear.

Subsection(8) ensuresthat if theILC doesgive a guaranteethatputsthe sumof its
liabilities overtheguaranteelimit, theguaranteeis still valid. Thisprotectsthe
interestsof bonafide third parties.

Section193P Exemptionfrom taxation

This sectionmakesit clearthat theILC is notsubjectto taxationimposedby a law of
the Commonwealth,a Stateor a Territory.

Section 193Q Foreignsubsidiaries

ThissectionrequirestheILC to takestepsto ensurethat foreigncompaniesdo not
becomeILC subsidiaries.However,theMinistercangive permissionfor a foreign
companyto becomeanILC subsidiary.

Division12 - Exemptionsfromstampdutyetc.

Section 193R Exemptionfrom stampdutyetc.

This sectionis designedto ensurethat stampdutyandothersimilar taxesarenot
payabletwicein a yearin respectof boththeacquisitionandthegrantof aninterestin
land by theILC or a subsidiary.To achievethis purpose,the sectionprovidesfor
certainmattersto be exemptfrom the paymentof stampdutyor similar taxes.
Subsection(1) explainsthatanexemptmattercanbe:

thegrantof landby theILC and anyagreementsrelating to sucha grantif that
granttakesplaceless than 12 monthsafterthe ILC acquiredthe land;

wherean ILC subsidiaryhasbeengivenland acquisitionfunctions,thegrantof
landby anILC subsidiaryand anyagreementsrelatingto sucha grantif the grant
takesplaceless than 12 monthsafterthe subsidiaryacquiredthe land;
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the grant of land to the ILC by ATSIC under section 191K or an agreement
relating to such a grant;

the disposal of land back to the ILC under section 191T or an agreement relating
to such a disposal, or the receipt of money by a body corporate or its agent for
such a disposal.

Division13 - Secrecy

Section193S Secrecy

This sectionprohibitsthedisclosureof certaininformationandcreatesoffencesfor
contravention of the prohibition, subject to certain qualifications. The section is
designed to protect the secrecy of commerciallyconfidentialinformationandof
informationthat is secretaccordingto thebeliefsof anindigenousgroup.

Subsection(1) explainsthe termsthatareusedin this section. The definitionofILC
officer encompassespastandpresentILC Directors,GeneralManagers,andstaffand
consultantswho haveworkedfor theILC underDivision 9, aswell asthedirectors
andemployeesof ILC subsidiaries.

Subsection(2) describesthe typeof informationanddocumentsthat arecoveredby
the secrecy obligation imposed on ILC officers by subsection (3). That obligation is to
notdivulge, eitherdirectly or indirectly, anyinformationor document:

• which concernstheaffairs of anotherpersonthat theILC officerhaslearnedabout
or obtainedthroughhisor herwork with the ILC and wheredisclosureor
production might be commercially damaging for the person it concerns;

which theILC officer knows is sacredor otherwisesignificant forAboriginal
peopleor Torres StraitIslandersandwheredisclosureor productionwould be
contrary to the views or sensitivities of those persons.

Subsection(4) imposesa penaltyof up to 12 monthsimprisonmentfor breachesof
subsection(3).

Subsection (5) provides that an ILC officer cannot be made to disclose certain
information or produce certain documentsto a court, if it is information or a
document:

concerning the affairs of another person that the ILC officer has learned through
his or her work with the ILC where divulging the information might be
commerciallydamagingto the personit concerns;or

wheretheinformationis consideredsecretor sacredby a particulargroupof
Aboriginal peopleor TorresStrait Islandersand wheredisclosureor production
would becontraryto theviews or sensitivitiesof thosepersons.
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Thereareexceptionsto theprohibition. Subsection(6) makesit clearthatanILC
officer is not preventedfrom disclosinginformationbecauseof subsection(3) or (5) if
thedisclosureoccursin relationto theperformanceby theILC or its subsidiariesof a
functionor powerof the ILC. Also, subsection(7) makesit clear that the provisions
of subsections(3) and(5) that arenot concernedwith sacredinformation do notapply
if disclosureisfor thepurposesof criminal proceedings.However,theprotectionthat
is providedunderthis sectionto informationthat is consideredsacredor otherwise
significantby a particulargroupof Aboriginal peopleor TorresStrait Islanders
continuesto operatein thecontextof criminal proceedings.

Division14 - Delegation

Section 193T Delegationto IndigenousLand CorporationGeneralManageror
member of staff

Thissectiongives theILC thepowerto delegateany ofits powersor functionsto the
ILC General Manager or to ILC staffmembers.”

[Note: section193T is the lastof theprovisionsinsertedby Clause3 ofthe Bill].

Division2 - Consequentialamendments

Clause 4 Title

Thisclauseamendsthe longtitle of thePrincipal Act by insertingthewords ‘an
IndigenousLand Corporation’aftertheword ‘Authority’. Thepurposeof this
amendmentis to ensurethatthe longtitle will reflectthenew contentof the Principal
Act.

Clause 5 Interpretation

This clauseamendssection4 of thePrincipal Act, whichcontainsdefinitionsof
importantwordsandtermsusedin thatAct, by insertingnew definitionsandamending
othersto takeaccountof newPart 4A. Of particularimportanceto newPart4A are
thedefinitionsof theterms‘Aboriginal or TorresStrait Islandercorporation’and
‘holder’ which areexplainedin the clausenotesto clause3 (sectionl9lE).

Many amendmentsare consequentialupontheestablishmentof a newCorporationand
a newLand FundunderthePrincipal Act which hasnecessitatedchangesto the
referencesto Aboriginal andTorresStrait IslanderCommercialDevelopment
CorporationandtheRegionalLand Fundalreadyestablishedunderthe Act.
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Clause 6 Insertion of new section

This clauseinsertsnew section4B into thePrincipalAct. This sectiondefinestheterm
‘indigenous-heldland’ which is explainedin the notesto clause3 (section191E).

Clause 7 Functionsof Office

Thisclausemakesamendmentsto section76 of thePrincipal Act, which dealswith the
functionsofthe Office ofEvaluationandAudit (referredto hereasthe Office). The
amendmentsmakesurethat theOffice canevaluateand/oraudit particularaspectsof
theILC’s operationsor the operationsof its subsidiaries,at the requestof eitherthe
Ministeror theILC.

The Office is alsogiventhepowerto evaluateor audit individuals,bodiescorporateor
unincorporatedbodiesto whomthe ILC or one its subsidiarieshasgivengrantsor
loans,or for whom theILC or one its subsidiarieshasactedasguarantor. This power
is limited to mattersconcerningthosegrants,loansor guarantees,andis to be
exercisedon therequestof theMinisteror the ILC.

The Office is to report to the Minister and the ILC about its auditing or evaluating at
leastevery3 months,and to tell themaboutany problemswith theoperationsof the
ILC or its subsidiaries.

Clause8 Examinationof documentsetc.

Thisclauseamendssection78A of thePrincipalAct, which dealswith thepowerof
theOffice of EvaluationandAudit to examinedocuments.The purposeof this
amendmentis to ensurethat the Office canexaminedocumentsso that it canperform
thefunctionsgivento it by clause7 of thisBill.

Clause9 Boardof Directorsof CommercialDevelopmentCorporation

Thisclauseamendssection155 of the PrincipalAct by insertinga new subsection
155(3). Thissubsectionprovidesthat theoperationsof theCommercialDevelopment
CorporationBoardarenotaffectedby a vacancyor vacancieson thatBoard. This is
to ensureconsistencywith thecorrespondingprovisionin relationto the ILC Board.

Clause 10 Re-numbering of sections 192 and 193 of the Principal Act

This is atechnicalclauseto renumbertwo existingsectionsof thePrincipal Act
consequentialuponthe insertionof Part 4A.
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Clause 11 Regional Land Fund

This clauseamendsvarioussectionsin thePrincipalAct to replacereferencesto ‘Land
Fund’with ‘Regional LandFund’wheneveroccurring,andto distinguishtheRegional
LandFundfrom the Fundestablishedby this Bill.

Clause12 Aboriginal andTorresStrait IslanderCommercialDevelopment
Corporation

Prior to this Bill, the only Corporation dealt with by the Principal Act was the
Aboriginal and Torres Strait Islander Commercial Development Corporation. For this
reason, references in the Principal Act to ‘the Corporation’ were references to the
Aboriginal andTorresStraitIslanderCommercialDevelopmentCorporation. This
clausereplacesall referencesto the ‘Corporation’with ‘CommercialDevelopment
Corporation’ to remove any confusion between it and the new Indigenous Land
Corporation.

Clause 13 Commercial Development Corporation General Manager

This clausehasa similarpurposeto clause10, andamendsreferencesin thePrincipal
Act to ‘General Manager’ to read ‘Commercial Development Corporation General
Manager’.

Clause 14 Commercial Development Corporation Directors

This clause has a similar purpose to clauses 10 and 11, andamendsexistingreferences
in the Principal Act to ‘Director’ to read ‘Commercial Development Corporation
Director’.

PART 3- AMENDMENT OF OTHER ACTS

Clause 15 Amendment of otherActs

This clauseexplainsthat thedetailsaboutamendmentsto otherCommonwealthActs
are set out in the Schedule.
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SCHEDULE

This schedule describes the amendmentsto bemadeto otherActs.

NativeTitle Act 1993

These amendments:

removePart 10 (whichdealswith theNationalAboriginal andTorresStrait
Islander Land Fund) and references to Part 10 from the Native TitleAct 1993;

amend sections 204 and 206, which deal with the duties of the Parliamentary Joint
Committee on Native Title, to include within its termsofreferencetheILC andthe
Land Fund established by this legislation.

RemunerationTribunal Act1973

This amendment to subsection 7(9) inserts a newparagraphin that subsectionto make
it clear that the remuneration and allowancespayableto personsappointedor holding
office under new Part 4A of the Principal Act areto bepaidfrom ILC funds.
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