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LIFE INSURANCEBILL 1994

GENERAL OUTLINE AND MAIN PURPOSESOF THE AMENDMENTh

Theseamendmentsto the Life InsuranceBill 1994 completetheprudential measuresfor the
newregulatory regime for the life insurance industry.

~ The main changesare, firstly to updatethe provisions relating to policies in PartIV of the
‘ Life Insura’iceACt 1945 which have generally remainedunchangedfor the pasthalf century.

Theseamendmentsreflect a modem approach to the provisions relating to life insurance
policies andareeasierto understandthan the previous provisions.

The remaining amendmentshave resulted from consultation with interestedparties andthe
unintendedeffect of certain provisions. Theseamendmentsrepresent technicalrefinements
to the legislation.

Theseamendmentswill complementthe prudential measuresalready in theBill and establish
a newmodem regulatory regime for the life insurance industry.

FINANCIAL IMPACT STATEMENT

There is no financial impact asa result of theseamendments.
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EXPL4NA1~YNOIFSONTHENEW(L4USFSAND AMENDMENTS TOTHEUFE

INSURANCEBILL 1994

AMENDMENT 1

1. Paragraph9(lXa) is amended by omitting the reference to continuous disability
policies which are referred to specifically in paragraph(iXe).

AMENDMENT 2

2. Paragraphs9(1)(f) and (g) are amendedto omit the paragraphsand substitute
paragraphswhich provide clarification thatinvestmentaccountcontractsandinvestment-linked
contractsare life policies evenif they do not constitutecontractsof insurance.

AMENDMENT 3

3. Subclause11(1) is omittedandsubstitutedwith asubclausewhichoutlineswhattype

of businesswill constitutelife insurancebusiness.

AMENDMENT 4

4. Paragraph12(2)(b) is amendedto allow annuity businessnot coveredby clauses9

or 11 to be deemedto be life business.
AMENDMENT 5

5. Paragraph13(2)(a)is amendedto clarif~’thatthe liabilities referred to include policy
liabilities.

AMENDMENT 6

6. Subclause14(2) is amendedto provide that an investment accountcontract doesnot

needto have an insurance element.

AMENDMENT 7

7. Subclause14 (3) is amendedto provide further clarification to the subclause.

AMENDMENT 8

8. Subclause14(4)is omitted andsubstitutedwith subclauses(4), (5) and(6). Subclause
(4) redefmesthe type of contract that will constitute an investment-linked contract and
clarifies that such a contractdoesnot needto have an insurance element. Subclause (5)
permits the Commissionerto declare (in a ~wittenform) that certaincontractsare, or would
be investment accountcontractsor investment-linked contracts.
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9. Subclause(6) provides thatwhenthe Commissionermakesa declaration this Act has
effect accordinglyand the Commissioner must give a copy of the declaration to the life
companyat whoserequestthedeclarationwasmade. Theseprovisions will provide flexibility
to the Commissionerwherecontractsare hybrids, containingcharacteristicsofboth investment
accountand investment-linked contracts.

AMENDMENT 9

10. Clause15 is amendedto change the terminology from “policy” to “benefits”. The
clauseexplains the terms“participating benefit” and “non-participating benefit”. It further
provides that the Commissionermay declareparticular benefitsto beparticipating benefitsor
non-participating benefits. The amendmentprovides for the situation whereapolicy contains
both participating andnon-participating benefits.

AMENDMENT 10

11. Clause17 is omitted andsubstitutedwith aclausewhichprovides that a personother
than a registered company under this Act must not intentionally issue a life policy or
undertake liability under a life policy. Subclause 17(2) outlineswhat is excluded from the
generalprohibition. This amendmentwill enableinvestment accountandinvestment-linked
contracts without an insuranceelementto be issuedby other thanregistered life companies.

AMENDMENT 11

12. The amendmentto paragraph 19(2)(a)is selfexplanatory.

AMENDMENT 12

13. Clause24 is amendedto insert subclause(5) which provides that this section applies
to an existing life companyas if a referenceto the amount specifiedin a relevant provision
or fixed by regulations includes a reference to such an amount as modified by regulation
madeunder subsection255(2).

AMENDMENT 13

14. Subparagraph27(1)(b)(ii) is amendedto standardisereferencesto “policy liabilities”.

AMENDMENT 14

15. Paragraph30(c) is amended to clarify that the liabilities referred to include policy
liabilities.

AMENDMENT 15

16. Clause32 is omittedandsubstitutedwith a clausethatclarifiesthat in the investment,
administration andmanagementof the assetsof astatutoryfund, alife companymustcomply
with Part4 andmust givepriority to the interestsof the ownersof policies referable to the
fund.
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AMENDMENT 16

17. Subclause34(3) is amendedto take accountof the newsubclause(3A).

AMENDMENT 17

18. Subclause34(3A) is insertedandpermitsthe life companyto maintaina singlebank
accountfor money that constitutesassetsof 2 or morestatutoryfunds, provided the account
is maintainedin accordancewith the Commission&srules. 4
AMENDMENT 18

19. Paragraph35(3Xb) is omitted and substitutedwith a paragraphthat provides an

alternativeasto how the proportion of the premiumis to be specified.

AMENDMENT 19

20. Paragraph36(c) is amendedto omit “50” andsubstitute “48 or 50” to ensurethat
amountspaid to a life company by a director as a result of a breach of a duty to statutory
fund policy ownersis paid into the statutoryfund.

AMENDMENT 20

21. Paragraph38(2)(a) is amendedto clarify that the liabilities referred to include policy

liabilities.

AMENDMENT 21

22. Subclause38(7) is inserted to clarify that the sectiondoesnot apply to thetransferof
assetsfrom one statutoryfund to anotherin accordancewith Division 3, 4 or 6.

AMENDMENT 22

23. Clause42 is omittedandsubstitutedwith aclausethat provides for a definition that
further clarifies the term “investmentperformanceguarantee”andclarifiesthe calculation of
the investmentperformanceguaranteefactor which shall not exceed5%.

AMENDMENT 23

24. Clause45 is omitted andsubstitutedwith a new clausewhich provides that transfers (
of assetsbetweenstatutoryfunds will be permittedin accordancewith Divisions 3,4,6 or
on anarm’s lengthbasis. Thisamendmentwill permitassetsto be transferredbetweenfunds
rather thanforcing salesandpurchaseson the marketwith consequenttransactioncosts.

I
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AMENDMENT 24

25. Clause48 is omitted andsubstitutedwith aclausethat provides that a director of a
life companyhasadutyto the ownersofpoliciesreferableto a statutoryfund of the company
to ensure the life company complies with this Part and gives priority to policy owner’s
interests. It provides clarification to the issueofconflict betweenthe interests ofthe owners
of policiesreferable to a statutoryfund andthe interestsof shareholders. In that event the
director is to ensurepriority to the interestsof policy owners.

AMENDMENT 25

26. Subclause50(2)isomitted andsubstitutedwith asubclausethat onlyrequiresaperson
to prove they acted with due diligence to ensurethat the companycompliedwith the notice,
to avoid liability under subsection(1).

AMENDMENT 26

27. Clause51 is amendedto clarify that the Commissioner maybring an action against

personswho are no longer directors.

AMENDMENT 27

28. Paragraph53(5)(b) is amendedto clarify that the liabilities referred to include policy
liabilities.

AMENDMENT 28

29. Paragraph55(1)(a)is amendedto standardisereferencesto “policy liabilities”.

AMENDMENT 29

30. Subclause55(2) is amendedto standardisereferencesto “policy liabilities”.

AMENDMENT 30

31. Part4, Division 5 is omitted and substitutedwith a newDivision. The amendments
involve changes to the definitions used in the Division, and the resulting consequential
amendments,as detailed below.

CLAUSE 56 INTERPRETATION

32. The substituted clause56 incorporatestechnicalrefmements to definitions to clarify
terms and aid in the interpretation of the Division andclarify that the Division applies to
mutual companiesaswell as shareholder companies.
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CLAUSE 57 OBLIGATION TO ALLOCATE OPERATING PROFIT OR LOSS

33. The substituted clause57 requires a life company, where a category of businessof a 4
statutoryfund hasdisclosedanoperating profit or incurredan operating loss for the period,
to allocate the profit or loss.

CLAUSE 58 OPERATING PROFIT ETC.

34. The substituted clause58 establishesthe basis for determining if there has been an
operatingprofit or an operatingloss.

CLAUSE 59 ALLOCATION OF OPERATING PROFIT ETC.

35. The substituted clause59 provides that a life company must allocate all of the
operatingprofit or loss of a category of business of a statutory fund for a period.
Subclauses(2) and(3) specify how a life companyallocatesoperating profit andoperating
loss, respectively. Subclauses(4) and (5) specifyhow a life company allocatesa capital
payment.

CLAUSE 60 BASIS OF ALLOCATION OF OPERATING PROFIT ETC.

36. Subclause(1) details the rules which apply to the allocation of an operating profit of
acategoryofbusinessof astatutory fund. In particular, it providesthat at least80% ofprofit
of a categoryrepresentingAustralian participating business(or suchhigherpercentageas is
specified in the articles of associationof the company), must be treatedas, or added to
Australianpolicy owners’ retained profits ofthe statutory fund.

37. Subclause(2) details the rules which apply to the allocation of an operating loss of a
category of businessof a statutoryfund. In particular, it provides that no more than80% of
aloss of acategoryrepresentingAustralian participating business(or suchhigherpercentage
as is specifiedin the articles of associationof the company) may be taken into account in
reduction of Australian policy owners’ retained profits of the statutory fund.

AMENDMENT 31

38. Clause61 is amendedto maketechnicalrefinementsto the definition of “Australian

policy owners’ retained profits”.

AMENDMENT 32

39. Clause61 is amendedto maketechnicalrefinementsto the definition of “Australian
policy owners’retained profits”.

AIvIENDMENT 33

40. Clause61 is amendedto maketechnical refinementsto the definition of “overseas
policy owners’ retained profits”.
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AMENDMENT 34

41. Clause61 is amendedto maketechnicalrefinementsto the definition of “overseas

policy owners’ retainedprofits”.

AMENDMENT 35

42. Clause6lis amendedto maketechnical refinementsto the definition of “shareholders’
retainedprofits (Australian participating)”.

AMENDMENT 36

43. Clause61 is amendedto maketechnicalrefinementsto the definition of “shareholders’

retained profits (Australian participating)”.

AMENDMENT 37

44. Clause61 is amendedto maketechnical refinementsto the definition of”shareholders’
retained profits (overseasandnon-participating)”.

AIvIENDMENT 38

45. Clause61 is amendedto make technicalrefmementstothedefinition of “shareholders’

retainedprofits (overseasandnon-participating)”.

AMENDMENT 39

46. Clause61 isamendedto maketechnical refmementsto the definition of “shareholders’
retained profits (overseasand non-participating)”.

AMENDMENT 40

47. Clause61 is amendedto maketechnicalrefinementsto thedefinition of”shareholders’

retained profits (overseasand non-participating)”.

AMENDMENT 41

48. Subclause61(2) is insertedto clarify thatthe distribution rulessetout in theDivision
areto apply to mutualcompaniesaswell as shareholdercompanies.

AMENDMENT 42

49. Paragraph62(lXa) isamendedto omit “Australianparticipatingpolicies” andsubstitute
“Australian policies that provide for participating benefits” as a consequential amendment
resulting from the changefrom “participating policies” to “participating benefits”.
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AMENDMENT 43

50. Paragraph62(1)(b) is omitted and substitutedby paragraphs(b) and (ba). This
amendmentpermitsthe distributionor transferof overseaspolicy owners’ retained profits to
ownersof Australianpolicies that provide for participatingbenefitsor to shareholdersfunds,
respectively,if the Conmiissionerhasapproved the distributionor transfer.

AMENDMENT 44

51. Subparagraph62(1)(c)(iii) is amended by omitting “participating policies” and 4
substituting “policies thatprovide for participating benefits” as aconsequentialamendment
resulting from the change from “participating policies” to “participating benefits”.

AMENDMENT 45

52. Subclause62(5) is omitted and substitutedwith a subclausewhich provides the
circumstancesunder whichCommissioner’srulesmayor maynot prohibit the distribution of
shareholders’ retained profits.

AMENDMENT 46

53. Subclause63(3) is omitted and substitutedwith a subclausewhich specifieshow

shareholders’ capitalmay be distributed.

AMENDMENT 47

54. Clause66 is omitted andsubstitutedwith aclausewhichgivesa fuller explanationof

the purposeof the solvencystandard

AMENDMENT 48

55. Subclause68(1) is amendedto clarify that the liabilities referred to include policy
liabilities.

AMENDMENT 49

56. The amendment to clause71 is selfexplanatory.

AMENDMENT 50

57. The amendmentto subclause73(1) is selfexplanatory. 4
AIvIENDMENT 51

58. Subclause73(3) is omitted. This subclausegavethe Commissionerabroaddirection
makmgpower in respectof the capital adequacystandardin relation to a statutoryfund
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AMENDMENT 52

59. The amendmentto paragraph75(2Xa)will standardisethe terminology usedto define

particular categoriesof business.

AMENDMENT 53

60. Theamendmentsto paragraphs75(3Xa),(b) and(c) will standardisethe terminology

usedto defmeparticularcategoriesofbusiness.

AMENDMENT 54

61. Clause76 is omittedandsubstitutedwith aclausewhichprovidesthata life company
mustkeepsuchrecordsofthe incomeandoutgoingsofanoverseasfund of the companyat
the categoryof businesslevel.

AIvIENDMENT 55

62. Paragraph83(3Xc) is amendedby omitting “condition” andsubstituting“position”.
This will moreaccuratelyreflecttheroleof auditorswho look at theyear’stransactionsfrom
an historical perspectiveand certify the financial position as at the balancedate. This
contrastswith the roleof anactuarywhich involvesan examinationofthe overall financial
conditionofthecompanyandanassessmentofhowthecompanyis likely to copewith future
developments.

AMENDMENT 56

63. Paragraphs83(4Xa)and(b) areomittedandsubstitutedwith paragraphsthat clarify

thatthe liabilities referredto arethepolicy liabilities of the company.

AMENDMENT 57

64. Clause93 is omitted andsubstitutedwith anew clausewhich clarifiesprocedural
aspectsregardingtheappointmentofan actuary,including provision for the Commissioner
to approveanappointmentasanactuary. Subclauses(1) and(2)providethata life company
must havean actuary appointed by the companyand that apersonmustbeappointedto be
the actuary of a companywithin 6 weeksafter apersonceasesto hold the appointment.

65. Clause94 is omittedandsubstitutedwith a clausewhichoutlinesthe circumstances
~ that will leadto a personceasingto hold an appointmentas the actuary of a life company,

including the Commissionerdeclaringapersonnot eligible for such appointment.

AMENDMENT 58

66. Subclause99(1) is amendedso that not only the presentappointedactuary has
qualifiedprivilege in respectofthe matters outlinedin the clause,but alsoapersonwhohas
beenanappointedactuaryof a life company.
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AMENDMENT 59

67. Subclause99(2) is amendedso that not only the present appointed actuary has
qualified privilege in respectof the matters outlined in the clause,but also apersonwho has
beenan appointed actuary of a life company.

AMENDMENT 60

68. Paragraph 1 13(2)(a) is amendedto clarify that the liabilities referredto are policy
liabilities.

AMENDMENT 61

69. Clause 114 is omitted andsubstituted to clarify that the liabilities to be valued in

accordancewith the clauseare the policy liabilities.

AMENDMENT 62

70. Subclause116(1) is amended to change the focus from directors obtaining the
appointed actuary’s ~wittenreport, to the appointed actuary giving the company the ~witten
report.

AMENDMENT 63

71. Subclause116(2) is amendedto change the focus from directors obtaining the
appointed actuary’s mitten report,to the appointed actuary giving the company the written
report.

AMENDMENT 64

72. Paragraph 117(2)(c) is omitted andsubstitutedwith a paragraph which clarifies that
the liabilities referred to arepolicy liabilities.

AMENDMENT 65

73. Subclause134(1) is amendedto standardiseterminology with thatusedin specifying
the purpose of the solvencystandard. This clarifies that a trigger for the useof this clause
is the failure to meetthe solvencystandard.

AMENDMENT 66 4
74. Paragraph136(a) is amendedto standardise terminology with that usedin specifying
the purpose of the solvencystandard. This clarifies that a trigger for the use of this clause
is the failure to meet the solvencystandard.

I
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AMENDMENT 67

~ 75. Paragraph1 50(lXa) is amendedto standardiseterminologywith that usedin specifying

‘ the purposeof the solvencystandard.

AMENDMENT 68

76. Subparagraph 159(a)(i) is amended to standardiseterminology with that used in
specifyingthe purposeof the solvencystandard.

AMENDMENT 69

77. Clause 165 is amendedto correct the crossreferencenowthat the whole of the Life

Insurance Act 1945 is to be repealed.

AMENDMENT 70

78. Clause 186 is omittedandsubstitutedwith a clausewhich clarifies that the liquidator
must first determinewhetherapolicy liability exists in respectof a personappearingasthe
owner of a policy on the company’s records, before determining the value of that policy
liability. Thenewclausealsoprovidesthatfor thepurposesof a winding-up,the company’s
liability in relationto a specificpolicy is the amountdetermined.

AMENDMENT 71

79. This clauseis amendedby omitting words before paragraph(lXc) andsubstituting
subclauses(1A), (1B) and(1), to clarify that in the winding-up of a life companythe assets
of a statutoryfund mustbe applied in accordancewith the applicable CorporationsLaw, with
the exceptionthat policy ownersrankbefore other unsecuredcreditors but after employees
of the life company.

AMENDMENT 72

80. Subclauses187(3),(4) and (5) areinsertedto provide that where in the winding-upof
a life company there is a liability that relates to more than one fund, the liquidator may
apportion that liability to determinewhat part is to be borneby eachof the statutoryfund(s)
or by the statutoryfund.

AMENDMENT 73

81. Subclause188(2) is omitted and substitutedwith a subclausethat only requires a
personto prove they acted with due diligenceto avoid liability under subsection(1).

AMENDMENT 74

~ 82. Clause189 is amendedto allow the Division to apply to transfersof businessto a
companyregisteredunderthe Act which is not yet carryingon life insurance business.



12

AMENDMENT 75

83. Subclause190(1A) is inserted to clarify that a transfer or amalgamationof life 4
insurancebusinessmay be to a companyregisteredunder the Act which is not yet carrying
on life insurancebusiness.

AMENDMENT 76

84. Subclause190(3) is insertedto provide circumstancesunder which a transfer or
amalgamationoflife insurancebusinessis not requiredto be madeunder a schemeapproved
by the Court.

AMENDMENT 77

85. Clause 191 is amendedto allow the Division to apply to transfersof businessto a
companyregistered under the Act which is not yet carrying on life insurancebusiness.

AMENDMENT 78

86. Clause197 is amendedto allow the Division to apply to transfersof businessto a

companyregisteredunder the Act which is not yet carryingon life insurancebusiness

AMENDMENT 79

87. Omit Parts 10 and 11 and the Scheduleand substitutethe following Parts and
Schedule:

PARF 10- PROVISI(!~SREIA1ING10POLICIES

DIVISION 1- ISSUEOF POLICIES

CLAUSE 198 ALTERATION OF PROPOSAL AND POUCY FORMS

88. Subclause(1) allows the Commissionerto requestfrom a life companyany form of
proposal or policy documentordinarily used by the companyin Australia

89. Subclause(2) provides that if the Commissionerbelievesa form submitted under
subclause(1) doesnot comply with the Act or is likely to mislead, the Commissioner may
givethe companywritten notice ofthe areaswherethe form fails to comply with the Act or
is likely to mislead. The life company is to be invited to makesubmissionson any matter
set out in the notice.

90. Subclause(3) provides that the Commissionermay givethe life companyawritten
direction to changethe form if, after a specifiedperiod, no submissionshave been made, or
the submissionsgivenare not satisfactory.

I
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91. Subclause(4) provides that where a form is subject to a written direction, a life
companyor a representativeof the company must not makeuseof that form, unlessit has
been changedin accordancewith the direction.

CLAUSE 199 CAPACITY OF YOUNG PERSONSTO INSURE ETC.

92. Thisclauseprovidesthatapersonwho is at least10 yearsof age,buthasnot reached
16, may legally enter into or takean assignmentof a life policy with the written consentof‘ a parent or guardian. In respectof a personwho has reached 16 but not 18, that person is
to have the samecapacityto exerciserights or powers in relation to a life policy asa person
who hasreached 18.

DIVISION 2- ASSIGNMENTh AND MORTGAGES

CLAUSE 200 ASSIGNMENT OF UFE POLICY

93. Thisclauseprovidesthat the rights of aperson asowner of a life policy may only be
assignedunder this section. For an assignmentto be effective it mustcomply with the
requirementsin subclause(2). If avalid assignmenthastakenplace,it will havethe effects
assetout in subclause(3). Severalrulesin relation to an assignmentare setout in subclauses
(4), (5), (6) and(7).

CLAUSE 201 MORTGAGES AND TRUSTh

94. This clauseprovides that an assignmentof apolicy by way of mortgage or on trust
will not be effective unlessit complieswith the rulesset down in subparagraphs(1)(a) to
(l)(c). This clause also allows transfereesunder an assignment to be described in a
memorandum of transferasthe trustee or trusteesof a superannuationfund.

CLAUSE 202 EFFECT OF NOTICE OF TRUST ETC.

95. This clauseprovides that a life company is not entitled to rely on anyprovisions of
sections200 or 201, if it hasnot acted in goodfaith or hasreceivedexpressnotice in writing
ofanytrust, right, equity or interest. The clauseprovidesthat if a noticehasbeengiven,the
companycanpay moneysinto the Court for avalid dischargeand the Court hasresponsibility
for paying out thosemonies.

CLAUSE 203 TRANSFER OF POUCY AFTER CHANGE OF TRUSTEE

~ 96. Thisclauseprescribesamethodof transferringownershipof apolicy from onetrustee
to another. The previous provision in the Life Insurance Act 1945was deficient in relation
to proceduresnecessaryto obtain the requisite statutory declaration. Thus the sectionhas
been amendedto ensurein appropriate circumstancesthe incoming trustee(s)can invoke the
provision.
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DIVISION 3- PROTECTIONOF POLICIES

CLAUSE 204 PROTECTIONOF INTERESTOF INSURED 4
97. This clauseprovides for the protection of the interests of a personagainst creditors
in certaincases. The clause ensures the protection of the interests of the life insured,
irrespectiveof who effectedthe policy, and the protection of an interest on the life of the
spouse.Thisclauseis subjectto the Bankruptcy Act 1966.

CLAUSE 205 PROTECTION OF POLICY MONEY ON PERSONSDEATH

98. Thisclauserelates to policieseffectedby apersonon their own life for the benefitof
their estate. This clauseprotects the moneypayableunder the policy from beingapplied or
madeavailable for payment of the person’s debts, except in the circumstancesoutlined in
subparagraph (1)(b). This clauseis subject to the Bankruptcy Act 1966.

DIVISION 4- SURRENDERVALUES, PAID-UPPOUCIESAND NON-FORFEITURE OF
POLICIES

CLAUSE 206 APPLICATION OF DIVISION

99. Selfexplanatory.

CLAUSE 207 SURRENDEROF POLICIES

100. Thisclauseprovides that the owner of a policy whichhas beenin force for at least
3 yearsmay askthe companyto surrender the policy. Subclauses(3) and(4) set out the rules
for the amount and payment of the surrender value of the policy, including minimum
surrendervalues which will be set in actuarialstandards.

101. The equivalentprovision under theLife Insurance Act 1945,setthe period at 6 years,
however,thiswasthought to bean unconscionablylongperiodsincethe market, usually pays
surrender valuesafter 3 years and in manycases,after 2 years.

CLAUSE 208 RELAXATION OF COMPANYS OBLIGATIONS TO SURRENDER

102. This clauseallows the Commissionerto suspendor vary a life company’sobligation

to pay surrendervaluesunder section207 in certaincircumstances.

103. Thispower would only be exercisedvery rarely. However,it is importantin providing
a safetyvalve in extremecircumstancesby preventing a run on the statutoryfunds of a life
company,thus enablingother coursesof corrective actionto be considered. It is intendedto
protect the interests ofpolicy ownerswho are not seekingto surrendertheir policies.

I
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CLAUSE 209 PAID-UP POUCIES

104. This clauseprovides that if premiumsunder a policy have beenpaid in respectof a
periodofat least3 years,the ownerofthe policy may askthe life companyconcernedto vary
the policy so that no furtherpremiums are payable andtreat the policy as apaid up policy.

105. The clausealso outlines the rules for varying the policy. It specifieswhat the life
company is entitled to do if the policy owner owesa debt to the companyunder the policy,
or a debt owedby the policy owner to the company is securedby the policy.

CLAUSE 210 NON-FORFEITURE OF POUCIES IN CERTAIN CASESOF
NON-PAYMENT OF PREMIUMS

106. This clauseprovides for the non-forfeiture of a policy wherepremiums are overdue.
Overdue premiums plus interest are to be treated as a debt securedby the policy. It also
allows the issueof the requisite warning notice at the sametimeasthe renewal notice. This
is not only more practical for life companiesbut it is appropriate to warn the policy owner
before the due dateof the premium.

DIVISION 5- PAYMENT OF POUCY MONEY

CLAUSE 211 PROBATE OR ADMINISTRATION NOT NECESSARY IN
CERTAiN CASES - A SINGLE POUCY

107. This clauseallows a companyto pay small claims(not more than $50,000)in certain
circumstanceswithout requiring the production of probate or letters of administration.

CLAUSE 212 PROBATE OR ADMINISTRATION NOT NECESSARY IN
CERTAIN CASES-2 OR MORE POUCIES

108. This clauseallows a companyto pay small claims(totalling not more than $50,000)
in certain circumstanceswithout requiring the production of probate or letters of
administration.

CLAUSE 213 DEATH OF POUCY O\M~ERWHO IS NOT TIlE LIFE INSURED

109. This clause enables a company to endorse a change in title in respectof certain

policies(not more than $25,000)ownedby a deceasedpersonbut not on that person’slife.

CLAUSE214 COMPANY NOT BOUND TO SEE TO THE APPUCATION OF

MONEY PAID BY IT

110. Selfexplanatory.
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CLAUSE 215 POWER TO PAY MONEY INTO COURT

111. This clauseprovides the company with the right to pay moneysinto Court if, in the 4
company’sopinion, it cannototherwise obtain a proper discharge.The payment of moneys
thenbecomesthe responsibility of the Court. In doing this, it is expectedthe company act
reasonably. A company is unlikely to pay money into Court unnecessarily,sinceif it does
so, it might be required to pay the legal costsof other parties in anysubsequentproceedings.

CLAUSE 216 UNCLAIMED MONEY

112. This clauseprovidesthatalife companymust giveto the Commissionera statement
of all unclaimedmoneysas at the endof eachcalendaryear. At the time of providing the
statement,the companymust alsopay to the Commonwealthan amount equal to the amount
of unclaimedmoney worked out undersubclause(6).

113. The remaining clausesdeal with administrative matters involved in the lodgement,

certification and payment of unclaimed money.

CLAUSE 217 NO DEDUCTION IN RESPECT OF OTHER POLICIES

114. This clauseprovides that aclaim which is paid under a policy cannotbe usedby the
company to pay debts due to it on any other policy exceptwith the written consentof the
claimant.

DIVISION 6- CHILDRENS ADVANCEMENT POLICIES

CLAUSE218 INTERPRETATION

115. Selfexplanatory.

CLAUSE 219 PROPERTY IN CHILD’S ADVANCEMENT POUCY

116. This clauseapplies to every child’s advancementpolicy exceptapolicy effectedby
a parent, or a personwho standsin the place of a parent, of a child in which it is expressly
provided that this sectiondoesnot apply to it.

117. Subclause(3) providesthat unlessanduntil the child reachesthe vesting age,the
policy is the absoluteproperty, both at law and in equity, of the personeffecting the policy
or his or herassigns.That personor his or her assignsis taken to have the power to assign,
mortgage,charge,surrender,vary or otherwisedeal with the policy. 4
118. Subclause (4) provides that when a child whose life is insured under a child’s
advancementpolicy reachesthe vestingage,the policy is takento be the absolute property
of the child, both at law and in equity, subject to the two conditions specified in

subparagraphs(4)(a)and (4)(b).

(
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CLAUSE 220 DEATH OR BANKRUPTCY OF POLICY OWNER

119. This clausedetails the procedures that must be followed if the personwho effectsa
child’s advancementpolicy dies or becomesbankrupt. It should be noted that the company
which issuedthe policy is under no obligation to seeto the application ofthe proceedsof the
policy.

DIVISION 7- LOST OR DESTROYED POLICY DOCUMENTh

CLAUSE221 LOST OR DESTROYED POUCY - ISSUE OF REPLACEMENT
POLICY DOCUMENT

120. This clauseoutlines the procedure that must be followed by the life companywhen
issuingareplacementpolicy document,wheretheoriginal policy document is claimedto have
been lost or destroyed.

CLAUSE 222 FORM OF REPLACEMENTPOLICY DOCUMENT

121. This clauseoutlines the form a replacementpolicy documentmusttake andprovides
that the replacement policy document must state the reason why the replacement policy
document was issued.

CLAUSE 223 NOTICE BEFORE ISSUINGREPLACEMENTPOLICY DOCUMENT

122. This clauseprovides that before issuingareplacementpolicy document,the company
mustissue a notice of its intention to do so. The notice mustbe circulatedin anewspaper
in an appropriate district as outlined in subparagraphs(3Xa) to (3Xc). The applicant must
meet all the expensesrelating to the advertising and the issuing of the replacement policy
document. The details of a replacementpolicy documentmustbe enteredin the appropriate
register of policies.

CLAUSE 224 CLAIM UNDER POLICY WHERE POUCY DOCUMENT LOST OR
DESTROYED

123. This clauseprovides that a companyis discharged from all liability to any person
under a policy which is lost or hasbeen destroyed,providing the company hassatisfiedthe
criteria setdown in subclause(1).

124. Oneparticularcriteria that mustbesatisfiedis thatthe companygiveat least 10 days’
~ notice of its intention to satisfythe claim or comply with the request. Subclause(2) setsout

the rules relating to the notice. Subclause (3) provides that expensesassociatedwith
advertising the notice are to be paid by the personmakingthe claim or request in respectof
the policy.
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CLAUSE 225 APPLICATION OF SECTIONS 221, 222, 223 AND 224 TO

REPLACEMENT POLICY DOCUMENT
125. Thisclauseprovides that if the ownerof apolicy claims thatthe policy is lost or has
beendestroyed,sections221, 222,223 and224 apply to the replacementpolicy documentas
if it were an original policy document

DIVISION 8- GENERAL

CLAUSE 226 REGISTERS

126. This clauseprovides that a life companymusthave a register of life policiesfor each

StateandTerritory in which it carries on life insurancebusiness.

CLAUSE 227 REGISTRATION OF LIFE POLICIES

127. Thisclauseprovidesthat a life companymustregistereachlife policy issuedby the
company in Australia in accordancewith subclause(1). The life companymustalsoregister
eachlife policy issuedby the company outside Australia in accordancewith subclause(2).

128. The policy may be transferredfrom a register to another register, provided theowner
of a life policy issuedin Australia makesa written request. The expensesincurred by the
companyin connectionwith the transferareto be paid by the owner of the policy.

CLAUSE 228 EFFECT OF SUICIDE ON POLICY

129. Thisclauseprovides that a life company may only avoid a life policy on the ground
that the personwhoselife is insured by the policy committed suicide, if the policy expressly
excludesliability.

CLAUSE 229 CONDITION AS TO WAR RISK VOID

130. Thisclauseprovides thatany termor condition of a life policy is void if it limits, to
an amount lessthan the sum insured and bonuses,the amount payableunderthe policy if the
life insuredby the policy dieson war service. This generalrule doesnot apply if the person
who effectedthe policy agreesin writing to the insertion of that term or condition in the
policy.

CLAUSE 230 POLICIES NOT INVALIDATED BY CONTRAVENTIONS OF THE
ACT 4

131. Selfexplanatory.

I
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PART!!- MISCELLANEOUS

CLAUSE 231 ANNUAL REPORT

132. Thisclauserequiresthe Commissionerto prepare and giveto the Treasurerassoon
aspracticable after theendof eachfinancialyear,areporton the operationof the Act during
the year. The Treasurerhasto causeacopy ofthe reportto belaid beforeeachHouseofthe
Parliament within 15 sitting daysafter the day of receiptof the report.

CLAUSE 232 DELEGATION

133. This clauseprovides that the Commissionermay delegateall his or her powersor
functions under the Act or the regulations to a member of his or her staff. A delegate is
subject to the directions of the Commissioner.

CLAUSE 233 OPERATION OF STATE AND TERRITORY LAWS

134. This clauseprovides that it is the intention of the Parliament that this Act is not to
applyto the exclusionof a law of a Stateor Territory to the extentthat the law is capableof
operating concurrently with thisAct. Two exceptionsto this general intention are outlined.

CLAUSE 234 PROHIBITION OF MIXED INSURANCE BUSINESS

135. This clauseprovidesthata life companymustnot intentionally carry on anyinsurance
businessother than life insurancebusiness. This provision doesnot prevent a life insurer
owning a general insurancesubsidiary or vice versa,nor a corporatestructureinvolving a
holding companyandseparatelife andgeneral insurancesubsidiaries. Therefore,aparticular
organisationcould conduct both classesofbusiness,provided theydo sowithin the constraints
of separatelegal entities.

136. This clausealso doesnot prohibit an existinglife company from carryingon general
insurancebusiness,if the company was carryingon general insurancebusinessimmediately
before the commencementof this Act.

CLAUSE 235 INJUNCTIONS

137. Thisclauseexplainsthe typesof injunctionsthat are available,when theycan beused

andthe scopeof the Court’s power in granting ir~junctions.

CLAUSE 236 REVIEW OF CERTAIN DECISIONS

138. This clause outlines which decisions madeunder the Bill are reviewable by the
CommissionerandsubsequentlytheAdministrative AppealsTribunal. It setsdowntheperiod
within which a request for review mustbe madeandalsothe periodto makea decision.

CLAUSE 237 CONSTITUTIONAND PROCEDURE OF TRIBUNAL

139. Selfexplanatory.



20

CLAUSE238 PROSPECTUSTO BE GIVEN TO COMMISSIONER

140. Thisclauserequiresalife companywho lodgesaprospectus,relating to securitiesof
the company,with the AustralianSecuritiesCommissionunder Part7.12of the Corporations
Law of a State or internal Territory, to alsoprovide the Commissionerwith a copy of the
prospectus.

CLAUSE 239 DOCUMENTS RELATING TO TAKEOVER SCHEMES

141. This clauserequires a life company, which lodgesa document with the Australian 4
SecuritiesCommissionor is givenadocumentfor thepurposesofPart6.3ofthe Corporations
Law of a Stateor an internal Territory, to givethe Commissionera copy within 7 daysafter
the documentis lodgedor received.

CLAUSE 240 REGISTEROF LIFE COMPANIES

142. Thisclauseprovidesthat the Commissionermustkeeparegister containingprescribed
information in respectof eachregisteredlife company. The Commissioneris to determine
the form andmannerin which theRegister maybe kept. The Register ispermittedto bekept
by meansof a computer.

CLAUSE 241 INSPECTION OF REGISTER ETC

143. Thisclauseprovides that the Commissionermustensurethe Register is available for
inspectionduringnormal businesshours. Any personwho pays aprescribedfee is entitled
to inspectthe Register.

CLAUSE 242 NON-SHAREHOLDER MEMBERSOF LIFE COMPANY - VOTING
BY POST

144. Thisclauseoutlines the arrangementsthatmustbemadefor a life companythat does
not have sharecapital andis limited by both sharesandby guarantee.It explainsthe system
thatmustbe establishedto facilitate the voting by postin electionsof directors andquestions
relating to the alteration of the company’s articles of association.

145. The clausealsoprovides for various rulesin relation to suchvotin& Paragraph(2Xd)
setsoutthe arrangementsthat mustbemadeby alife companyfor the inspectionofthepostal
voters’ roll by any candidate in the election.

CLAUSE 243 INSPECTION OF DOCUMENTS 4
146. This clauseprovidesthat anydocumentgivento the Commissionunder section118(2)
must be available for inspection by any memberof the public and can be copied if the
prescribed fee is paid.

(



21

CLAUSE 244 COMMISSIONER’S POWERTO OBTAIN STATISTICS ETC.

147. This clauseallows the Commissioner to collect such statisticsas are prescribedby
Commissioner’srules. The Commissionermay alsopublish suchstatistics.

148. The Commissionerwill only issueCommissioner’s Rules with respect to statistics,
where there has beenextensiveconsultationwith industry.

CLAUSE 245 BANKRUPTS AND PERSONS CONVICTED OF CERTAIN
OFFENCES NOT TO BE DIRECTORS, PRINCIPAL EXECUTIVE
OFFICERS ETC. OF LIFE COMPANIES

149. This clauseprovides that certainpersonswho have beenconvicted of an offenceor
have been bankrupt etc. cannotbe a director, principal executive officer or the appointed
actuary of a companyregistered under this Act.

CLAUSE 246 PRINCIPAL EXECUTIVE OFFICER

150. This clauseprovides who is a principal executiveofficer of a life company for the
purposesof this Act andprovides that an existing companymust givewritten notice of its
principal executiveofficer to the Commissionerwithin 3 months after commencementof the
Act.

CLAUSE 247 PROTECTION OF PERSON WHO DISCLOSES INFORMATION
ETC. UNDER COMPULSION

151. This clauseprovides that a personwho disclosesinformation or producesrecords in
accordancewith arequirement or direction of a personunder this Act, is not liable to anyone
else in respectof the disclosureor production.

CLAUSE 248 OFFENCES

152. This clausesetsoutthe timewithin which proceedingsfor an offenceagainstthis Act
may be instituted. Subclause(2) provides thatproceedingsagainstacompanyfor anoffence
do not prevent the institution of proceedingsfor the judicial managementor winding up of
the company on a ground that relates to the matter that constitutesthe offence.

CLAUSE 249 FALSE OR MISLEADING DOCUMENTS

~ 153. This clauseprovides that where a false or misleading statement hasbeenmadeby a
personin a document,that personis guilty of an offence.

CLAUSE 250 CONDUCT BY DIRECTORS, SERVANTS AND AGENTS

154. This clause sets out the considerationsa court may take into accountin proceedings‘ for an offence in determining the stateof mind of directors, servantsandagents in relation
to any conduct engagedin by or on behalfof a body corporate or individual.
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CLAUSE 251 SECRECY

155. The objective of this provision is to maintain the confidentiality of information 4
acquired from fmancial institutions in the courseof the Insurance and Superannuation
Commission’s supervisory activities, while permitting the disclosure of such information to
particular partiesin certaincircumstances.

156. Subclause(1) outlines particular definitions for the purpose of the section. including
“compliance officer”. Subclause(2) provides that as a general rule, information obtained
under or for the purposesof this Act must not be disclosedto any person, or to a court.
Subclause (3) permits disclosure of information where the life company has consentedin
writing to the disclosure.

157. Subclauses(4), (5) and(6) set out particular persons to whom a compliance officer

may discloseinformation and the circumstancesin which the information can be disclosed.

CLAUSE 252 COMMISSIONER’S RULES

158. Thisclauseprovides that Commissioner’srules areadisallowable instrument and can
relate to all mattersrequired or permittedby this Act to be prescribed by Commissioner’s
rules.

CLAUSE 253 REGULATIONS

159. This clause provides the type of regulations that may be made by the

Governor-General.

PART 12-HOW ThIS ACT AFFFJCLSEXIS’IlNG UFECOMPANIESE1~

CLAUSE254 COMPANIESREGISTEREDUNDERLIFE INSURANCEA CT1945

160. This clauseallows existing life companiesto be automaticallyregisteredunder this
Act. It alsoprovides for the transfer of conditions imposedon registration of a life company
under the Life Inswr.siceACt 1945 to the newAct. A certificate of registration issuedunder
the Life InsurcoiceAct 1945 is takento be the samecertificate issuedunder subsection21(5)
of thisAct.

161. Thisclausealsoprovides that an existing life companythat is incorporated outside
Australia is taken to be a company within the meaning of this Act. However, certain
provisions as specifiedin subclause(7) do not apply to suchcompanies. 4
CLAUSE 255 CONTINUING CAPITAL REQUIREMENTS

162. This clauseclarifies the application of transitional provisions in the InsuranceLaws
AmendmentAct 1991 relating to the capital requirements to be satisfiedby life companies.
Regulationsmadeunder thisAct in respectoflife companycapital requirements may modify
the operation of the relevant sectionof the InsuranceLawsAmendmentAct 1991.
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CLAUSE 256 APPROVED AUDITOR

163. Selfexplanatory.

CLAUSE 257 APPROVEDACTUARY

164. Selfexplanatory.

CLAUSE 258 DOCUMENTS REQUIRED TO BE LODGED

165. This clauseoutlines the general rules for lodgment of documentsthat were required
to be lodged under section 52 of the Life InsuranceAct 1945 immediately before the
commencementof this Act for a period that ended before that commencement and the
company had not lodged that document beforethat commencement.

CLAUSE259 REINSURANCEBETWEEN STATUTORY FUNDS

166. This clauseprovidesthat Part4 of this Act will not be contravenedby a life company
engagingin reinsurancebetween statutory funds, in relation to a particular policy, if certain
conditions are satisfied.

CLAUSE 260 SCHEMEFOR TEANSFEROR AMALGAMATION

167. This clauseprovides that if a copy of a schemewas lodged with the Commissioner
under section 75 ofthe Life InsuranceAct 1945before the commencementof this Act, that
Act as in force immediately before thatcommencementcontinuesto apply in relation to the
schemeandPart9 of this Act doesnot apply in relation to that scheme.

CLAUSE 261 MODIFICATION OF OPERATIONOF DIVISIONS 5 AND 6 OF
PART 4

168. This clauseis a transitional provision which provides that regulations may modify,
in respectof existing life companies, the operation of Division 5 of Part 4 in relation to
certainfmancial statementsgiven to the Commissionerunder this Act or the Ljfe Insurance
Act 1945, and Division 6 of Part ~ in relation to financial statements given to the
Commissioner under section 82. The clause incorporates“sunset” provisions, in that the
regulations can only be madein respectof a period commencingbefore 1 January1996.

CLAUSE 262 EXISTING BENEFIT SOCIETY BUSINESS

169. This clauseprovides that businesscarriedon by a society, registered under a law of
a Stateor Territory relating to the registration of benefit societies,after the commencement
of this Act, to the extent that it would be businessunder paragraph (b), is not life insurance
business for the purpose of this Act, but only for a period of 2 years beginning at the
commencementof this Act.
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CLAUSE263 JUDICIAL MANAGEMENT AND WINDiNG-UP

170. ThisclauseoutlineswhichAct andwhichPartsof an Act will apply whereacompany 4
or part of the businessof the company, wasunderjudicial managementor beingwound up
under the Life InsuranceAct 1945 immediately beforethe commencementof this Act

CLAUSE 264 SAVING PROVISION - SECTIONS 83,84AND 94 OF THE LIFE
INSURANCEA CT1945

171. Thisclauseprovidesthat in spiteof therepealoftheLife InsuranceAct 1945,sections
83, 84 and 94 of that Act continue to apply to policies to which thosesections applied
immediately beforethe commencementof this Act.

SQIFDU~E

172. ThisScheduleprovides the definitions of varioustermsusedwithin the Act.

I





I

II

I

I





I

I

I

I





I

I


