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LEGISLATIVE INSTRUMENTSBILL 1994

GENERALOUTLINE

This Bill setsoutacomprehensiveregimegoverningdraftingstandardsand
proceduresfor themaking,publicationandscrutinyof delegatedlegislation.
This Bill implementstheGovernment’sresponseto themajor
recommendationsof theAdministrativeReviewCouncil’sReportNo. 35 ‘Rule
Makingby CommonwealthAgencies’

TheBill definestheterm ‘delegatedlegislativeinstrument’,specifically
excludesparticularinstrumentsandprovidesamechanismfor theissueof an
Attorney-General’scertificateto removedoubtaboutthenatureof an
instrument.

ThisBill establishesanelectronicRegisterof existingandfuturedelegated
legislationto bemaintainedby thePrincipalLegislativeCounsel.Wherea
newinstrumentmadeafter thecommencementof thelegislation is legislative
in characterthenunlessit is registeredit is unableto beenforced.With
existinglegislativeinstrumentsprovisionis madefor theirbackcapturing
overaperiod finishing on 28 February1997 in accordancewith thetableset
out inClause37 of the Bill. The legislationprovidesfor thePrincipal
LegislativeCounselto haveresponsibilityto ensurethatdelegatedlegislation
meetsrequirementsof appropriatenessandhigh quality.

As announcedin theWhitePaperWorkingAustralia issuedon 26 April 1994 a
consultationprocesswill beintroducedfor changesto all delegatedlegislation
affectingbusiness.This Bill provides for Governmentagenciesproposing
legislativeinstrumentswhichaffectthebusinesssectorto prepareandmake
availableaLegislativeInstrumentProposal,whichwill setout theneedfor
theregulation,costsandbenefits,andalternativewaysof achievingthe
objectives.

TheBill alsoprovidesacomprehensiveregimefor Parliamentaryscrutinyof
legislativeinstruments.It doesthisby re-enactingin theBill thosepartsof
PartXII andSection46Aof theActs InterpretationAct that relateto delegated
legislativeinstrumentsandextendingtheiroperationto all suchinstruments.
TheBill makesconsequentialamendmentsto thoseprovisionsso that their
operationin theActs InterpretationAct is confinedto administrative
instruments.

TheBill makessignificantamendmentsto PartXI of theActsInterpretationAct
1901,repealsPartXII of thatAct andrepealstheStatutoryRulesPublicationAct
1903.



FINANCIAL IMPACT STATEMENT

Establishmentof theRegisterfor delegatedlegislativeinstrumentswill cost
$2.78Movertheyears1994/95to 1997/98includingthestaff to run the
Register. In additionthe staffprovidedfor enhanceddraftingresourceswill
cost$2.58Moverthesameperiod.Thereafteron currentcostingstheyearly
costforbothaspectswill be $0.881M.

No provisionhasbeenmadefor theadditionalcostin respectof the
consultationprocess.Thiscostis to beborneby the originatingagencyout of
its normalrunningcosts.
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NOTESONCLAUSES

PART 1- PRELIMINARY

ClauseI - Shorttitle

Thisclauseprovidesfor theAct to becitedasthe LegislativeInstruments

Act1994.

Clause2 - Commencement

2 ThisclauseprovidesthattheAct commenceson 1 January1995.

Clause3 - Definitions

3 Thisclausecontainsdefinitionsof certaintermsusedin theAct. The
definitionsof commencementday,explanatorystatement,Government
businessenterprise,Index,legislativeinstrument,PrincipalLegislative
CounselandRegistermakereferenceto substantiveprovisionsof theBill.

4 Theclausedefinesmakingin relationto aninstrumentas themethodby
whichadocumentbecomesalegislativeinstrument.

5 Theclausealsodefinesthetermsprescribedauthorityandprincipal
officer in termssimilar to thatusedin theFreedomofInformationAct1982.

6 Theclausedefinesthestatutoryrulesseriesby referenceto the Statutory
RulesPublicationAct 1903 anddefinesthetermrule-makerforthe
purposesof theBill.

Clause4 - Definition - alegislativeinstrument

7 Thisclauseprovidesasubstantivedefinitionof alegislativeinstrument.
Subclause4(1) providesthegeneralrequirementsthattheinstrumentbe
in writing, beanexerciseof apowerdelegatedby Parliament,determines
a lawor altersits content,andimposesanobligation,createsaright or
variesor removesanobligationor right,andis bindingin its application.

8 Subclause4(2) providesthatcertaininstrumentsarelegislative
instrumentsfor thepurposesof theAct. Theseareregulations,
Ordinances,rulesor by-lawsandProclamationsmadeunderanAct or
Ordinance.Subclause4(2) furtherincludesas legislativeinstruments
documentsrequiredto be publishedundertheStatutoryRulesPublication
Act 1903 or disallowableinstrumentsunderSection46Aor PartXII of the
ActsInterpretationAct1901.
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9 Subclause4(3) providesthatinstrumentsreferredto in ScheduleI of the
Bill arenot legislativeinstruments.Subclause4(4) providesthatbecause
aninstrumentis includedin Schedule1 doesnot meanthatit would
otherwisehavebeena legislativeinstrument.

10 Subclause4(5) providesthatwherean instrumentis notalegislative
instrumentbut theparticularsof it arerequiredto be publishedin the
Gazetteor theinstrumentarerequiredto belaid beforetheHousesof the
Parliamentwithoutprovisionfor disallowancethisBill hasno application
to suchaninstrumentwheneverit is made.

11 Thedefinition will providecertaintyabouttheambitof theAct, and
reducethe likelihood of litigation seekingto defineits coverage.The
definition is comprehensive,andfocusesonthelegislativecharacterof
theinstrumentsasthe operativecriterion.

Clause5 - Powerdelegatedby theParliament

12 Thisclausedefinespowerdelegatedby the Parliamentto includea

furtherpowerof delegationauthorisedby theParliament.

Clause6 - Rulesof courtarenot legislativeinstruments

13 Clause6 providesthatrulesof courtarenot legislativeinstrumentsfor
thepurposesof theAct. However,the principlesunderlyingtheActare
to apply to theHigh Courtof Australia, theFamily Courtof Australia,
theFederalCourtof AustraliaandtheIndustrialRelationsCourtand
thesearesetout in Schedule4 asamendmentsto theActs establishing
thosecourts.

Clause7- Attorney-Generalmaycertify whetherinstrumentislegislative
instrumentor not

14 Clause7 dealswith the situationwherearule-makeris uncertainwhether
anexistingor prospectiveinstrumentis legislativein character.It
providesthat theAttorney-Generalmaydeterminethat issue.Subclause
7(4) providesfor theAttorney-Generalto determinewhetheran
instrumentis alegislativeinstrument.Hemustdo so in writing and
forwardacopyof hiscertificateto thePrincipalLegislativeCounsel.
Subclause7(5) providesthatacertificateby theAttorney-Generalis
conclusiveof thequestionwhethertheinstrumentis legislativeor not.

Clause8 - Whendo provisionsof legislativeinstrumentstakeeffect

15 Subclause8(1) providesthemechanismfordeterminingthe
commencementdayor dateof effectof alegislativeinstrument.It allows
for dateof effect fromadatespecifiedor someothertimespecifiedin the
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instrumentandif no specificationis madethenat midnightnext
following the timethatit is registered

16 Subclause8(2) providesthata legislativeinstrumenthasno effect if it
would otherwisetakeeffectbeforethedateof registrationandasat the
dateof registrationtherights of apersonotherthantheCommonwealth
or anauthorityof theCommonwealthwould beadverselyaffectedor a
liability wouldbe imposedin respectof anythingdoneor omittedto be
donebeforethedayof registration.

Clause9 - Constructionof legislativeinstruments

17 Clause9 providesfor theconstructionof legislativeinstrumentsandis
foundedon theActsInterpretationAct1901. Subclause9(2) providesthat
wherethe makingof aninstrumentexceedsthepowerof therule-maker
thento the extentthattheinstrumentiswithin powerit is valid.
Subclause9(3) providesthatwhereinstrumentsrequireidentificationof
mattersor thingstherule-makermayidentify thosemattersor thingsby
referringto aclassor classes.

Clause10 - Prescribingmattersby referenceto otherinstruments

18 Clause10 providesfor thereferenceto otherinstrumentsandis founded

on theActsInterpretationAct1901.
Clause11 - Effectof repealof legislativeinstrument

19 Clause11 setsout theeffectof repealof a legislativeinstrumentandis
foundedon theActsInterpretationAct1901.

PART 2-THE RESPONSIBILITIESOF THE PRINCIPAL LEGISLATIVE
COUNSEL

20 ThisPartestablishestheoffice of PrincipalLegislativeCounselwithin the
Attorney-General’sDepartmentas theofficewith theresponsibilities
underthis Actanddescribesits responsibilities.Establishmentof the
office ensuresthatoneagencybearsresponsibilityfor thestandards,
publicationandavailabilityof delegatedlegislation.

Clause12 - PrincipalLegislativeCounsel

21 This clauseprovidesfor thedesignationof anofficer of theAttorney-

General’sDepartmentas thePrincipalLegislativeCounsel.
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Clause13 - Responsibilitiesof thePrincipalLegislativeCounsel

22 Clause13 setsout theresponsibilitiesof thePrincipalLegislativeCounsel
of ensuringthequalityof draftingof legislativeinstruments,maintaining
theRegisterof legislativeinstruments,maintainingadatabaseof
registeredlegislativeinstruments,thestorageof registeredlegislative
instrumentsandarrangingfor thelayingbeforetheParliamentof
registeredlegislativeinstrumentsandaccompanyingexplanatory
material.

Clause14 - Measuresto ensurehighstandardsareachieved

23 Clause14(1)empowersthePrincipalLegislativeCounselto takestepsto
ensurethatlegislativeinstrumentsareof ahighstandard,arelegally
effectiveandintelligibleto users. For thepurposesof thisprovision
subclause14(2) setsoutarangeof stepsthatthePrincipalLegislative
Counselcantaketo achievethoseresults.Theseincludeundertaking,
supervisingor providingadviceon thedraftingof legislative
instruments,andprovidingdraftingprecedentsandtrainingto officers
andemployeesof otherDepartmentsor agencies.

PART3- CONSULTATIONBEFOREMAKING LEGISLATIVE

INSTRUMENTS

Clause15 - Purposeof thePart

24 Clause15 providesthatthe purposeof thePartis to outlineconsultation
proceduresto beundertakenbeforemakingalegislativeinstrumentsoas
to ensurethatpersonslikely to beaffectedby the instrumenthavean
adequateopportunityto makesubmissionsconcerningthepolicy and
contentof theinstrument.

Clause16 - Whatlegislativeinstrumentsrequireconsultation?

25 Clause16(1)providesthatfor legislativeinstrumentsmadeafter
1 January1996pursuantto legislationspecifiedin Schedule2 or any
subsequentamendmentsto thatScheduleandwhich is not excluded
from consultationfor the reasonssetout in clausel9therule-makermust
beforetheinstrumentismadeseeksubmissionson it. Subclause16(2)
providesthatthe rule-makerhasthediscretionas to thetiming of seeking
the submission.
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Clause17- ResponsibleMinister to decidewhetherparticularorganisations
or bodiesrepresentthoseaffectedby proposedlegislativeinstrument

26 Clause17 providesthat if therule-makeris requiredto invite
submissionson aproposedlegislativeinstrumenttheMinister
responsiblefor theenablinglegislationmustdecidewhethersufficient
consultationcanbehad throughaparticularorganisationor bodyor
groupsof organisationsor bodiessoas to representtheinterestsof all
thoselikely to beaffectedby theinstrument.

27 Paragraph17(b)providesthatanydecisionby theMinistermustbe

recordedin writing.

Clause18 - Proceduresfor seekinganddealingwith submissions

28 Subclause18(1)providesthatwheresubmissionswill besoughton a
proposedlegislativeinstrumenttherule-makermustprepareawritten
LegislativeInstrumentsProposal. Subclause18(2)setsout thematters
thatmustbecontainedin aLegislativeInstrumentProposal. Thesearea
summaryof theproposalandof theobjectivesto be obtained,ananalysis
of the meansof obtainingthoseobjectives,abroadindicationof thecosts
benefitsto theGovernmentandthepublicof the proposalanda
statementof reasonsfor thepreferredapproach.

29 Subclause18(3)providesthat if theMinisterhasdecidedto seek
submissionsonly from specificorganisationsor bodiesthenhemustgive
anoticeto eachsuchbodycontainingtheinformationrequiredby
Subclause18(5). Subclause18(4) operateswherethereareno particular
organisationsor bodiesto representthe interestsof affectedpersonsand
providesthata public noticecontainingtheinformationrequiredby
Subclause18(5)beadvertisedin theprint or electfonicmedia.

30 Subclause18(5)specifiesthe contentsof anoticeto begiven to
organisationsor to thepublic. It mustcontaina declarationof the
intention to makealegislativeinstrument,indicatewherecopiesof the
LegislativeInstrumentProposalandotherdocumentscanbe obtainedor
inspectedandindicatetheperiodwithin whichwritten submissionsmay
bemadeon the proposal.

31 Subclause18(6)providesthattheperiod for submissionsmaybemadeis
atleast21 daysafterthegiving, publishingor broadcastingof thenotice
or if a lesserperiodis allowed,suchlesserperiodas theAttorney-General
by written noticeallowsbecauseof specialcircumstances.Subclause
18(7)providesthatanysubmissionreceivedwithin thespecifiedperiod
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mustbeconsideredby therule-makerbeforetheproposedlegislative

instrumentis made;

Clause19 - Circumstancesin whichsubmissionsnot required

32. Clause19(1)setsout thespecificexemptionsfrom therequirementof the
rule-makerto invite submissionson proposedlegislativeinstrumentsand
providesfor theAttorney-Generalto certify in writing thatthepublic
interestrequiresthatno consultationoccurin respectof the instrument.

33 Subclause19(2)providesthatwheretherule-makeris satisfiedthata
proposedlegislativeinstrumentcomeswithin oneof theexemptions
from therequirementto invite submissionstherule-makermustrecord
thatdecisionin writing andsetout thereasonsforbeingsosatisfied.

Clause20 - Consequenceof failureto seeksubmissions

34 Clause20 providesthatafailure to complywith this Partdoesnot affect

thevalidity or enforceabilityof a legislativeinstrument.
Clause21 - Alterationsto Schedule2

35 Clause21 providesthatSchedule2 settingout theActs whichenablethe
makingof alegislativeinstrumentdirectlyaffectingbusinessmaybe
amendedeitherbyanew enablingActor byregulationsunderthisAct.

PART 4- THE FEDERALREGISTEROF LEGISLATIVE INSTRUMENTS

Division 1 - Preliminary

Clause22 - The purposeof thePart

36 Clause22 providesthatthePartdealswith theestablishmentof the
FederalLegislativeRegisterof LegislativeInstrumentsandthe
requirementsfor whendocumentsareto be registered,theproceduresfor
registrationandtheconsequencesof failing to registerthosedocuments.

Clause23 - Definitions

37 Subclause23(1)containsdefinitionsof lodgeandworkingdayfor the
purposesof thisPart. Subclause23(2) providesthatwhereanAct or
thingis requiredto bedonewithin aspecifiednumberof workingdays
thatit canbe doneatanytimeafter thateventon thedayon which the
eventoccursor onaworkingdayincludedin thespecifiednumberof
workingdaysafter thatday.
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Division 2 - The Register

Clause24 - FederalRegisterof LegislativeInstruments

38 Clause24 providesfor theestablishmentof aFederalRegisterof
LegislativeInstruments,andits division into PartsA, B, C andanIndex.
PartsA, B andC areto consistof scannedimagesof particular
documents.TheIndex is to be preparedin accordancewith Division 6.

Clause25 - Registerto be keptby computer

39 Clause25 providesthattheRegisteris to bekeptbycomputer,andthat
theregulationsmayprovidefor themannerin which theRegisteris kept.
Theregulationscanalsoprovidefor themannerof alteringentrieson the
Registerandprovidingaccessto informationon the Register.

Clause26 - Inspectionof the Register

40 This clauseprovidesthatthePrincipalLegislativeCounselmustensure
thatthepubliccaninspectthe Register.Ensuringthatmembersof the
public haveaccessto computerterminalsto inspecttheRegisterandto
copiesof instrumentsin it andobtaininformationfrom it is sufficient.

Clause27 - The statusof theRegisterandjudicial noticeof legislative
instruments

41 Subclause27(1)providesthattheRegisteris to be takenasacomplete
andaccuraterecordof the documentswhoseparticularsaresetout in it.
Subclause27(2)providesthatinanyproceedingsproofaboutthe
provisionsandthecominginto operationof alegislativeinstrumentare
not requiredwhereaninstrumentis extractedfrom theRegisterandthat
extractis printedby theGovernmentPrinter. Subclause27(3)enablesa
Courtor Tribunalto acquireinformationaboutthe contentsof the
Registerin anyway it thinks fit

42. Subclause27(4)providesthatadocumentthatpurportsto be anextract
from theRegisterandto havebeenprintedby theGovernmentPrinteris
whatit purportsto be unlessthe contraryis proved. Subclause27(5)
furtherrefinesthepresumptionbyprovidingthatif it showsaparticular
dateor time of registrationthenit is presumedthat thedocumentwas
registeredin thatPartof theRegisteron thatdateandatthattimeunless
thecontraryis proved.

Clause28 - Rectificationof Register

43. Subclause28(1)providesthatthePrincipalLegislativeCounselmay

rectify anerroron theRegisterif satisfiedthat theRegisteriserroneous
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becauseof amistake,anomissionor afalseentryandis satisfiedthatthe
errorcanbe rectifiedandthattheerror lies in thedocumentas it appears
in theRegisterandnot in theoriginal fromwhich theimagewastaken.

44. Subclause28(2)providesfor thecorrectionof theIndexatanytime for
anypurposeto correctentriesnecessitatedby rectificationof theRegister
or to annotatetheIndexwith informationconcerningdisallowance,
repealor revival of a legislativeinstrument,therevocationof an
Attorney-General’scertificateor anyotherusefulinformation.

Division3 - Registrationof legislativeinstrumentsin PartA

Clause29 - Whatlegislativeinstrumentscanberegisteredin PartA

45 Thisclauseprovidesthatlegislativeinstrumentsmadeor deemedto be
madeon or afterthecommencingday,andlegislativeinstruments
amendingprior legislativeinstrumentsafterthecommencingdaymust
be registeredin PartA.

Clause30 - Ordinaryprocedurefor registrationin PartA

Subclause30(1)setsout theordinaryregistrationprocedurefor PartA.
Theoriginal of a legislativeinstrumentwhichis requiredto be registered
underclause29 mustbelodgedwith thePrincipalLegislativeCounselas
soonaspossibleafterthemakingof it. Subclause30(2)providesthatthe
PrincipalLegislativeCounselmustregistertheinstrumentunlessthereis
reasonto doubt theinstrumentlodgedis not theoriginal instrument.

Clause31 - Registrationof copiesin certaincircumstances

47 Subclause31(1)setsout thecircumstancesin whichthePrincipal
LegislativeCounselmayregistera copyof alegislativeinstrument.
Registrationof thecopydoesnot removetherequirementto lodgethe
originalassoonaspossible.Subclause31(2)setsout therequirementsin
relationto copies- thecopyto be registeredmustbeagoodcopyof the
originalandshowall markingsthatappearon the original.

Clause32 - Explanatorystatementto belodgedwith thePrincipalLegislative
Counsel

48 Subclause32(1)providesthat the rule-makermustat the timeof lodging
an instrumentfor registrationor soonthereafteralsolodgewith the
PrincipalLegislativeCounselastatementcalledanexplanatorystatement
explainingthepurposeandoperationof theinstrument.

49 Subclause32(2)setsout mattersthatmustbecontainedin the
explanatorystatement.Theseincludedescriptionof anydocument

46
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incorporatedinto theinstrument,astatementof the decisionmadeon
consultationunderclause17,if necessary;if consultationis necessarya
descriptionof themannerof seekingsubmissionsandthenatureof the
submissionsobtained;if aLegislativeInstrumentProposalwasnot
preparedthe reasonsfor this; if submissionswerecertifiedby the
Attorney-Generalto beprovidedearlier than21 days,thestatementof
specialcircumstanceswhy theAttorney-Generalsodetermined,if
consultationwasnot requiredbecauseparagraph1(a)appliedthe
statementof reasonswhy therule-makerwas satisfiedof therelevant
matters; if consultationwasnot requiredbecausetheAttorney-General
socertified underparagraph19(l)(b),thestatementof reasonswhy the
Attorney socertified; and,finally, acopyof therelevantrecordsof
decision,determinationor certificate.

50 Subclause32(3)providesthatafailure to lodgeanexplanatorystatement
doesnot affectthevalidity or enforcabilityof theinstrument.

Clause33-Obligationto provideoriginal instrument

51 Clause33 providesthatwhereacopyof aninstrumenthasbeen
registeredthe rule-makermustlodgetheoriginal instrumentwith the
PrincipalLegislativeCounsel.

Clause34 - Original instrumentto be retainedby thePrincipalLegislative
Counsel

52 Clause34 providesthatthePrincipalLegislativeCounselmustretain
original instrumentsreceived. Provisionis madefor thetransferto the
AustralianArchivesforstorageof theseinstrumentsasnecessary.

Clause35- Obligationto provideelectroniccopyof instrument

53 Thisclauseprovidesthattherule-makermustprovideanelectroniccopy
of theinstrumentin theprescribedformto thePrincipalLegislative
Counselwithin 3workingdaysof aninstrumentbeingregistered.

Division4- Registrationof legislativeinstrumentsin PartB

54 Thisdivision is concernedwith theback-capturingof legislative

instruments.
Clause36-What legislativeinstrumentsareto beregisteredin PartB?

55 Clause36 provides forexistinglegislativeinstrumentsmadeprior to the
commencingdayto beregisteredin PartB.

Clause37-Ordinaryprocedurefor registrationin PartB
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56 Clause37 providesfor theback-capturein asystematicbasisof
legislativeinstrumentsmadeprior to thecommencingday. This is
achievedby providingthatinstrumentsmadefrom 1 January1990 to the
commencementdatebeback-capturedby 1 September1995,that
instrumentsmadebetween1 January1980and31 December1989be
back-capturedbefore1 March1996andinstrumentsmadepreceding
1 January1980beback-capturedbefore1 March1997.

57 Subclause37(2)providesthatwhereaninstrumentismadeafterthe
commencementdatewhichamendsalegislativeinstrumentmadebefore
thecommencementdatethenback-captureof thepreviousinstrument
mustbemadeno later than28 daysof theregistrationof theamendment.

Clause38 - Registrationof copiesin certaincircumstances

58 This clauseprovidesfor theregistrationof copiesin PartB if theoriginal
instrumentno longerexistsor cannotbe locatedandatruecopyis
provided.It setsout thecriteria for a registerablecopy.

Division 5 - Registrationof Attorney-General’scertificates

Clause39 - Attorney-General’scertificatesareto be registeredin PartC

59 Thisclausemakesprovisionfor theregistrationof Attorney-General’s

certificatesandis self-explanatory.
Division6- The Index

Clause40 - Informationto besuppliedfor theIndex

60 Subclause40(1) requiresthe PrincipalLegislativeCounselto createand
maintainanindex to thedocumentsin theRegisterfrom information
suppliedby rule-makers.Subclause40(2)requiresthattheIndex be
compiledfrom informationprovidedfor inclusion in PartsA andB of the
Register.

61 Subclause40(4)setsout theinformationtheIndexis to containfor
instruments,suchastheidentifying numberof theinstrumentetc,and
certificates,for exampletheidentifyingnumberof thecertificate. This
Subclausealsosetsout the requirementsfor theIndex in respectof
certificatesgivenunderSection7 asto whetheraninstrumentis
legislativeor not.
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Clause41 - Furthermaterialto becontainedin theIndex

62 Subclause41(1) requiresinformationto be suppliedto thePrincipal
LegislativeCounselregardinglegislativeinstrumentsthathavenotbeen
validly madeandof thereasonsfor theinvalidity.

63 Subclause41(2)enablesthePrincipalLegislativeCounselto annotatethe
Registeruponbeingsatisfiedthataregisteredinstrumenthasnot been
validly made.

Division 7- Effect of registration

Clause42 - Effectof failureto registeralegislativeinstrumentin PartA

64 Clause42 providesthatfailure to registera legislativeinstrument

requiredto beregisteredin PartA rendersit unenforceable.

Clause43 - Effectof failure to registeralegislativeinstrumentin PartB

65 Clause43(1)providesthatalegislativeinstrument,or its copy,required
to beregisteredin PartB andwhichis not lodgedbeforethelastdayfor
registrationundersection4P, ceasesto beenforceableon thatday.

66 Subclause43(2)providesan exceptionto unenforceabilityfor failing to
registeraninstrumentin PartB wheresuchaninstrumentis connected
with the collectionof revenueby theCommissionerof Taxation.

67 Subclause41(3)providesthatwhereau instrumentbecomes
unenforceableit is takento berepealedwith effect from the relevantdate
setout in thetablein subclause37(1).

PART 5- PARLIAMENTARY SCRUTINY OF LEGISLATIVE INSTRUMENTS

68 This Partreplacestheprovisionsof PartXII of theActsInterpretationAct
1901(“Acts InterpretationAct”) dealingwith parliamentaryscrutinyof
regulationsandprovidesasystemwhichenhancesandextendsscrutiny
to legislativeinstrumentsmadeunderthisAct afterthecommencingday.
Unlike PartXII, which appliesonly to regulations,and‘disallowable
instruments’by theoperationof section46AActs InterpretationAct, the
scrutinyprovisionsin thePartapplyto all legislativeinstrumentsmade
on orafterthe commencingday. A singleexceptionis providedin
recognitionof thespecialpositionof intergovernmentalschemesand
bodieswhereuniformity betweenjurisdictionsis required.

Clause44-The purposeof thePart

69 Thisclauseis self-explanatory.
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Clause45 - Tabling of legislativeinstruments

70 This clauseappliestherequirementspreviouslycontainedin paragraph
48(1)(c)andsubsection48(3)Acts InterpretationAct thatregulations(and
disallowableinstrumentsunders.46AActsInterpretationAct) belaid
beforeeachHouseof Parliament,

71 Subclause45(1) requiresthePrincipalLegislativeCounselto deliverto
theParliamentall legislativeinstrumentsmadeon or afterthe
commencingdayto belaid beforeeachHouse.To ensurethatscrutinyof
legislativeinstrumentsis timely, the period in whichlegislative
instrumentsmustbe laid beforeeachHouseis limited to six sittingdays
of thatHouse.

72 Subclause45(2)ensuresthatall legislativeinstrumentsmadeafter
commencingdaywill be laidbeforeeachHouse,irrespectiveof whether
instrumentsof that kind arecurrentlydisallowable.

73 Subclause45(3)providesthatif therequirementsof theclausearenot
met theinstrumentceasesto haveeffect. An instrumentwill ceaseto
haveeffect at theendof thelast dayon whichtherecould havebeen
compliancewith the requirements.

Clause46 - Additional materialto betabledwith thelegislativeinstrument

74 Subclause46(1) requiresthe explanatorystatement,andany
accompanyingdocuments,lodgedwith thePrincipalLegislativeCounsel
underclause32 to be deliveredby the PrincipalLegislativeCounselto
eachHouseto belaid beforeit with the copyof thelegislativeinstrument.

75 Subclause46(2)requiresarule-makerwhohasfailed to lodgethe
explanatorystatementwith thePrincipalLegislativeCounselbeforeheor
shedeliversacopyof thelegislativeinstrumentto eachHouseto deliver
to eachHouseacopy of theexplanatorystatementtogetherwith a
written explanationof thedelay.

Clause47- Incorporatedmaterialmayberequiredto be madeavailable

76 Underclause10,adocumentmaybe incorporatedinto alegislative
instrumentby referenceto thedocumentin the legislativeinstrument.
The incorporateddocumentis not requiredto beregisteredunderPart4.
To ensure,however,thatParliamenthastheopportunityto scrutinisethe
incorporateddocumentif it sodesires,clause47 requiresadocument
which hasbeenincorporatedby referenceto be madeavailablefor
inspectionby eitherHouse.
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Clause48 - Disallowanceof legislativeinstruments

77 Clause48 re-enactswith spmemodificationstheprovisionsof
subsections48(4),(5), and5A) Acts InterpretationAct andprovidesfor
the variousmethodsbywhich alegislativeinstrumentmaybe,or maybe
deemedto be, disallowed. In everycase,thepre-conditionis that,oncea
legislativeinstrumenthasbeenlaid beforeaHouse,anoticeof motionof
disallowanceis givenwithin fifteensitting daysof thatHouse

78 Subclause48(1) re-enactstheeffectof subsection48(4)Acts Interpretation
Act. Thesubclauseprovidesthatwhena resolutionis passeddisallowing
a legislativeinstrument,theinstrumentceasesto haveeffect from that
time, if theresolutionis passedwithin fifteensittingdaysof thegiving of
the noticeof the motionin theHousein whichthe resolutionis passed

79 Subclause48(2) re-enactstheeffectof subsection48(5)Acts Interpretation
Act. The subclauseprovidesthatwherea noticeof amotion to disallowa
legislativeinstrumenthasbeengivenin aHouse,andhasnot been
withdrawnor the motionfinally dealtwith, or its considerationdeferred
undersubclause48(4), thelegislativeinstrumentis takento be disallowed
andceasesto haveeffectattheendof fifteensitting daysof thatHouse

80 Subclause48(3) re-enactstheeffectof subclause48(5A) Acts
InterpretationAct. ThisSubclauseprovidesthatwheretheHouseof
Representativesis dissolvedor expires,or the Parliamentis prorogued,
beforetheendof fifteensitting daysin the Housein whichanoticeof
motionhasbeengiven, andhasnot beenwithdrawnor themotion finally
dealtwith, or its considerationdeferredunderSubclause48(4),the
legislativeinstrumentis takento belaid beforethatHouseon thefirst
sittingdayafterthedissolution,expiry or prorogation The fifteensitting
dayperiod in whicha noticeof motionof disallowancemustbe given
commencesagainfrom that time.

81 Subclause48(4)hasno counterpartin theActs InterpretationAct, andis
insertedto facilitateparliamentaryscrutinywhile acknowledgingthe
practicalneedfor theexistenceof particularlegislativeinstruments.It
enablesaHouseto deferdisallowanceof alegislativeinstrumentfora
periodof up to sixmonthsto enablethe instrumentto beremadeor
amendedto achievea specifiedobjective.Thisprovidesanoption to a
Housewhereit finds aninstrumentin somewayobjectionable,but its
immediatedisallowancewould haveunacceptableconsequences,suchas
creatingan unacceptablegapin alegislativescheme,or of disallowing
otherprovisionsin the instrumentwhichtheHousedesiresto haveeffect.

82 Subclause48(4)alsoprovidesthat, if a Housepassessucha resolution
deferringconsiderationof a motion of disallowance,thefirst sittingday
afterthe periodspecifiedin the resolutionis thelastdayon whicha
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legislativeinstrumentwill be disallowedby aresolutiondisallowingit, or
will be takento be disallowedif themotionhasnot beenfinally dealt
with by thatHouse.

83 Subclause48(5)exemptsfrom theoperationof thesectioncertain
legislativeinstrumentswhichwerefirst authorisedto bemadebeforethe
commencingday, but whichwereat that timenot disallowable.The
exemptedinstrumentsarethosemadeby joint Commonwealth/State
bodies,or for thepurposesof suchbodies,or of intergovernmental
schemes.

Clause49 - Effectof alegislativeinstrumentceasingto haveeffect

84 This clausere-enactssubsections49(6)and(7) Acts InterpretationAct.

85 UnderSubclause49(1) theeffectof aninstrumentceasingto haveeffect
underthepreviousclausesis the sameas if theinstrumenthadbeen
repealedwith effect from the timeatwhichit ceasedto haveeffect. This
ensuresthatthesameprotectionof rights andobligationsoperatesas in
relationto repealedinstrumentsunderClause11.

86 Subclause49(2)providesanexceptionto theoperationof a repealwhere
aninstrumentwhichceasesto haveeffect itself repealedaprevious
legislativeinstrument.In this case,thepreviousinstrumentis revived
from thetimetherepealinginstrumentceasesto haveeffect.

Clause50 - Legislativeinstrumentsnot to be remadewhile requiredto be
tabled

87 Thisclausere-enactsSection50 Acts InterpretationAct to preventthe
makingof alegislativeinstrumentbeingthe samein substanceasa
registeredinstrumentwhich hasbeentabledbut for whichthe period in
whichthatregisteredinstrumentmightbedisallowedhasnot expired.

88 Subclause50(1)prohibits the makingof an instrumentwhichis thesame
in substanceasonewhich hasbeenregisteredduringacertainperiod
unlessthe makinghasbeenapprovedby resolutionof bothHousesof
Parliament.

89 Subclause50(2)determinestheperiodduringwhich theprohibition
operatesassevendaysaftertheday,or laterof thedays,on whichthe
instrumentwaslaid beforetheHousesof Parliament. If the registered
instrumentwasnot laid beforebothHouses,theperiod is sevendays
afterthe last dayon which it couldhavebeensolaid in compliancewith
Subclause45(1).

90 Subclause50(3)providesthatan instrumentmadein contraventionof the
clausehasno effect.
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Clause51 - Legislativeinstrumentsnot to be remadewhile subjectto
disallowance

91 ThisClausere-enactsSection48B Acts InterpretationAct preventingthe
makingof aninstrumentthesamein substanceasaninstrumentthe
subjectof anoticeof amotionto disallow, unlessthenoticehasbeen
withdrawnorthemotionhasbeenfinally dealtwith, exceptin certain
circumstances.

92 Subclause51(1)preventsthemakingof an instrumentthesamein
substanceasaninstrumentthesubjectof anoticeof amotionto disallow,
unlessthenoticehasbeenwithdrawn,themotion hasbeenfinally dealt
with or after thegiving of thenoticeof motionbut beforeit was
withdrawnorfinally dealtwith theHouseof Representativeswas
dissolved,expired,or Parliamentwasprorogued.

93 Subclause51(2)providesthatwhereaninstrumenthasbeentakento be
laid beforeaHouseon aparticulardaybecauseof adissolution,expiry or
prorogation,andnoticeof motionof disallowancehasbeengiven in that
Housewithin fifteensittingdays,aninstrumentthesamein substance
mustnot be madeunlessthenoticehasbeenwithdrawnor themotion
finally dealtwith, or theHouseof Representativeshasagainbeen
dissolved,or hasagainexpired,or Parliamentwasagainprorogued.

94 Subclause51(3)providesthatalegislativeinstrumentmadein
contraventionof the clausehasno effect.

95 Subclause51(4)providesthatthis clausedoesnot limit theoperationof
theprohibitionson remakingwhile subjectto tabling,or within six
monthsof disallowance.

96 To ensurethat thisclausedoesnot impedetheeffectivenessof theability
to deferdisallowanceof an instrument,subclause51(5)excludesfrom the
operationof theclausealegislativeinstrumentwhich is madesolelyto
remakeor amendaninstrumentto achieveanobjectiveof aresolution
deferringconsiderationof that instrument.

Clause52 - Disallowedlegislativeinstrumentsnot to beremadeunless
disallowanceresolutionrescindedor Houseapproves

97 Subclause52(1) re-enactssubsection49(1)Acts InterpretationAct,
preventingthemakingof a legislativeinstrumentthesamein substance
asonewhich hasbeendisallowedor takento bedisallowedfor aperiod
of six monthsunlesseither themotionof disallowancehasbeen
rescinded,or theHousein whichthenoticeof motionto disallowthe
instrumentwasgivenpassesa resolutionapprovingthemakingof such
aninstrument.
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98 Subclause52(2) re-enactssubsection49(2)Acts InterpretationAct to
providethatalegislativeinstrumentmadein contraventionof theclause
hasno effect.

PART 6- MISCELLANEOUS

Clause53 - Amendmentsof otherlegislation

99 Theclauseprovidesfor theamendmentof otherActs asprovidedin
Schedule4.

Clause54 - Repealof the Statutorii RulesPublicationAct1903

100 TheclauserepealstheStatutoryRulesPublicationAct1903.

Clause55 - Instrumentsmadebut not finally dealtwith beforethe
commencingday

101 Subclause55(1)appliestheclauseto legislativeinstrumentsmadebefore
thecommencingdaywhichweredisallowableunderPartXII Acts
InterpretationAct (whetherbecauseof theoperationof s.46AActs
InterpretationAct or not).

102 Subclause55(2)appliesto theseinstrumentsif theyhadnot been
publishedor notified in theGazettebeforethe commencingday. In this
casethe instrumentis treatedasif madeon the commencingday,andthe
provisionsof thisBill apply to it. This doesnot howevereffect thetenor
of the instrument,somatterssuchasacommencementdayspecifiedin
theinstrumentwill notbe affected.

103 Subclause55(3)appliesto theseinstrumentsif theyhadbeenpublished
or notified in theGazettebeforethecommencingday. In this casethe
previouslyexistingrequirementsundertheStatutoryRulesPublicationAct
andtheActs InterpretationAct continueto apply to theinstrument.

Clause56 - Delegation

104 Subclause56(1)permitsaMinister to delegateto theprincipal officer of a
prescribedauthoritythe powerto makea decisionunderclause17,
relatingto whetheror not thereisa bodyor organisation,or combination
of these,whichsufficiently representthe interestsof thoseaffectedby a
legislativeinstrument,for thepurposeof determiningwhethernoticewill
be givento therelevantbodyor organisation,or bypublicadvertisement.

105 Subclause56(2)permitsthePrincipalLegislativeCounselto delegateany
of hisor her powersundertheAct to an officer of theAttorney-General’s
Department.
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Clause57-Transitionalprovisions

106 Theclauseensuresthat legislativeinstrumentsauthorisedby legislation
whichis introducedinto theParliamentbeforecommencingday,but
whichdoesnot comeinto effectuntil aftercommencingday,areincluded
in the definition. Subclause57(1) includesinstrumentswhichwould, if
not for this Bill, be publishedin theStatutoryRulesseries,andsubclause
57(2)includesinstrumentswhichwouldbe ‘disallowableinstruments’
undersection46AActs InterpretationAct.

Clause58- Regulations

107 Subclause58(1)providestheusualregulationmakingpower.

108 Subclause58(2)providesthatSchedule3 dealingwith bodiesthatare
Governmentbusinessenterprisesmaybeaddedto or omittedfrom by
regulation.

109 Subclause58(3)providesalimit on thepowerto amendSchedule2, the
enablinglegislationprovidingfor legislativeinstrumentsdirectly
affectingbusiness,providedin subparagraph21(b)(ii). A regulationmay
not amendtheSchedulesoas to omit enablinglegislationunlessthe
Attorney-Generaldeterminesin writing thata legislativeinstrument
authorisedundersuchenablinglegislationwill no longerdirectlyaffect
business.This providesa mechanismto ensurethattheobligationto
consultbeforemakinglegislativeinstrumentsprovidedfor in enabling
legislationcontainedin Schedule2 is not removedby regulation
inappropriately.

SCHEDULEI - INSTRUMENTS THAT ARE NOT LEGISLATIVE
INSTRUMENTS

TheSchedulelistscertaininstrumentswhicharenot legislative
instrumentsforthepurposesof theBill. Thescheduleis providedto
resolvedoubtaboutwhethercertaininstrumentsthecharacterof whichis
questionablearelegislativeinstruments.

111 Items9, 10,and11 excludelawsof self-governingTerritories,Statesand
theformerColonyof Singaporewhichwould otherwisefall within the
definition,becausethepowerto makethemhasbeendelegatedby the
Parliament,or in thecaseof laws appliedin nonself-governing
Territories,becausetheyareappliedasCommonwealthlaws.
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SCHEDULE2- ENABLING LEGISLATION PROVIDING FOR LEGISLATIVE
INSTRUMENTS DIRECTLY AFFECTINGBUSINESS

112 Schedule2 liststhelegislationwhich providesfor legislativeinstruments
directlyaffectingbusiness.Theconsultationprocedurescontainedin
Part3 of theBill applyto legislativeinstrumentsmadeunderlegislation
listed in theSchedule,subjectto theexceptionslisted in paragraph
19(1)(a).

113 Legislationincludedin theScheduleprovidesfor therangeof legislative
instrumentswhich havea regulatoryorotherdirecteffect on business.

SCHEDULE3-BODIESTHAT ARE GOVERNMENTBUSINESS
ENTERPRISES

114 Schedule3 listsbodiesthataregovernmentbusinessenterprises.This
meansthatMinisterialdirectionsto thesebodiesare,by virtueof the
inclusionof thesedirectionsin Schedule1, not legislativeinstruments.

SCHEDULE4- AMENDMENTS OF OTHERLEGISLATION

ActsInterpretationAct1901

Headingto PartXI

115 The currentheadingto PartXI is replacedby anewheading,to referto

“Non-legislativeinstruments“insteadof “Instruments’

Sections46 and46A

116 Sections46 and46Aarerepealedandreplacedby newsections46, 46A
and46B.

117 New section46 mirrors theeffectof clause9 in relationto instruments
whichareprovidedfor by legislationbut arenot legislativeinstruments
for thepurposesof theBill. It providesfor theconstructionof legislative
instrumentsandis foundedon thecurrentActsInterpretationAct1901.
Newsubsection46(2)providesthatwherethemakingof aninstrument
exceedsthepowerconferred,thento theextentthat theinstrumentis
within powerit is valid. Newsubsection46(3)providesthatwhere
instrumentsrequireidentificationof mattersor thingsthosemattersor
thingsmaybe identifiedby referringto aclassor classes.

118 Newsection46Aappliesto instrumentswhichareprovidedfor by
legislationbut arenot legislativeinstrumentsfor thepurposesof theBill
It mirrors theeffectof clause10,whichprovidesfor thereferenceto other
instrumentsandis foundedon thecurrentActsInterpretationAct1901, in
relationto theseinstruments.
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119 Newsection46B replacestheeffectof currentsection46A. It providesfor
thecommencement,publicationandparliamentaryscrutinyof an
instrumentwhich is notalegislativeinstrument.

PartXII

120 PartXII of theActs InterpretationAct isrepealed.

AdministrativeDecisions(Judicial Review)Act1977

Schedule1

121 Two paragraphsareaddedto ScheduleI of theAct, excludingfrom
reviewundertheAct decisionsby theAttorney-Generalunderclause7 of
theBill (certifying thataninstrumentis or is notalegislativeinstrument),
anddecisionsof rule-makersunderPart3 of theBill (whichprovidesfor
consultationbeforemakingcertainlegislativeinstruments).

Family LawAct1975

Subsection123(2)

122 The subsectionis omitted,andinsteadnewsubsection123(2)appliesthe
provisionsof theBill, otherthanclause4 whichdefines‘legislative
instrumenr,clause7 whichprovidesfor theAttorney-General’s
certificateas to whetheraninstrumentis alegislativeinstrumentor not,
andparagraph13(a)andclause14,which providefor thePrincipal
LegislativeCounselto haveresponsibilityfor thestandardsof legislative
instruments,to Rulesof Court,subjectto modificationby theregulations.

123 Newsubsection123(3)ensuresthat, despitethefact thatthePrincipal
LegislativeCounselwill nothavearesponsibilityfor thestandardsof
Rulesof Court,heorsheis authorisedto providedraftingassistanceif
theChiefJusticesodesires.

After paragraph125(1)(ba)

124 Newparagraph125(1)(bb) is inserted,to allow for themakingof
regulationsmodifying theprovisionsof theBill in theirapplictionto
~ulesof Court.

After subsection125(1)

125 Newsubsection125(1A) requiresregulationsto be madeto providefor a
consultationprocedureto be followed in thecaseof Rulesof Court
directlyaffectingbusiness,in substitutionfor theprocedurecontainedin
Part3 of theBill.
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FederalCourt ofAustralia Act1976

Subsection59(4)

126 The subsectionis omitted,andinsteadnewsubsection59(4)) appliesthe
provisionsof theBill , otherthanclause4 which defines‘legislative
instrument’,clause7 whichprovidesfor theAttorney-General’s
certificateasto whetheran instrumentis alegislativeinstrumentor not,
andparagraph13(a) andclause14,whichprovidefor thePrincipal
LegislativeCounselto haveresponsibilityfor thestandardsof legislative
instruments,to Rulesof Court,subjectto modificationby theregulations.

127 Newsubsection59(5)ensuresthat,despitethefact that thePrincipal
LegislativeCounselwill not havearesponsibilityfor thestandardsof
Rulesof Court,heorsheisauthorisedto providedraftingassistanceif
theChiefJusticesodesires.

After section59

128 New subsection59A (1) is inserted,to allow forthemakingof regulations

modifyingtheprovisionsof theBill in theirappliction to Rulesof Court.

129 Newsubsection59A (2) requiresregulationsto bemadeto providefora
consultationprocedureto befollowed in thecaseof Rulesof Court
directlyaffectingbusiness,in substitutionfor theprocedurecontainedin
Part3 of theBill.

High Court ofAustraliaAct 1979

Section48

130 New subsection48 (2)) appliestheprovisionsof theBill, otherthan
clause4 whichdefines‘legislativeinstrument’,clause7 which provides
for theAttorney-General’scertificateas to whetheran instrumentisa
legislativeinstrumentor not,andparagraph13(a) andclause14,which
providefor thePrincipalLegislativeCounselto haveresponsibilityfor
thestandardsof legislativeinstruments,to Rulesof Court,subjectto
modificationby theregulations.

131 Newsubsection48(3)ensuresthat,despitethefact thatthePrincipal
LegislativeCounselwill not havea responsibilityfor thestandardsof
Rulesof Court,he or sheis authorisedto providedraftingassistanceif
theChiefJusticesodesires.

After section48

132 New subsection49 (1) is inserted,to allow forthemakingof regulations

modifyingtheprovisionsof the Bill in theirapplictionto Rulesof Court.
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133 Newsubsection49 (2) requiresregulationsto bemadeto providefor a
consultationprocedureto be followed in thecaseof Rulesof Court
directlyaffectingbusiness,in substitutionfor theprocedurecontainedin
Part3 of theBill.

Industrial RelationsAct 1988

Subsection486(4)

134 Subsection486(4) is omitted,andreplacedwith newsubsection486 (4))
whichappliesthe provisionsof theBill, otherthanclause4 which
defines‘legislative instrument’,clause7 whichprovidesfor theAttorney-
General’scertificateas to whetheraninstrumentis alegislative
instrumentor not,andparagraph13(a)andclause14,which providefor
thePrincipalLegislativeCounselto haveresponsibilityfor thestandards
of legislativeinstruments,to Rulesof Court,subjectto modificationby
theregulations.

135 New subsection486(6)ensuresthat, despitethefact that thePrincipal
LegislativeCounselwill not havea responsibilityfor thestandardsof
Rulesof Court,heor sheis authorisedto providedraftingassistanceif
theChiefJusticesodesires.

After section486

136 New subsection486A(1) is inserted,to allow for themakingof
regulationsmodifying theprovisionsof theBill in theirappliction to
Rulesof Court.

137 New subsection486A (2) requiresregulationsto be madeto providefor a
consultationprocedureto be followed in thecaseof Rulesof Court
directlyaffectingbusiness,in substitutionfor theprocedurecontainedin
Part3 of theBill.
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