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MIGRATION AMENDMENT (“POINTS” SYSTEM) BILL 1993

OUTLINE

This Bill simplifies the operationof the points systemand pooling mechanismprovided for in
Division 2 of Part2 of the Migration Act 1958. The points systemandpooling mechanismare
essentiallyprogramcontrol measuresdesignedto enableefficient managementof changesin total
migration program numbers in the independent and concessional family categories.
The Bill replacesthethreemarksystemcurrentlyin operationwith a two marksystemconsisting
of a passmarkand a pool mark.

Underthenewarrangements,a qualifying scorewill be prescribedin the Regulationsasa criterion
to be met by applicantsfor certain classesof visas. Following an assessmentof the prescribed
qualificationsof an applicantin oneof the relevantvisaclasses,theapplicant’sassessedscorewill
be comparedwith a passmark and a pool mark which havebeennotified in the Gazette. This
comparisonwill resultin oneof threeoutcomes:

(a) An applicantwho achievesa scorethat is morethan,or equalto, thenotified passmark at
thetimean assessmentof theapplicant’squalificationsis made(in accordancewith criteria
specifiedin theRegulations)is takento havereceivedthequalifying scoreand is entitledto
moveon to the next stageof processing.

(b) An applicantwhoseassessedscoreis less thanthe notified poolmark is takennot to have
receivedthequalifying scorewith theconsequencethat the applicationmustbe rejectedfor
failure to meetoneof theprescribedrequirementsfor thegrantof theclassof visaapplied
for.

(c) If an applicant’sassessedscoreis morethan, or equal to, the notified poolmark but less
than the notified passmark, the applicationis takento havebeenput into a pool.

TheBill containsdetailedarrangementsregardingthemannerin which applicationsin thepool are
tobedealtwith. Specifically,theMinister is requiredtocomparetheapplicant’sassessedscorewith
any variationsin the passmark or in the pool mark, during the 12 monthperiod following the
assessmentof the applicant’sassessedscore.The Bill makesit clear,however,that the Minister is
not to re-assesstheapplicant’sassessedscoreeverytimea variation is publishedand acomparison
with the new mark is made.

Dependingon theoutcomeof anycomparisonof an applicant’sassessedscoreagainsta variedmark
the applicationwill, in a mannersimilar to that outlinedabovein respectof the initial application
of the points system,eitherbeentitled to move on to the next stageof processing,be rejected,or
remainin the pool. Once an application has remainedin the pool for a period of 12 months
following the assessmentof the applicant’sscore,the applicantis taken not to havereceivedthe
qualifying scoreand theapplication mustbe rejected.

Thisprocessstreamlinesthemanagementof applicationswhich havebeenpooledby replacingthe
currentarrangementsof threepassmarkreconsiderationsand by incorporatinga clearstatement
which setsoutthecircumstancesand the timeframewithin which applicationsareremovedfrom the
pool.



3

TheBill alsomakesa small numberof technical amendmentstotheprovisionswhich allow for the
operationof a pointssystemfor entrypermit applications,to ensurethat thoseprovisionsreflectthe
new terminology introducedby this Bill in respect of the visa application provisions. These
amendmentsare necessitatedby the commencementof this Bill prior to thecommencementof the
majorityof theprovisionsof the Migration Reform Act 1992 which will, inter alia, abolish the
“entry permit” concept.

FINANCIAL IMPACT STATEMENT

Theimplementationof theseamendmentswill haveno financial impact.
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MIGRATION AMENDMENT (“POINTS” SYSTEM) BILL 1993

NOTESON INDIVIDUAL CLAUSES

ClauseI ShortTitle etc.

I This clauseprovides that this Act may be cited as the Migration Amendment(“Points”
System)Act 1993, and that a referencein this Act to the ‘Principal Act” is a referenceto the
Migration Act 1958.

Clause2 Commencement

2 Thisclauseprovidesthat this Act will commenceon theday on which it receivestheRoyal

Assent.

Clause3 Objectof Act

3 This clauseprovidesthat the object of this Act is to simplify the immigration “points”
system.

Clause4 Interpretation

4 This clauseamendssubsection4(1) of the Principal Act by omitting thedefinitionsof the
terms ‘applicablepoo1 entrancemark”, “applicablepriority mark”, “applicablepassmark” and
“score”, andinserting newdefinitionsfor the terms“applicablepassmark”, “applicablepoo1 mark”
and “assessedscore”. In orderto simplify thepreviouspointssystemandpoolingarrangements,the
conceptof the “applicablepriority mark will not form partof thenew scheme,while theconcepts
of the “applicablepool mark”, “applicablepassmark” and “assessedscore”aresubstantiallysimilar
to thoseconceptsunderthe previousscheme.

ClauseS Regulationsmay providefor visas

5 Thisclauseamendsthe regulation-makingpowerinsubsection23(3) of thePrincipal Act by
replacingthe word “necessary”with “qualifying”. The newterminologyis designedto reflectmore
accuratelythat, by achievingthe qualifying score,an applicantis entitled to move on to the next
stageof processing.

Clause6 Grantor refusalof visas

6 This clauseamendssubsection24 (4) of the Principal Act by deletingthe referenceto
reassessingthe applicant’sscoreundersection30 wheretheapplicanthasadvisedthe Minister of
a materialchangein circumstances.

7 The clausealso insertsa new subsection(4A) into section24 of the Principal Act to make
it clear that a reconsiderationpursuantto subsection24(4) is not to involve a reassessmentof the
applicant’sassessedscoreundersection 30 of thePrincipal Act.

S The clausealso omitssubsection24(8) as no reassessmentof an applicant’sassessedscore
will occur underthe new scheme.
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Clause7 Operationof Subdivision

9 This clauseamends section 29 of the Principal Act by replacing “necessary” with
“qualifying”. The new terminologyis designedto reflect moreaccuratelythat, by achievingthe
qualifying score,an applicantis entitled to move on to the next stageof processing.

Clause8 Initial applicationof “points” system

10 Thisclauseamendssection31 of the Principal Act by omittingexistingsubsections31(1)to
31(5) and substituting new subsections31(1) to 3 1(3).

11 Subsection(1) providesthat an applicantwho achievesan assessedscorethat is morethan,
or equal to, the applicablepassmark at the time of assessmentis taken to havereceivedthe
qualifying score.The effect of receiving the qualifying scoreis that the applicantsatisfiesthe
prescribedcriterionreferredto in subsection23(3) of thePrincipal Act andcanproceedto the next
stepin the processingof his or hervisa application.

12 Subsection(2) providesthatanapplicantwhoseassessedscoreis lessthantheapplicablepool
markat the time of assessmentis taken not to havereceivedthe qualifying score.The effect of
failing to receivethe qualifying scoreis that theapplicantdoesnot satisfy the prescribedcriterion
referredto in subsection23(3) of thePrincipal Act, theapplicantis not entitledto be grantedavisa
pursuantto paragraph23(2)(b) of the PrincipalAct, and theapplicationshall be refusedpursuant
to subsection24(7)of the Principal Act.

13 Subsection(3) operatesin circumstanceswhereanapplicant’sassessedscoreis, at the time
of assessment,more than or equal to the applicablepooi mark but less than the applicablepass
mark. Unlessthe application is withdrawn, paragraph3l(3)(a) requiresthe Minister to put the
applicationasideanddealwith it in accordancewith section31 A (anew provision insertedinto the
Principal Act by clause9 of this Act). Paragraph31(3)(b) providesthat if the Minister puts the
applicationaside, the Minister is takento haveput the applicationinto a pool.

Clause9 Insertion of new section

14 This clauseinsertsa new section 3lA after section31 of thePrincipal Act.

15 Newsection31 A - “Applicationsin pool” - containsthedetailedarrangementsin accordance
with which applicationsput into a pool pursuantto subsection3 1(3) are to be dealt with.

16 Subsection31A(l) providesthat section31A appliesif the Minsterputsan applicationinto
a pool.

17 Subsection31A(2) requiresthe Minister to comparethe applicant’sscoreas previously
assessedwith any variations in the applicablepassmark or the applicablepool mark that are
publishedin the Gazette,pursuantto section32 of the Principal Act, during the 12 monthperiod
following theassessmentof the applicant’sassessedscore.
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- Paragraph3lA(2)(a) males it clear that the Minister is not to re-assessthe
applicant’sassessedscoreeverytimea variation is publishedandacomparisonwith
thenew mark ismade.TheMinisteris tocomparethescorethat haspreviouslybeen
assessedwith the applicablepassmark and theapplicablepool mark as varied,

- Paragraph31A(2)(b) provides that if, when the applicant’s assessedscore is
comparedagainstthe variedapplicablepassmark, that scoreis more thanor equal
to that mark, the applicant is taken to have receivedthe qualifying score. The
applicantwill then moveon to thenext stageof processing.

- Paragraph3 lA(2)(c) provides that if, when the applicant’s assessedscore is
comparedagainstthevariedapplicablepool mark, that scoreis less thanthat mark,
theapplicantis takennot to havereceivedthe qualifying scoreand theapplication
must be rejected.

- Paragraph3lA(2)(d) providesthat if, whentheapplicant’sassessedscorecompared
againstboth theapplicablepool markand theapplicablepassmark(bothasvaried,
if applicable),that scoreis morethan or equalto the applicablepool markbut less
than the applicablepassmark, then the application remainsin the pool until it is
removedfrom the pool (under subsection31A(3)).

18 Subsection31A(3) providesthat an applicationin the pool is takento havebeenremoved
from thepool at the earliestof threepoints in time, namely

- at the end of 12 monthsafter the assessmentof the applicant’sassessedscore
(paragraph31A(3)(a));

- at theearliesttime when theapplicantis takento havereceivedthequalifying score
as the result of the operationof subsection31A(2) (paragraph31 A(3)(b));

- at the earliesttime when theapplicantis takennot to havereceivedthe qualifying
scoreas the resultof theoperationof subsection31A(2) (paragraph31A(3)(c)).

19 Subsection31A(4) provides that if an application is removed from the pool because12
monthshaveelapsedsincetheassessmentof the applicant’sassessedscore,the applicantis taken
not to havereceivedthequalifying score.Theeffectof failing toreceivethequalifying scoreisthat
theapplicantdoesnotsatisfytheprescribedcriterionreferredto in subsection23(3) of thePrincipal
Act, theapplicantis notentitled to begranteda visa pursuantto paragraph23(2)(b)of thePrincipal
Act, and theapplicationshall be refusedpursuantto subsection24(7) of the Principal Act.

Clause10 MInistermay setpool mark andpassmark

20 This clauseamendssection32 of the Principal Act.

21 Subclause(a) replacesthewords “pool entrancemarkandthepriority mark” in subsection
32(I) ofthePrincipalAct with the words“pool mark” to ensurethat thesubsectionreflectsthe new
terminologyin the simplified “points” systemand that the Ministerhasthepowerto set thepool
mark by notice publishedin the Gazette.
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22 Subclause(b) amendssubsection32(3)of thePrincipalAct to makeit clearthat a later notice
undersubsection32(1)or (2), which operatesto revokethe previousnotice underthat subsection
in relation to the sameclass of visas, also operatesas a variation of the mark specified in the
previousnotice. Thisamendmentis necessaryas a consequenceof the introductionof theconcept
of a “variation” in new subsection32(6) which is insertedinto the PrincipalAct by subclause(c)
of this clause.

23 Subclause(c) insertsnewsubsections32(5)and (6) into the Principal Act:

- New subsection32(5) providesthat the Principal Act doesnot preventa poolmark
and a passmarkfrom beingequal. The effect of gazettinga pool markand a pass
mark which are equalis that any existingpool is “emptied”, sinceall personswho
achievethepool markalsoachievethepassmarkand henceare, in accordancewith
paragraph3 1A(2)(b), takento havereceivedthe qualifying score.

- New subsection32(6) providesthat the Principal Act doesnot preventa pool mark
and a passmarkfrom being variedindependentlyof eachother. This removesthe
needto publish both markseachtimeit is decidedto vary one of them.

ClauseIi Regulationsmay providefor entrypermits

24 This clauseamendsthe regulation-makingpowerin subsection33(3) of thePrincipal Act by
replacingtheword “necessary”with “qualifying”. Thenewterminologyis designedto reflectmore
accuratelythat, by achievingthequalifying score,an applicantis entitled to move on to the next
stageof processing.

Clause12 Operationof “points” system

25 This clauseamendssection 41 of the PrincipalAct as follows:

- subclause(a) amendssubsections41(1), (3) and (4) of the Principal Act by replacing
the word “necessary”with “qualifying” in accordancewith the new terminology
introducedby this Act;

- subclause(b) amendssubsections4 1(3) and (4) of the Principal Act by replacingthe
referenceto “applicablepriority mark” with a referenceto “applicablepassmark”
to reflectthe new terminologyusedin thesimplified “points” systemintroducedby
this Act;

- subclause(c) amendssubsections41(3) and (4) of thePrincipalAct by replacingthe
referenceto “whosescore”with a referenceto “whoseassessedscore”to reflectthe
newterminologyintroducedby this Act.

Clause 13 Minister may set passmark

26 This clause amends subsection42(1) of the Principal Act by replacing the reference to
“priority mark” with a reference to “passmark” to reflect the new terminology in the simplified
“points” system.
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Clause14 Application of amendments

27 Thisclauseprovidesthat theamendmentsmadeby thisAct apply toan applicationfor avisa
or anentrypermit providedtheapplicationwasneitherwithdrawn,grantednor refusedbeforethe
commencementof this section.

Clause15 Transitionalprovisions- visas

28 Subclause(I) providesthat this sectionappliesin relation to a visaapplicationcoveredby
section 14 of this Act.

29 Subelause(2) providesthat an assessmentmadeundersection30 of thePrincipal Act before
thecommencementof this sectionin relationto theapplicationhaseffect,after thatcommencement,
as if the assessmenthad beenmadeunder section 30 of the amendedAct immediately after the
commencementof this section.

30 Subclause(3) providesthat if theapplicationwassetasideundersection31 of thePrincipal
Act beforethecommencementof this section,theamendedAct haseffect asif theapplicationhad
beensetasideundersubsection3 1(3) of theamendedAct immediatelyafter the commencementof
this section.

31 Subclause(4) providesthat aprescribedcriterion of thekind mentionedin subsection23(3)
of thePrincipal Act haseffect, after thecommencementof this sectionand for the purposesof the
amendedAct, asif it were a prescribedcriterion of the kind mentionedin subsection23(3) of the
amendedAct.

32 Subclause(5) providesthat a notice- in force undersubsection32(1) of the Principal Act
immediatelybeforethe commencementof this section- specifyinga poolentrancemark for a class
of visashaseffect,after thatcommencementand for thepurposesof theamendedAct, asif it were
a noticeundersubsection32(1)of theamendedAct specifyingthepool markfor thatclassof visas.

33 Subclause(6) providesthat a notice .- in force undersubsection32(2) of the Principal Act
immediatelybeforethecommencementof this section- specifyinga passmark for a classof visas
haseffect, after that commencementand for the purposesof theamendedAct, as if it werea notice
undersubsection32(2) of the amendedAct specifyingthepassmark for that classof visas.

34 Subclause(7) providesthat the words “amendedActt in this sectionrefer to the Principal
Act as amendedby this Act.

Clause16 Transitionalprovisions- entry permits

35 Subclause(1) provides that this section applies in relation to an application for an entry

permit coveredby section 14 of this Act.

36 Subclause(2) providesthat anassessmentmadeundersubsection41(2) of the Principal Act
before the commencementof this section in relation to the applicationhas effect, after that
commencement,as if the assessmenthad beenmadeundersubsection4 1(2) of the amendedAct
immediatelyafter thecommencementof this section.
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37 Subclause(3) providesthat a prescribedcriterion of the kind mentionedin subsection33(3)
of the PrincipalAct haseffect, after thecommencementof this sectionand for thepurposesof the
amendedAct, asif it were a prescribedcriterion of thekind mentionedin subsection33(3) of the
amendedAct.

38 Subclause(4) providesthat a notice- in force undersubsection42(1)of the Principal Act
immediately beforethecommencementof this section - specifyinga priority mark for a classof
entrypermitshaseffect, after that commencementand for the purposesof the amendedAct, as if
it werea notice undersubsection42(1) of theamendedAct specifyingthepassmark for that class
of entry permits.

39 Subclause(5) provides that the words “amended Act” in this section refer to the PrincipaL
Act as amendedby this Act.
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