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MIGRATION LEGISLATION AMENDMENT BILL (No.2) 1994

OUTLINE

1 The Migration LegislationAmendmentBill (No.2) 1994 (“the Bill”) seeksto
amendtheMigration Act 1958 (“the Act”) to clarify the meaningof certainprovisionsof
the Act.

2 The Bill containsa numberof clauseswhich will operatefrom 1 November1989
to ensurethat certainprovisionsof the Act are interpretedin a mannerconsistentwith the
meaningParliamentintends. This meaningis consistentwith the operationthat the
Minister and theDepartmentpreviously understoodthoseprovisionsto havehad. These
provisionsare sections35 and 36 of the Act as theywere prior to 19 December1989
when they wererenumberedas sections87 and 88 respectivelyby the Migration
LegislationAmendmentAct 1989.

3 Recentinterpretationsof section36 (section88) of the Act in the casesof Chu
KhengLim v Ministerfor Immigration,Local Governmentand EthnicAffairs (1992) 176
CLR 1 and Lek v Ministerfor Immigration,Local Governmentand EthnicAffairs (Federal
Court, unreported,22 June1993, No. NG 926 of 1992) havecast somedoubton the way
theCommonwealthadministeredthat section,in practice, for certainunauthorisedboat
arrivalsprior to the enactmentof Division 4B of the Act in May 1992by theMigration
AmendmentAct 1992.

4 Following thesedecisions,proceedingswere commencedin the High Court
seekingdeclarationsthat the custodyof 89 unauthorisedboat arrivalsundersection36
(section88) hadbeenunlawful, and awardsof damagesfor unlawful custody. Prior to
thehandingdown of thesedecisions,noneof thosepersonssubjectto custodyunder
section 36 (section88) had soughtto challengethe lawfulnessof their custodyon the
basisof the interpretationthe sectionwas found to havein the decisions.

5 In late December1992, section54RA was insertedinto the Act by the Migration
AmendmentAct (No.4) 1992. This sectionextinguishedthe right of action for damages
for falseimprisonmentunderthe generallaw for personsfound to havebeenunlawfully
detainedundersection 36 (section88) prior to their transferto custodyunderDivision 4B
of theAct, replacingit with a statutoryright of actionlimiting to one dollar per day the
damagespayable.

6 The constitutionalvalidity of section54RA is now being challengedin theHigh
Court. When section54RA wasenacted,it wasconsideredthe provisionwas validly
made. A numberof High Court decisionssincethen on the ambit of the “just terms”
requirementin the acquisitionspowerin section5 1(xxxi) of the Constitutionraisedoubts
about theconstitutionalvalidity of section54RA.
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7 This Bill seeksto makecurativeamendmentsto the Act to specifically reflect the
Commonwealth’sunderstandingof sections35 (section87) and 36 (section88) and the
mannerin which they wereactuallyadministeredin practiceprior to the commencement
of Division 4W This will renderlawful the custodyundersection36 (section88) of the
personsconcernedand preventa possiblewindfall through substantialawardsof damages.

8 Section36 (section88) of the Act providesthat a personmaybe kept in custody
underthat sectionuntil thedeparturefrom Australiaof the vesselon which theperson) arrived in Australia, or until suchearlier timeas an authorisedofficer directs. The
understandingof the Ministerand the Departmentwas that section36 (section88) of the
Act authorisedthetaking into custody of all personswho arrive in Australia without
lawful authority on a vesselotherthan an aircraft prior to their disembarkationfrom the
vesselin Australia, and that suchcustodywas authorisedeventhoughthe vesselwould
not, or could not, leaveAustralia.

9 However, underthe interpretationthe provisionwas found to havein the recent
decisionsnoted in paragraph3 above,custodyis no longerauthorisedunderthe section
onceit becomesapparentthat the vesselwill not departAustralia. The effectof the Bill
is to ensurethat from 1 November1989, section 36 (section88) of the Act authorises
custodyfor a finite timeperiodof a personwho arrives in Australiawithout lawful
authority on boarda vesselthat subsequentlyis unableto departAustraliabecauseit has
beendestroyed,or for example,is no longer seaworthy,hasbeenimpoundedor forfeited,
hassunk,or is otherwisereasonablyassumedto beunableto depart.

10 In somecasesthe vesselon boardwhich a personarrivesat a port in Australia
maynot be the samevesselon which the personleft anothercountry. Thiscould occur,
for instance,if the personwas rescuedin Australian or internationalwatersby an
Australianbasedvessel(suchas an Australian navalor customsvessel)becausethe boat
on which thepersonleft the othercountrysankor wassinking. The understandingof the
Minister and the Departmentwasthat in suchcircumstancessection 36 (section88)
authorisedthe custodyof the personfor a periodwhich was not limited by referenceto
when thevesselon which the personarrived was next leaving Australia. The Bill aimsto
ensurethat custodyis authorisedunderthe sectionfor such a personfor an appropriate
period.

11 In thecircumstancesenvisagedin paragraphs9 and 10 aboveit is not appropriate
that theperiod for which a personmay be detainedshould be determinedby referenceto
the departureof a vesselfrom a port. Custodyis thereforeto be authoriseduntil the
personis grantedan entry permit; or for suchperiod as is necessaryto allow for the
person’sremovalfrom Australia, following a requestin writing from the personto be
removed,or afterall applicationsto remain (for example,entry permit applicationsand

applications

for refugeestatus)and associatedappealsor reviewshavebeenfinalised, or
onceall considerationof whetherthe personwill be permittedto remain in Australiahas
beenotherwiseconcluded;or until suchearlier time as an authorisedofficer directs.
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12 The Bill proposesto amendsection35 (section87) of the Act from 1 November
1989to ensurethat thereis no doubt that an officer may, to preventa personfrom
enteringAustraliaunlawfully, requirea vesselto entera port and requirepersonswho are
on boardthe vesselto remainon boarduntil the vesselarrivesat theport. Once the
personarrivesat a port, that personmaybe takeninto custodyundersection36 (sectjon
88) of the Act.

13 The Bill alsoseeksto inserta constitutionalvalidity provision to provide, unlessa
contraryintentioncan be clearly discerned,that wherea provisionof the Act couldhave
both valid and invalid applications,the provision is not to havethe invalid applicationbut
is to haveevery valid application.

FINANCIAL IMPACT STATEMENT

14 Theamendmentsin the Bill will haveno financial impact.

I
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MIGRATION LEGISLATION AMENDMENT BILL (No.2) 1994

NOTES ON INDIVIDUAL CLAUSES

Clause1 Short Title

1 This clauseprovides that the Act may becited as the Migration Legislation

j
AmendmentAct (No. 2) 1994. Theclausealsoprovidesthat the term “Principal Act”
refersto the Migration Act 1958.

Clause2 Commencement

2 This clausedetails when the differentprovisionsof this Bill are to commence.
Essentially,theeffect of this clauseis that all provisionsof the Bill commenceon the day
the Bill receivesthe Royal Assent,with the exceptionof the amendmentseffectedby
clauses5, 6 and 7, which are takento havecommencedon 1 November1989.

Clause3 Object of Section5

3 This clausesetsout the object of clause5 of theBill which is to insert a new
constitutionalvalidity provision into the Principal Act to ensure,unlessa contrary
intentioncanbe clearly discerned,that wherea provisionof the Principal Act could have
constitutionallyvalid and invalid applications,the provision is not to havethe invalid
applicationbut is to haveevery valid application.

Clause4 Object of Section6 and7

4 Clause4 setsout the backgroundand object of clauses6 and 7 of the Bill.

5 Thebackgroundto theproposedamendmentis that recentinterpretationsof section
36 of the PrincipalAct (renumberedas section88 by section 35 of the Migration
LegislationAmendmentAct 1989on 19 December1989) in the casesof Chu KhengLim v
Ministerfor Immigration,LocalGovernmentand EthnicAffairs (1992) 176 CLR 1 and
Lek vMinisterfor Immigration, Local Governmentand EthnicAffairs (FederalCourt,
unreported,22 June 1993, No. NG 926 of 1992) havecast somedoubton the way the
Commonwealthadministeredthat section,in practice, for certainunauthorisedboat
arrivalsprior to the enactmentof Division 4B of the Act in May 1992 by theMigration
AmendmentAct 1992.

6 The object of clauses6 and 7 is to ensurethat sections87 and 88 of the Principal
~ Act haveand havehad the operationand effect that Parliamentintends. This is consistent

with theoperationthat the Minister and theDepartmentpreviouslyunderstoodthose
provisionsto havehad. Significantly, prior to thosedecisions,noneof thosepersons
subjectto custodyundersection36 (section88) had soughtto challengethe lawfulnessof
their custodyon the basisof the interpretationthe sectionwas foundto havein those
decisions.
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7 Sub-clause4(3) notesthat proposedsection7 will provide for appropriatetime

limits to ensurethat custodyof personsundersection88 cannotbe indefinite.

Clause5 Insertion of NewSection

8 This clauseinsertsnew section4A in Part 1 of the Principal Act. Proposed
subsection4A(1) ensuresthat, unlessa contraryintention is clear, wherea provisionof
the Principal Act hasan applicationwhich exceedsthe Commonwealth’slegislativepower
but also hasat leastoneotherapplicationwhich doesnot, the provisionis not to havethe
invalid application. Rather,it is to haveeveryvalid application.

9 Proposedsubsection4A(2) specifieswhena relevantprovisionwill not havea
particularvalid application.

10 Forthepurposesof this provision,a valid applicationis definedas an application
within the Commonwealth’slegislativepower. This meansan application that is within a
Constitutionalheadof powerand which doesnot infringe any Constitutionalprohibition
or guarantee.

11 Thisprovision is similar to and consistentwith “reading down” provisionsin
certainotherCommonwealthlegislation.

Clause6 CertainPersonsmay be Preventedfrom Entering or Landing

12 This clauseamendssection35 of thePrincipal Act from 1 November1989,
inserting a new subsection(section35 was renumberedas section87 on 19 December
189 by section35 of the Migration LegislationAmendmentAct 1989). Proposed
subsection35(1A) is being insertedto avoid any doubtsas to the extentof the power
undersection35. Underit an officer may, to preventa personfrom enteringAustralia
unlawfully, requirea vesselto entera port and requirepersonswho areon boardthe
vesselto remainon boardthe vesseluntil it reachesthe port.

Clause7 Custodyof CertainPersonsArriving on Board Vessels

13 Thisclauseamendssection36 of the Principal Act from 1 November1989,
(section36 of the Principal Act was renumberedassection 88 from 19 December1989
by section35 of the Migration LegislationAmendmentAct 1989).

14 Recentinterpretationsof section 36 (section88) in the casesof ChuKheng Lim v
Ministerfor Immigration, Local Governmentand EthnicAffairs (1992) 176 CLR 1 and
Lekv Ministerfor Immigration, Local Governmentand EthnicAffairs (FederalCourt,
unreported,22 June1993,No. NG 926 of 1992) havecast somedoubton the way the
Commonwealthadministeredthat section,in practice, for certainunauthorisedboat
arrivalsprior to the enactmentof Division 4B of the Act in May 1992 by the Migration

AmendmentAct 1992.
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15 Theseamendmentsensurethat section 36 of the Principal Act operates,and can be
takento haveoperated,in the mannerthat Parliamentintends. This is consistentwith the
operationthe Ministerandthe Departmenthavealwaysunderstoodit to haveuntil the
recentdecisionsnotedabove. Significantly, prior to thosedecisions,noneof those
personssubjectto custodyundersection36 (section88) had soughtto challengethe
lawfulnessof their custodyon the basisof the interpretationthe sectionwas found to have
in thosedecisions.

) 16 The understandingof the Minister and the Departmentwas that section36 (section
88) of thePrincipal Act authorisedthe taking into custodyof all personswho arrivein
Australiawithout lawful authority on a vesselother than an aircraft prior to their
disembarkationfrom thevesselin Australia, and that suchcustodywasauthorisedeven
thoughthe vesselwould not, or could not, leaveAustralia. Theclausewill providethat,
from 1 November1989, section36 (section88) of the Principal Act authorisesthe
custody for a finite periodof a personwho arriveswithout lawful authority on boarda
vesselthat subsequentlyis unableto departAustraliabecauseit hasbeendestroyed,or for
example,is not seaworthy,hasbeenimpoundedor forfeited, hassunk, or is otherwise
reasonablyassumedto be unableto depart(proposedparagraph36(1AA)(a)).

17 Theclausealso providesthat section36 (section88) of the Principal Act, from 1
November1989,permits the taking and keepingof personsin custody,notwithstanding
that thevesselon which thosepersonsdepartedfor Australiamight not necessarilybe the
samevesselas that on which thosepersonsarrive (proposedparagraph36(1AA)(b)). It is
restrictedto personswho arrive on vesselsthat haveleft an Australianport and returned
to an Australian port without having enteredany othercountry. This coverssituations
wherea personarrivesat a port in Australiaon an Australian-basedvesselto which the
personwas transferredfrom the vesselon which that personleft anothercountry (eg.,
wherethe personis rescuedby an Australian navalor customsvesselin Australianor
internationalwatersbecausethe vesselon which heor she left anothercountrywas
sinking).

18 In the circumstancescoveredin paragraphs16 and 17 above,custodyis authorised
by section36 (section88) of thePrincipal Act until thepersonis grantedan entrypermit;
or for suchperiod asis necessaryto allow the person’sremovalfrom Australia, following
a requestin writing from the personto be removed,or after all applicationsto remain
(for example,entry permit applicationsand applicationsfor refugeestatus)and associated
appealsor reviewshavebeenfinalised, or onceall considerationof whethertheperson
will bepermittedto remainin Australiahasbeenotherwiseconcluded;or until such
earlier timeas an authorisedofficer directs.

19 Underthe Principal Act, a personentersAustralia if he or shedisembarksin

I Australia. Proposedsubsection36(1AB) makesit clear that, for thepurposesof
subsections36(1) and 36(1A) (subsections88(1) and 88(2)), a personis taken not to have
enteredAustralia if any entryof the personconsistedonly of the persontemporarily
disembarkingthevesselonly to reboardthe vesseland continueon to a port.
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Clause8 Amendments to Apply Even if Section 88 Already Repealed

20 The Migration ReformAct 1992 and the Migration LegislationAmendmentAct (
1994make significantand substantialamendmentsto thePrincipal Act. Oneeffectof
theseamendmentswill be the repealof section88 on 1 September1994. This clause
provides that the amendmentsmadeby clause7 are to apply and haveeffectevenif
section88 of the Principal Act is repealedbeforethe commencementof these
amendments.

Clause9 Transitional - Renumbering of the Migration Act 1958 by the
Migration LegislationAmendmentAct 1989

21 Thisclauseprovidesthat the renumberingeffected by section 35 of theMigration
LegislationAmendmentAct 1989 is not to be changedby theseamendments.This is
necessarybecausethe amendmentswill commenceoperationon 1 November1989.

Clause10 Transitional - Renumbering of the Migration Act 1958 by the
Migration LegislationAmendmentAct 1994

22 This clauseprovidesthat the renumberingeffectedby section83 of the Migration
LegislationAmendmentAct 1994 is not to bechangedby theseamendments.This is
necessarybecausethe amendmentswill commenceoperationon 1 November1989.
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