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MIGRATION LEGISLATION AMENDMENT BILL (No.2) 1995

OUTLINE

1 TheMigration Legislation AmendmentBill (No. 2)1995(“the Bill”) seeksto
amendtheexisting SafeThird Country(“STC”) provisionsin subdivisionAT of the
MigrationAct 1958 (“the Act”). TheBill providesthat wheresubdivisionAl appliesto a
non-citizen,it will invalidatecertainvisaapplicationswhich havenotbeenfinally
determined.Thevisa applicationswill be invalidatedalthoughthey weremadebefore
subdivisionAT of the Act appliedto the non-citizen.

2 The existing STC provisionsapply to non-citizenswho arecoveredby the
ComprehensivePlanof Action (“CPA”) or an agreementbetweenAustraliaand an STC.
An STC for a particularnon-citizenwill bea country that is prescribedby the regulations
(referredto as “STC regulation”),and with which thenon-citizenhas a prescribed
connection. The STC regulationhas the effect of invalidatingcertainvisa applications
subsequentlylodgedby personscoveredby the regulation.

3 Amending the Act so that visa applicationsceaseto bevalid prior to (as well as
after) theSTC regulationtakeseffectgivesproperexpressionto theconceptof a safe
third country. By definition, an STC is a countrythat hasafforded(or was ableto
afford) effectiveprotectionto an individual beforethat person’sarrival in Australia. An
agreementbetweenAustraliaand the STC merely recognisesthis situation. Therefore,
theBill seeksto invalidatevisaapplicationslodgedprior to the making of the STC
regulationbecauseeffectiveprotectionhasalreadybeenavailableto the individuals
concerned.

4 In relation to the recentunauthorisedboat arrivalsin northernAustralia, the
Governmentbelievesthat subdivisionAl of the Act shouldbeamendedto ensurespecific
coverageof theVietnameserefugees(including their closerelativesand dependents)who
havesettledin the People’sRepublic of China(“the PRC”). Thesepersonshavebeen
settled in thePRC. The Governmentof the PRChasprovidedthem with housing,land
andaccessto otherfacilities and the UnitedNationsHigh Commissionerfor Refugeeshas
beencloselyinvolved in the settlementprocess,which it regardsas havingbeenvery
successful.

5 In relation to theseVietnameserefugees,the Bill providesthat certainvisa
applicationswill ceaseto bevalid if madebetween30 December1994and before
StatutoryRule No.3 of 1995 (which prescribesthe PRCas a safe third country) takes
effect. This is consistentwith the Minister’s mediastatementof 30 December1994.
This will not apply to personswho havealreadybeengranteda substantivevisaor to
whom it hasbeendeterminedare owedprotectionobligationsby Australia. Further, the
Minister has thenon-compellablediscretion to allow a person’sapplicationsto remain
valid.
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6 In relationto future STC regulations,the Bill provides that certainvisa
applicationswill ceaseto bevalid if madeduring a transitionalperiodbeforethe STC
regulationtakeseffect. The transitionalperiodmay begin on a day specified by the
Minister in the Gazetteor a maximumof 6 monthsbeforethe STC regulationtakes
effect. This will notapply to personswho havealreadybeengranteda substantivevisa
or to whom it hasbeendeterminedare owedprotectionobligationsby Australia. Further,
the Minister has the non-compellablediscretion to allow a person’sapplicationsto remain
valid.

FINANCIAL IMPACT STATEMENT

7 The amendmentsproposedin the Bill will result in somesavings in onshore
refugeedeterminationprocessingcosts,given that a numberof unauthorisedarrivals
alreadyin Australiawill not be able to accessor continueto accessAustralia’s refugee
assessmentsystem. Thesesavingsflow from the promotionof burdensharingin refugee
processingand protectionamongstcountrieswithin the region and further afield. It is
notpossibleto quantify the full extentof such savingsin view of the unpredictablenature
of future arrivalsin Australiaof personscoveredby an STCregulation, and of the timing
and coverageof any bilateralor multilateral agreementssupportingthe return of asylum
seekersto othercountriesfor protectionor refugeeassessment.
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MIGRATION LEGISLATION AMENDMENT BILL (No. 2)1994

NOTES ON INDIVIDUAL CLAUSES

Clause1 ShortTitle

1 This clauseprovidesthat the Act may be cited as the Migration Legislation
AmendmentAct (No. 2)1995.

Clause2 Commencement

2 This clauseprovidesthat the amendmentscommenceon Royal Assent.

Clause3 Schedule

3 This clauseprovidesthat the Migration Act 1958 (‘the Act’) is amendedas set out
in the applicableitems in the Schedule.

Clause4 Applications madebeforePeople’sRepublic of Chinaprescribed
as a safe third country in relationto certainnon-citizens

4 This clauseappliesto certain visaapplicationsmadeduring the “transitional
period” beforeStatutoryRuleNo.3 of 1995 (which prescribesthe People’sRepublic of
Chinaas a safe third country in relation to certain non-citizens)takeseffect. The
transitionalperiod’ begins on 30 December1994 and endsimmediatelybeforeStatutory

Rule No.3 of 1995 takeseffect.

5 Subclause1 providesthat certainvisa applicationsmadeduring the transitional
periodceaseto be valid applications(“the PRC ceasingprovisions). The PRCceasing
provisionsapply to:

all visaapplicationsmadeby a non-citizenwho hasnot beenimmigration cleared;
and

all protectionvisa applicationsmade by a non-citizenwho hasbeenimmigration
cleared.
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6 Subclause2 removesany doubtthat the PRCceasingprovisionsapply to
applicationswhich are the subjectof a review by or an appealto the Immigration Review
Tribunal, the RefugeeReviewTribunal, the AdministrativeAppealsTribunal, a Federal
Courtor anyotherbody or court. No visamay be grantedas a direct or indirect result
of suchan application.

7 Subclause3 providesthat the PRCceasingprovisionsdo not apply to a non-citizen
if it hasbeendeterminedthis personis owedprotectionobligationsby Australia or if he
or shehasbeengranteda substantivevisa.

8 Subclause4 providesthat the Minister has the powerto exercisea non-compellable
discretionis~favour of a non-citizentherebyallowing his or her applicationor
applicationsto remainvalid. In addition, paragraph4(b) makesa technical and
consequentialchangeto the operationof the obligation to removeunder section 198 in
relation to suchpeople.

Schedule Amendmentof the Migration Act 1958

Item 1 Subsection 91F(1)

9 Section 91Fof the Act is amendedto give the Minister the powerto exercisea
non-compellablediscretionin favour of non-citizenswho madeapplicationsduring the
“transitional period as well as afteran STC regulation takeseffect. The exerciseof this
discretion would havethe effect that the applicationslodgedby thosenon-citizenswould
remainvalid.

Item 2 After section 91F
Applications made before regulations take effect

10 Proposednew section91G appliesto certain visa applicationsmadeduring the
“transitional period” beforean STC regulationtakeseffect. The “transitional period”
beginson a “cut off day” (seeproposednew subsection91G(4)below) andends
immediatelybeforethe STC regulationtakeseffect.

11 Subsection91G(l) providesthat certain visa applicationsmadeduring the
transitionalperiodceaseto be valid applications(”theceasingprovisions”). The ceasing
provisionsapply to:

all visa applicationsmadeby a non-citizenwho hasnot beenimmigration cleared;
and

all protectionvisa applicationsmade by a non-citizenwho hasbeenimmigration
cleared.
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12 Subsection91G(2) removesany doubtthat the ceasingprovisionsapply to
applicationswhich arethe subject of a review by or an appealto the Immigration Review
Tribunal, the RefugeeReview Tribunal, the AdministrativeAppealsTribunal, a Federal
Court or any other body or court. No visa may be grantedas a director indirectresult
of suchan application.

13 Subsection9lG(3) providesthat the ceasingprovisionsdo not apply to a non-
citizen if it hasbeendeterminedthat this personis owedprotectionobligationsby
Australiaor if he or shehasbeengranteda substantivevisa.

14 Subsection91G(4) providesthat the cut-off day must notbe beforetheday on
which the Minister announceshis or her intention in the Gazetteto makean STC
regulation. Alternatively, the cut-off day cannotbe more than 6 monthsbefore the STC
regulation takeseffect.

Item 3 Subparagraph198(7)(d)(i):

15 This amendmentto section 198 ensuresthat the obligation to removea non-citizen
is subjectto a favourableexerciseof the Minister’s powerunderproposedsubsection
91F(l)(a).

Item 4 Subparagraph 198(7)(d)(ii):

16 This amendmentmakesa minor and technical amendmentto reflect the
restructuringof subsection91F(l).
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