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MIGRATION LEGISLATION AMENDMENT BILL (No. 3) 1995

OUTLINE

1 TheMigration LegislationAmendmentBill (No.3) 1995 (“the Bill”) seeksto
amendtheMigration Act 1958 (“the Act”) as a responseto thedecisionof theFederal
Court in NG 327 of 1994 (unreported)and to preventnon-citizensfrom making further
applicationsfor protectionvisasin certaincases.

2 In the abovementionedcasetheMinister for ImmigrationandEthnic Affairs
challengeda decisionof the RefugeeReviewTribunal (“RRT”) that a marriedcouple
satisfiedthedefinition of “refugee” within the meaningof the 1951 Conventionrelating to
the Statusof Refugeesas amendedby the 1967Protocolrelating to the Statusof Refugees
(“the RefugeesConvention”)on the basisthat eachof thecouplehad a “well-founded fear
of being persecutedfor reasonsof ... membershipof a particular socialgroup”.

3 The RRT found that, as a result of thepolicies of the Governmentof thePeople’s
Republicof China(“PRC”), parentsof onechild form a social group in thePRC, and
further, that “thosewho having only onechild do not acceptthe limitationsplacedon
them or who are coercedor forced into being sterilised”are a recognisablesocialgroup.

4 The FederalCourt held it was openfor the RRT to makethesefindings, rejecting
the Minister’s argumentthat the existenceof a particular social groupcannotbe identified
by referenceto thevery persecutionfearedby a protectionvisa applicant. The Court
drew thefollowing conclusions:

theconceptof “particular socialgroup” is not confinedto groupscomprising
memberswith an associationalinterestso that parentsof onechild in thePRC,or
a sub-setof them, may constitutea particularsocialgroup for thepurposesof the
definition of “refugee” in theRefugeesConvention.

what constitutesa “particular socialgroup” dependsnotonly on its members
having commoncharacteristics,but also on theextent to which society recognises
thosecharacteristicsas creatingan identifiablesocialgroup so that “the
perceptionsand responsesof governmentare likely, in somecases,to be crucial in
determiningwhethera particularsocial group exists”. Thus,whereofficial
practicesin a country identify peoplewith one child, who wish to haveanother
child, as the subjectof a systemof rewardsand sanctionsdesignedto prevent
them from having further children, thosepeoplewill be likely to form a particular
social group.

theresponsesof governmentcanincludeconductcapableof amountingto
persecutionin a Conventionsensesothat “the very interactionwhich causesa
group to becomeidentifiable(or cognisable)may includearbitrary, repressive
conductby governmentor its agencies”. Therewas, in theCourt’sopinion,

~ nothing circularabouta particularsocial groupbeing identified, in part, by
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conductthat might amount to persecution,for the purposeof ascertainingwhether
thereis a well-foundedfearof being persecutedwithin the meaningof the
Convention.

that a “particular socialgroup” doesnot necessarilyhaveto be definedby
referenceto the innateor immutablecharacteristicsof its membersand a person
doesnot ceaseto bea memberof a particularsocial group becausehe or shecan
discardan identifying characteristicif the individual is preparedto do so only to
avoid breachesof his or her fundamentalhumanrights.

5 TheGovernmentbelievesthat the Court’s decisionwill permit claimantsto be
found to berefugeeson groundsthat were notenvisagedwhenAustralia ratified the
RefugeesConventionand incorporatedit into domesticmigration legislation. This could
subjectAustralia’smigrationand entry policies and on-shorerefugeedetermination
processto considerablestrain and has the potential to underminetheir integrity and
efficiency.

6 In addition,while the Court’s decisionis limited to the PRC’sonechild policies,
the Governmentis concernedthat it may providea precedentwherebythe fertility control
policies of othernationscouldbe held to definethe “membershipof a particularsocial
group” for the purposesof the RefugeesConvention. Therefore,the Bill has the effect
that fertility control policiesof a foreign governmentshallnot definea “particular social
group”. Fertility control policiesmay beenunciateddifferently from country to country
and evenwithin differentregionsof the samecountry. TheGovernmentintendsthat
howeverthe policies aredescribedand in whateverform the policies arestated,by any
personor body acting on behalfof the foreign government,this amendmentto theAct
will prohibit its considerationin determiningwhethera non-citizenis a memberof a
particularsocial group within the meaningof the RefugeesConvention.

7 TheproposedBill will notprecludeclaims madeby personswho may be members
of pre-existingparticularsocial groups,that is, groupsdefinedby referenceto factors
other thanfertility control policies. In addition, claimsbasedupon otherConvention
groundsby personswho may incidentally be subjectto fertility control policieswill also
beableto beconsideredin the normal way. This will ensurethat ‘other’ claims are fully
consideredon their merits.

8 The Act is alsobeing amendedto stopthe useof repeatapplicationsfor protection
visas by non-citizensto delay their removaland to circumventthe immigration
requirementsof Australia. This amendmentwill contributeto increasingthe efficiency of
Australia’srefugeedeterminationsystemand to minimising ill-founded protectionvisa
applications. Wherethe Minister thinksit is in the public interestto do so, heor shewill
havethe powerto exercisea non-compellablediscretionin favour of allowing a particular
individual to lodgea repeatapplication. TheMinister must table a statementin
Parliamentsettingout his or her reasonsfor thinking this decisionis in the public
interest.
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FINANCIAL IMPACT STATEMENT

9 Theamendmentrelating to fertility controlpolicies shouldshortenthe decision-
maldng processesof the primarydelegateand theRRT. Thebarringof repeat
applicationswill result in a reductionto the numberof protectionvisaapplications
considered.This is likely to result in somesavings.

I
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MIGRATION LEGISLATION AMENDMENT BILL (No. 3) 1994

NOTES ON INDIVIDUAL CLAUSES

Clause1 ShortTitle

1 Thisclauseprovidesthat the Act may becited as the Migration Legislation
AmendmentAct (No. 3) 1995.

Clause2 Commencement

2 This clauseprovidesthat the amendmentscommenceon Royal Assent.

Clause3 Schedule

3 This clauseprovidesthat the Migration Act 1958 (“the Act”) is amendedas set out
in theSchedule. Items 1 and 7 do not amendthe Act but haveeffect accordingto their
respectiveterms.

Schedule Amendmentof the Migration Act 1958

Item 1 Objectsof amendments

4 This clausesets out theobject of clauses2 and 4 of the Bill which is to amend
section36 of the Act as a responseto the decisionof theFederalCourtin NG 327 of
1994 (unreported)and to amendtheAct (by the insertionof newsections48A and 48B)
to preventnon-citizensfrom making applicationsfor protectionvisas in certaincases
wherethe non-citizenshavealreadymadesuchapplications.

Item 2 Section36

5 Proposednew subsection36(3) providesthat the fertility control policiesof the
governmentof a foreign countryare to be disregardedin determiningif a non-citizenis a
memberof a particularsocial group (within the meaningof theRefugeesConventionas
amendedby theRefugeesProtocol) for the purposesof consideringan applicationfor a
protectionvisa. Proposednew subsection36(4) providesthat the fertility controlpolicies
of the Governmentof thePRCare suchan example.
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Item 3 Paragraph 46(1)(d):

6 Section46 of theAct, which providesfor valid visa applications,is amendedto
excludea repeatprotectionvisaapplicationwithin the meaningof section48A and
applicationsthat haveceasedto bevalid applicationsby virtue of section91E.

Item 4 After section48

7 Proposednewsection48A providesthat a non-citizen,while heor sheremainsin
the migrationzone, who hasmadean applicationor applicationsfor protectionvisas
which havebeenrefusedmaynot makea furtherapplication for a protectionvisa. This
provisionappliesevenif a non-citizen’sapplicationfor a protectionvisa hasnotbeen
finally determined(that is, if, for example,it is being reviewedby theRRT). An
applicationfor a protectionvisa, for the purposesof this proposedsection,includesany
applicationby a personfor refugeestatusor for a visa or entrypermit in existencebefore
or after 1 September1994, a criterion of which involved determinationof refugeestatus.
Dependentsof suchpersonsarealso includedin this definition.

8 Proposednew section48B providesthe Ministerwith the powerto exercisea non-
compellablediscretionin favourof allowing a particularindividual to lodgea repeat
applicationif theMinister thinksit is in thepublic interestto do so. In exercisingthis
power, theMinistermust table a statementin Parliamentsettingout the determinationand
the reasonsfor it, referringparticularly to the Minister’s reasonsfor thinking hisor her
actionsarein the public interest.

Item 5 Subsection49(3)

9 Subsection49(3) of theAct is amendedto ensurethat a refusedvisa application
within themeaningof proposednew section 48A doesnot includean applicationthat has
beenwithdrawn.

Item 6 Section50

10 A note is insertedat the end of section50 to indicatethat new section48A
preventsrepeatapplicationsfor protectionvisas in mostcircumstanceswheretheapplicant
is in themigrationzone.

Item 7 Application of amendments

11 This item makesit clear that the amendmentsin item 2 relating to fertility control
policiesapply to protectionvisa applicationsthat havenotbeenfinally determinedat the
commencementof this item.
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