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MIGRATION LEGISLATION AMENDMENT BILL (No.4) 1994

OUTLINE

1 The Migration Legislation AmendmentBill (No.4) 1994 (‘the Bill’) seeksto
ensurethat asylumseekerswho havehad accessto protection in anothercountryshould
nothaveaccessto Australia’ssystemof protection, other than in exceptional
circumstances.

2 The needto amendthe MigrationAct 1958 (“the Act”) to this effect hasbeen
demonstratedby the recentunauthorisedarrival of boat peoplefrom the Galang
ProcessingCentrein Indonesia. Thesepeopleare coveredby the ComprehensivePlanof
Action (“CPA”) for VietnameseandLao refugeesand havealreadyhad their claims fully
consideredin a processapprovedby theUnited NationsHigh Commissionerfor Refugees
(“UNHCR”).

3 TheCPA was the responseof the internationalcommunity to the outflow of
Vietnameseand Lao asylumseekersduring the 1970sand 1980s. It was adoptedin
Genevaon 14 June 1989 by:

• the governmentsof countriesfrom whereasylumseekersoriginated(Vietnamand
Laos), countriesor a territory which offeredfirst asylumto boat people
(Indonesia,Malaysia, the Philippines,Thailandand Hong Kong) and countries
offering resettlementof refugees(including Australia);and

• UNHCR.

4 TheCPA is specifically coveredin the Bill becauseit is the major agreementon
refugeestatusdeterminationin our region.

5 TheBill providesfor a new SubdivisionAl (“the Subdivision”), including an
objectsprovision, to beinsertedinto Division 3 of Part2 of the Act. Consequential
amendmentsare madeto the section 198 obligation to removecertainunlawful non-
citizensfrom Australia.

6 Theproposednew Subdivisionwill apply to non-citizenswho arecoveredby the
CPA or an agreementbetweenAustraliaand a safe third country (“STC”) for that non-
citizen (no agreementshaveyet beenmade). A STC for a particularnon-citizenwill bea
country that is prescribedby theregulations,and with which the non-citizenhasa
prescribedconnection.

7 If the proposedSubdivisionapplies to a person,certainvisa applicationsmadeby
the personwill not be valid. However,regulationsmay excludea non-citizenor a class
of non-citizensfrom the applicationof the Subdivision.

8 Fornon-citizensto whom theproposedSubdivisionapplies,no visa application
will bevalid if they havenot beenimmigration cleared. For such non-citizenswho have
beenimmigration cleared,only protectionvisa applicationswill not.bevalid. If the
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Minister thinks that it is in thepublic interestto do so, he or shewill havethe non-
compellablediscretionto allow a valid applicationto be madeby a particularnon-citizen
within 7 working days.

9 Unlawful non-citizenscoveredby theproposedSubdivisionwill be subjectto
mandatoryremovalfrom Australiaundernew subsection198(7) or underoneof the
existing removalpowersin section 198, unlessthe Minister hasdeterminedthat thebar
be lifted and a valid visa applicationhasbeenmadewithin the time limit.

10 A transitionalprovision in the Bill appliesto thosenon-citizenswho would be
coveredby theSubdivisionon commencementbutwho haveapplied for a protectionvisa
on or after 1 September1994 and beforecommencement.This giveseffect to a statement
by the Minister on 29 August 1994 that the schemewould apply to any suchpersons.

FINANCIAL IMPACT STATEMENT

11 The amendmentsproposedin the Bill are likely to result in somesavingsin
onshorerefugeedeterminationprocessingcosts, flowing from the promotionof burden
sharingin refugeeprocessingand protectionamongstcountrieswithin theregion and
furtherafield. In view of the unpredictablenatureof arrivalsin Australiaof persons
foundnot to be refugeesundertheCPA, and of the timing and coverageof any bilateral
or multilateral agreementssupportingthe returnof asylum seekersto othercountriesfor
protectionor refugeeassessment,it is notpossibleto quantify the extentof suchsavings.
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MIGRATION LEGISLATION AMENDMENT BILL (No.4) 1994

NOTES ON INDIVIDUAL CLAUSES

Clause 1 ShortTitle

1 This clauseprovidesthat the Act maybe citedas theMigration Legislation
AmendmentAct (No.4) 1994.

Clause2 Commencement

2 This clauseprovidesthat the amendmentscommenceon Royal Assent. Item 3 of
the Schedule,discussedbelow, dealswith the effectof the amendmentson visa
applicationsmade on or after 1 September1994and beforecommencement.

Clause3 Schedule

3 This clauseprovidesthat theMigration Act 1958 (“the Act”) is amendedas set out
in items 1 and 2 of the Schedule. Item 3 doesnot amendthe Act but is a transitional
provisionwhich haseffect accordingto its terms.

Schedule Amendmentof the Migration Act 1958

Item 1 Insertionof new SubdivisionAl of Division 3 of Part2
Certain non-citizensunableto apply for certainvisas

4 A new SubdivisionAl (sections91A-91F) is insertedin Division 3 of Part2 after
SubdivisionAH.

New section91A Reasonfor Subdivision

5 Proposednew section91A setsout the reasonfor the amendments. Thatreasonis
that the Parliamentconsidersthat certainnon-citizenswho havehad accessto protection
in anothercountry shouldnot haveaccessto Australia’s systemof protection.
Accordingly, certain non-citizenswho are coveredby the ComprehensivePlanof Action
for Vietnameseand Lao refugees(“CPA”, discussedbelow) or an agreementbetween
Australiaand a safethird country (STC”, discussedbelow), will notbe ableto apply for
a protectionvisa or, in somecases,any othervisa. Such non-citizenswho are unlawful
non-citizenswill be subjectto removalunderDivision 8 of Part 2 of the Act.

I
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New section91B Interpretation

6 Proposednew subsection91B(1) definesthe terms “agreement”and “CPA” which
are usedin the Subdivision. Subsection91B(2) clarifies the meaningof “country”, which
includescolonies,territoriesand protectorateswhich are not fully sovereign.

New section91C Non-citizenscoveredby Subdivision

3 7 This section describesthe non-citizensto whom the Subdivisionapplies. They are
non-citizensin Australiawho are coveredby:

• the CPA; or
• an agreement,relatingto asylum seekers,betweenAustraliaand a countrywhich

is a STC for the non-citizens;

providedthe personsare not excludedby regulationfrom the applicationof the
Subdivision.

8 TheCPA was the responseof the internationalcommunityto theoutflow of
VietnameseandLao asylumseekersduring the l970sand 1980s. It was adoptedin
Genevaon 14 June1989 by:

• the governmentsof countriesfrom whereasylumseekersoriginated(Vietnamand
Laos), countriesor a territory which offered first asylum to boatpeople
(Indonesia,Malaysia, the Philippines,Thailand and Hong Kong) and countries
offering resettlementof refugees(including Australia); and

• UNHCR.

9 The CPA is specifically coveredin the Bill becauseit is the major agreementon
refugeestatusdeterminationin our region.

10 The Subdivisionwill also apply to non-citizenswho haveaccessto protectionin a
STC, wherethereis an agreementrelating to asylumseekersto which at leastAustralia
and that countryareparty. No suchagreementshaveyet beenenteredinto. Therewill
be a powerto prescribeSTCsby regulation. This poweris discussedin relation to new
section9 1D below.

11 Proposednew subsection91C(2) makesit clear that it is not necessarythat a
countrybe prescribedas a STC whenthe agreementreferredto in subparagraph
91C(1)(b)(ii) is made.

12 Proposednew paragraph91C( 1 )(c) will enableregulationsto bemadeexcluding
non-citizensfrom the operationof the Subdivision. It is envisagedthat sucha regulation
would be madewherethe circumstancesof a largegroup of peoplemakeit appropriate
for them to be ableto makea valid protectionvisa application. Proposednew
section91F. discussedbelow, is intendedto be usedto permit individual non-citizensto
makevalid visa applications,wheretheir individual circumstanceswarrant.
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New section91D Safethird countries

13 Proposednew subsection91D(l) definesa STC for a particularnon-citizenas a
country:

• prescribedby theregulationsas a STC for that non-citizenor for a classof non-
citizenswhich includesthat non-citizen;and

• with which the non-citizenhasa prescribedconnection.

14 Proposednew subsection91D(2) statesthat, without limiting the regulationmaking
powerin proposednew paragraph91D(l)(b), the regulationsmayprovide that a person
hasa prescribedconnectionwith a countryif:

• the personis or waspresentin the relevantcountryat a particular time or at any
time during a particularperiod;

• the personhasa right to enterand residein the relevantcountry (howeverthat
right aroseor is expressed).

15 Proposednew subsection91D(3) requiresthe Minister, within 2 daysof a
regulationmadeunderproposednew paragraph91D(1)(a)being laid beforeeachHouse
of Parliament,to providea statementto that House. Such a statementis to coverthe
countryor countriesprescribedas a safe third countryby the regulation, and is to be
aboutcomplianceby thosecountrieswith internationallaw concerningthe protectionof
asylumseekersand the meetingof relevanthumanrights standardsby thosecountriesfor
thosenon-citizensin relation to whom the countryis prescribedasa safe third country.

16 Proposednew subsection9lD(4) providesthat a regulationestablishinga STC will
ceaseto be in force 3 yearsafter it commences.

New section91E Non-citizensto which this Subdivisionappliesunableto
makevalid applicationsfor certainvisas

17 Proposednew section9 1E operateswhena non-citizenwho is coveredby the
Subdivisionseeksprotectionin Australiaby applyingor purportingto apply for a
protectionvisa. The effect of section91E is that, despiteany otherprovisionof the Act,
certainvisa applicationsby suchnon-citizensare not valid. The sectionis thusan
“operationof law” provisionwhich requiresno decisionto be made. Once the facts
exist, thebar on applicationsoperates,subjectonly to the Minister’s discretionin
proposednew section9 1F to allow a valid visa applicationto be made(discussedbelow).

18 Proposednew paragraph91E(a) providesthat non-citizensto whom the
Subdivisionappliesand who were notbeenimmigration clearedon last entry
(unauthorisedarrivals)cannotmakea valid applicationfor aiiy visa. However, sucha
resultis inappropriatefor non-citizenswho were immigration clearedon last entry (those
who enteredAustraliawith permission). Accordingly, proposednew paragraph91E(b)
providesthat suchnon-citizensareonly unableto makea valid protectionvisa
application.

I



7

New section 91F Minister may determinethat section91E doesnotapply to

non-citizen

19 Theremaybe exceptionalcaseswherethebar on applicationsin proposednew
section91E should notapply. Accordingly, proposednew section91F gives the Minister
the discretion,if he or she thinksit is in the public interestto do so, to give a particular
non-citizenwritten notice allowing that non-citizento makea valid applicationwithin 7
working daysof receiving the notice. If the Ministerdeterminesthat a valid application
maybe made, Parliamentmust be informedof the reasonsfor thedetermination.

20 This provisionis analogousto existingprovisionselsewherein the Act. The
Minister hasno duty to considertheexerciseof the discretionin any circumstances
(proposednew subsection9 1F(2) refers).

Item 2 Section 198

21 Section 198 is amendedby item 2 to provide, in new subsection198(7), an
obligationto removeunlawful non-citizenscoveredby the Subdivision,unlessa non-
citizen hasmade, or is ableto make,an applicationpursuantto section91F. This
amendmentoperatesin additionto the other circumstanceswhereremovalof unlawful
non-citizensis requiredby section 198.

Item 3 Transitional

22 Item 3 appliesto thosenon-citizenswho would becoveredby SubdivisionAl on
commencementbutwho haveapplied for a protectionvisa on or after 1 September1994
and beforecommencement.Theeffect of item 3 is that on commencementthat
applicationand,in thecaseof a personwho hasnotbeenimmigration cleared,any other
visa applicationmadeon or after 1 September1994 and beforecommencement,ceasesto
bevalid. Consequently,sucha non-citizenno longer hasa right to pursuethose
applications,notwithstandingany meritsreview or judicial review applicationsthat might
be in train at commencement.However, this transitionalarrangementwill notaffecta
substantivevisa grantedbeforecommencement.This giveseffect to a statementmadeby
the Minister on 29 August 1994 that the schemewould apply to any suchpersons.
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