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MIGRATION LEGISLATION AMENDMENT BILL (No. 4)1995

OUTLINE

1 The Migration LegislationAmendmentBill (No.4) 1995 (“theBill”) seeksto
amendthe Migration Act 1958(‘the Act”) as a responseto the decisionof the Federal
Court in NG 327 of 1994 (unreported)and to preventnon-citizensfrom making further
applicationsfor protectionvisas in certaincases.

2 In the abovementionedcasethe Ministerfor Tmmigration andEthnic Affairs
challengeda decisionof the RefugeeReviewTribunal (“RRT”) that a married couple
satisfiedthe definitionof “refugee” within the meaningof the 1951 Conventionrelatingto
theStatusof Refugeesas amendedby the 1967 Protocolrelating to the Statusof Refugees
(‘the RefugeesConvention”)on the basisthat eachof thecouple hada “well-foundedfear
of being persecutedfor reasonsof ... membershipof a particularsocialgroup”.

3 TheRRT had found that, asa result of the policies andpracticesof the
Governmentof the People’sRepublicof China(“PRC”), “thosewho havingonly one
child do notacceptthe limitations placed on them or who are coercedor forced into being
sterilised”are a “particular social group’.

4 TheFederalCourt held it wasopen for the RRT to makethesefindings, rejecting
theMinister’s argumentthat the existenceof a “particular social group” cannotbe
describedor determinedby referenceto the very persecutionfearedby a protectionvisa
applicant. The Court madebroadstatementsin finding the existenceof a “particular
social group” including:

o (at 44-45): But if governmentpoliciesandpracticesidentify suchpeopleashaving special
characteristicsand imposea systemof rewardsand sanctionsby referenceto thosecharacteristics,
thepeopleconcernedare likely to constitutea particularsocialgroup. Thus, if official practicesin
Chinaor elsewhereidentify peoplewith onechild, who wish to haveanotherchild, asthesubject
of a systemof rewardsandsanctionsdesignedto preventthem having furtherchildren, those
peoplein my view will be likely to form a particularsocial group. (Of course,the existenceof a
social groupin a societycanberecognisedotherwisethanby official policiesand practices.
However, suchpolicies and practicesare one importantway in which particulargroupscanbe
identified and defined);

o (at 48-49)...somepeoplein Chinavoluntarily decideto haveonly onechild. Othersdo not accept
the limitations imposedby official policy and wish to havefurtherchildren. The lattergroupexists
as theresultof governmentpolicy... .Thepoint is that thegroup is definedby official policy and
the mannerof its administration;

o (at 50): (the particularsocialgroup) couldhave been definedascomprisingparentswith onechild,
wishing to haveanotherchild, who aresubjectedto official incentivesor sanctionsdesignedto
discouragethem from actingupon their wishes.
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5 TheGovernmentbelievesthat theCourt’s interpretationis inconsistentwith the
definitionof a refugeeunderthe RefugeesConventionin that it effectivelyextendsthe
conceptof a “particular social group” so as to includeall personssubject to the fertility
control policies of a government.

6 The Governmentis concernedthat thedecisionmay providea precedentwhereby
the fertility control policies of other governmentscould definea “particularsocial group”
for thepurposesof the RefugeesConventionwithout referenceto othercharacteristics.

7 Therefore,the Bill meansthat the fertility control policies of the governmentof a
foreign countryare to be disregardedin deciding whethera classof personsis a
“particular socialgroup” (for thepurposesof applyingthe RefugeesConvention)when
consideringan applicationfor a protectionvisa.

S Fertility control policies may be enunciateddifferently from country to country
andevenwithin different regionsof thesamecountry. This amendmentwill apply
howeverthe policiesare describedand in whateverform the policies are stated,by any
personor body actingon behalfof the foreign government.

9 The Bill will not precludea finding that a personis a memberof a “particular
social group” definedby referenceto factorsother than fertility control policies.

10 TheBill also makesit clear that if an applicantis found to be a memberof a
“particular social group” by referenceto factorsother than a foreign government’s
fertility controlpolicies, then a finding on the applicant’s“well-foundedfear of being
persecuted”may takeinto accountthe fertility control policies of the foreign government.

11 Claimsof a “well-foundedfear of persecution”baseduponotherConvention
grounds(race, religion, nationality, political opinion) by personswho may be subjectto
fertility control policies, will be consideredin the normal way andare not affectedby this
Bill.

12 The Act is alsobeing amendedto stoptheuseof repeatapplicationsfor protection
visasby non-citizensto delay their removalandto circumventthe immigration
requirementsof Australia. This amendmentwill contributeto increasingthe efficiency of
Australia’srefugeedeterminationsystemand to minimising ill-founded protectionvisa
applications. Wherethe Minister thinks it is in the public interestto do so, he or shewill
have thepowerto exercisea non-compellablediscretionin favour of allowing a particular
individual to lodge a repeatapplication. The Minister must tablea statementin
Parliamentsettingout his or her reasonsfor thinking this decisionis in the public
interest.
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FINANCIAL IMPACT STATEMENT

13 The amendmentrelating to fertility control policies is likely to reducethe numbers
of peopleaccessingAustralia’srefugeedeterminationsystem. Thebarring of repeat
applicationswill result in a reductionin the numberof protectionvisa applications
considered. Thisis likely to result in somesavings.
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MIGRATION LEGISLATION AMENDMENT BILL (No. 4) 1995

NOTES ON INDIVIDUAL CLAUSES

Clause1 Shorttitle

1 This clauseprovidesthat the Act may be citedas the Migration Legislation
AmendmentAct (No. 4) 1995.

Clause2 Commencement

2 This clauseprovides that the amendmentscommenceon RoyalAssent.

Clause 3 Schedule

3 This clauseprovides that the Migration Act 1958 is amendedasset out in the
Schedule. Items 1 and 8 do not amendthe Act but haveeffect accordingto their
respectiveterms.

Schedule Amendment of the Migration Act 1958

Item 1 Objects of amendments

4 This item sets outthe objectsof items 2 and4 which are to amendsection36 of
the Act asa responseto thedecisionof the FederalCourt in NG 327 of 1994
(unreported)and to amendthe Act (by the insertionof new sections48A and48B) to
preventnon-citizensfrom making applicationsfor protectionvisasin certaincaseswhere
the non-citizenshavealreadymadesuchapplications.

Item 2 Section36:

5 The amendmentto section 36 is to ensurethat thefertility control policiesof the
governmentof a foreign countryare disregardedin decidingwhethera classof personsis
a “particular social group” (for the purposesof applying theRefugeesConvention)when
consideringan application for a prot”tion visa.

6 Proposednew paragraph36(3)(a) dealswith the descriptionof a classof persons.
It providesthat a classof personsis not to be treatedas a “particular social group” if the
descriptionof the classcontainsa referenceto thewhole or any part of the fertility
control policies of the governmentof a foreign country.
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7 Proposednew paragraph36(3)(b) provides that the fertility control policiesof the
governmentof a foreign countryare to be disregardedin determiningif a classof
persons,oncedescribed,is a “particular social group”. Thus, a classof persons,even
onedescribedwithout referenceto fertility control policies, cannotbe determinedto be a
“particular socialgroup” becauseof the applicationof the fertility controlpolicies to that
classor if the determinationof the group involves asoneof its criteria the fertility control
policies.

8 Proposednew paragraph36(3)(c) makesit clearthat the fertility controlpolicies of
a foreign governmentmay neverthelessbe takeninto accountin ascertainingwhethera
personhas a “well-foundedfear of being persecuted”,oncethat personhasbeenfound to
bea memberof a “particular socialgroup” consistentlywith proposednew subparagraphs
36(3)(a)and (b). For example,the proposednew subparagraphswould not precludea
finding that forced abortionor sterilisationis “persecution”within the meaningof the
RefugeesConvention. Similarly, the Bill doesnot preventthe applicationof the fertility
control policies of a foreign governmentfrom being consideredin decidingwhetherthere
is a “well-foundedfearof being persecuted”where othergrounds(race, religion,
nationality,political opinion) are relied upon.

9 Proposednew subsection36(4) providesthat the fertility control policiesof the
Governmentof the PRC are an exampleof such policies.

10 Proposednew subsection36(5) makesit clear that subsection36(3) doesnot
preventthe finding of a “particular social group” provided this is achievedby referenceto
factorsotherthan fertility control policies.

11 The changesto section36 will not precludeconsiderationof fertility control
policies in identjfyinga classof peoplefor examinationas to whetherit is a “particular
social group”. It would howeverprecludethe policies from being takeninto account in
describingthe classand in determiningwhetherthat classis a “particular social group”.

Item 3 Paragraph 46(1)(d):

12 This item proposesto amendsection46 of the Act to include referencesto
proposedsection48A andsection91E.

Item 4 After section48:

13 Proposednew section48A providesthata non-citizen,while he or sheremainsin
the migrationzone, who hasmadean applicationor applicationsfor protectionvisas
which havebeenrefusedmay not makea further applicationfor a protectionvisa. This
provisionapplieseven if a non-citizen’sapplication for a protectionvisa hasnot been
finally determined(that is, if, for example,it is being reviewedby the RRT). An
applicationfor a protectionvisa, for the purposesof this proposedsection,includesany
applicationby a personfor refugeestatusor for a visaor entry permit in existencebefore
or after 1 September1994, a criterion for which is refugeestatus. Dependentsof such
personsare also includedin this definition.
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14 Proposednew section48B providesthe Minister with thepower to exercisea non-
compellablediscretion in favour of allowing a particularindividual to lodge a repeat
applicationif the Minister thinks it is in thepublic interestto do so. In exercisingthis
power, theMinister must tablea statementin Parliamentsettingout the determinationand
the reasonsfor it, referringparticularly to theMinister’s reasonsfor thinking his or her
actionsare in the public interest.

Item 5 Subsection49(3):

15 Subsection49(3) of theAct is amendedto ensurethat a refusedvisa application
within the meaningof proposednew section 48A doesnot includean application that has
beenwithdrawn.

Item 6 Section 50:

16 A note is insertedat the endof section50 to indicatethat new section48A
preventsrepeatapplicationsfor protectionvisas in mostcircumstanceswhere theapplicant
is in the migrationzone.

Item 7 Paragraph 475(2)(e):

17 This proposedamendmentaddsto the cross-referencesin this paragraphwhich
lists the Minister’s non-compellablepowers.

Item 8 Application of amendments:

18 Subitem8(1) makesit clear that the amendmentin item 2 relating to fertility
control policies appliesto protectionvisa applicationsthathavenot beenfinally
determinedat the commencementof this item.

19.’ Subitem8(2) makesit clear that theamendmentmadeby item 2 doesnot apply to
a non-citizenin respectof whom it hasbeendeterminedbeforethe commencementof
item 2 that Australiahas protectionobligationsundertheRefugeesConvention.

20. Subitem8(3) providesthat theamendmentmadeby item 7 applies to decisions
whethermadebeforeor after the commencementof item 8.
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