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MIGRATION LEGISLATION AMENDMENT BILL (No.5) 1994

OUTLINE

1 The Migration Legiskition AmendmentBill (No.5) 1994 (“the Bill”) proposes
amendmentsto theMigration Act 1958 to:

• giveeffect to somerecommendationsof the Committeefor the Reviewof the
Systemfor Reviewof Migration Decisions(CROSROMD) to enhancethe non-
adversarialnatureof the ImmigrationReviewTribunal (IRT). Theseareprimarily
to providethe applicantwith additionalentitlementsin relation to the presentation
of, andaccessto, material beforethe Tribunal.

• createthe positionsof a DeputyPrincipalMemberandSeniorMembersof the
RefugeeReviewTribunal (RRT). Theseamendmentsaredesignedto enhancethe
effectivenessof the RRT.

• providefor the RemunerationTribunal to determinethe remunerationof members
of the IRT andthe RRT. This will bring both Tribunalsinto line with other
Tribunals suchas the AdministrativeAppealsTribunal, the SocialSecurity
AppealsTribunal and the Veterans’ReviewBoard; and

• implementGovernmentdecisionsacceptingrecommendationsof the BusinessSkills
Advisory Panelin relationto the cancellationof businessskills visas. These
amendmentsareconsequentialupon the creationof new subclassesof business
skills visasand are requiredto maintainthe integrity of the cancellationregime
establishedby the Migration Act 1958;

2 A discreteamendmentis alsoproposedto provide for theindexationof fees
imposedunder the Immigration (Education)Act 1971. Thisamendmentis onepart of a
packageof amendmentsproposedto implement the Government’sdecisionto providefor
the increasesin portfolio fees,chargesand levies in line with theimpactof price
movementson Commonwealthgovernmentrunning costsoutlayswithout the needto
periodicallyamendprimary legislation. The otherproposedindexationamendmentsare
containedin separateBills as follows:

Immigration (Education)ChargeAmendmentBill 1994;

Migration AgentsRegistration(Application)Levy AmendmentBill 1994;

Migration AgentsRegistration(Renewal)Levy AmendmentBill 1994.
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FINANCIAL IMPACT STATEMENT

3 The amendmentsto the Migration Act 1958, including the creationof further
positionsin the RefugeeReviewTribunal, will haveno financial impact. Thesemeasures
will be met within existing forwardestimates. The amendmentsto the Immigration
(Education)Act 1971 will maintain,in real terms, revenuegeneratedunderthe Act.
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MIGRATION LEGISLATION AMENDMENT BILL (No.5) 1994

NOTES ON INDIVIDUAL CLAUSES

Clause 1 Short Title

1 This clauseprovidesthat the Act may be cited as the Migration Legislation
AmendmentAct (No.5) 1994.

Clause2 Commencement

2 This clausedetailswhenthe variousprovisionsof the Bill are to commence. The
clauseprovidesthat the amendmentscommenceon RoyalAssentwith the exceptionof
Part3 andthe amendmentseffectedby Schedule1 (other than Items 1 to 11 and Item 14)
andSchedule2 (fee indexation in the Immigration (Education)Act 1971)which
commenceon 1 July 1995.

PART 2 THE SCHEDULEOF AMENDMENTS

Clause3 Schedule1 - Amendmentsof the Migration Act 1958

3 This clauseprovidesthat theMigration Act 1958 (“the Act’) is amendedas set out
in the Schedule.

Clause4 Schedule2 - Amendments of the Immigration (Education)Act
1971

4 This clauseprovidesthat the Immigration (Education)Act 1971 is amendedas set
out in the Schedule.

) PART 3 TRANSITIONAL AND APPLICATION PROVISIONS

5 This Partdoesnot amendthe Act but providesfor transitionalandapplication
provisionswhich haveeffect accordingto their terms.
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Clause5 Application of certain amendmentsrelating to Immigration

Review Tribunal

6 This clauseprovidesthat amendmentsmadeby Items 16 to 30 (inclusive) and
Items32 and33 of Schedule1 apply to applicationsfor reviewof decisionsreceivedby
the IRT on or after 1 July 1995.

Clause6 Remuneration of membersof the IRT affected by amendments
not to be reducedbelow current rates

7 This clauseensuresthat the existingremunerationlevels for currentSenior
MembersandotherMembersof the IRT (whetherfull-time or part-time)will not be
reducedupon the transferof the powerto determineremunerationlevels to the
RemunerationTribunal. In effect, the RemunerationTribunal will be unableto determine
a remuneration level that is lessthan thatwhich membersareentitled to beforethe
commencementof theseprovisions. This restriction appliesonly to currentmembersand
~ to membersappointedafter 1 July 1995 or to membersappointedafter the
commencementof theseprovisions. Furthermore,until the RemunerationTribunalmakes
a determination,a member’sremunerationwill be asprescribed.

Clause7 Remuneration of membersof RRTaffected by amendmentsnot
to be reduced below current rates

8 This clausehas the sameeffect in respectof theremunerationof RRT membersas
proposedclause6 above hasin respectof the remunerationof IRT members.

Clause8 Prescribednumberof membersof RefugeeReview Tribunal

9 This clauseprovidesthat regulationsprescribingthe maximumnumberof
membersof the RRT for the purposesof paragraph458(b) of the Act will haveeffect,
after commencementof theseprovisions,as if thenumberwereprescribedfor the
purposesof new subsection458(2).

Clause9 Application of amendmentsof the Immigration (Education)Act
1971

10 This clauseprovidesthat the amendmentsof the Immigration (Education)Act 1971
madeby Schedule2 of the Bill will apply to enrolmentsmadeon or after 1 July 1995.

I
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SCHEDULE 1 AMENDMENTS OF THE MIGRATIONACT1958

Item 1 Subsection134(1)

11 This item amendssubsection134(1) to ensurethat the Minister’s generalpower to
cancela businessvisa doesnot apply to an establishedbusinessin Australiavisa, an
investment-linkedvisa or a family member’svisa.

12 The establishedbusinessin Australiavisa is not to be subjectto cancellationunder
this subdivision. Rather, it is subjectto the provisionof informationprovision in section
137 and will be subjectto cancellationunderthe generalcancellationpowerscontainedin
the Migration Act 1958.

13 The investment-linkedvisa is to be subjectto a discretecancellationpower in the
new subsection134(3A).

14 In addition, this item, by excludinga family member’svisa from the referenceto
businessvisa, ensuresthat the cancellationof visasheld by family unit membersoccurs
undersubsection134(4).

Item 2 After subsection134(3)

15 This item insertsa new anddiscretecancellationpower, subsection134(3A), in
relationto investment-linkedvisas. The new subsectionprovidesthe Ministerwith a
discretion to cancelan investment-linkedvisa (other thana family member’svisa) where
the Minister is satisfiedthat theperson(s)who held thedesignatedinvestmentrelevantto
the grantof the visa hasor haveceased,for any reason,to hold that investmentwithin
threeyears of the investmentbeing made. Thisdiscretionis subjectto the notification
provisionsin section 135. Cancellationof a family member’svisa is provided for by
subsection134(4).

Item 3 Paragraph 134(4)(a)

16 This item amendsparagraph134(4)(a) to inserta referenceto thenew cancellation‘ power in subsection134(3A). Subsection134(4) providesfor the cancellationof afamily
unit member’svisa. Thus, wherean investment-linkedvisa is cancelledunderthe new
subsection134(3A), the Minister must, unlesssubsection134(5) or section 135 applies,
cancelany businessvisas heldby family unit memberswho hadbeengrantedthe visason
the basisthat they weremembersof the family unit of the holder of an investment-linked
visa. Subsection134(5)providesthat a family unit member’svisa mustnot be cancelled‘ if the cancellationof that visa would resultin extremehardshipto the person. Section
135 providesthat written noticeof an intention to cancel mustbe given to the visa holder
andthat the visa holder has a right to makerepresentationsto the Minister.
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Item 4 Subsection134(9)

17 This item amendsparagraph134(9) to inserta referenceto the new cancellation
power in subsection134(3A). Subsection134(9) preventsthe Minister from cancellinga
businessvisa unlessanoticeundersection 135 is given to the holder within a specified
threeyeasperiod. Thus, the Ministermustnot cancelan investment-linkedvisa unlessa
noticeundersection135, informing the holder that the Minister intendsto cancelthe visa
and inviting the holder to makerepresentations,hasbeengiven to the holder within 3
yearsof the day on when the visa was granted(if the personwas alreadyin Australia), or
the day the personenteredAustralia (if the visawas grantedoverseas). This subsection
alsoappliesto an investment-linkedvisa held by membersof the family unit.

Item 5 Subsection134(10) (paragraphs(a) and (b) of the definition of
“businessvisa”)

18 This item amendsthe definition of “businessvisa” in subsection134(10) by
omitting paragraphs(a) and(b) andsubstitutingnew paragraphs.This amendmentbrings
investment-linkedvisasandestablishedbusinessin Australia visaswithin the definitionof
“businessvisa” for the purposeof the operationof the subdivision. In addition, it ensures
that the definition of businessvisa will alsoapply to:

(i) all visaswhich have “BusinessSkills” within the title andwhich havebeen
prescribedasbusinessvisas; and

(ii) visas/entrypermitswhich havebeenprescribedas businessvisasand which,
becauseof the Migration Reform (TransitionalProvisions)Regulations,haveeffect
on or after 1 September1994 as transitional(permanent)visas.

Item 6 Subsection134(10) (paragraph(c) of the definition of “business
visa”)

19 This item omitsthe lastoccurring term “or” from paragraph134(10)(c)andis
consequentialupon the deletionof paragraph134(10)(d)by Item 7 below.

Item 7 Subsection134(10) (paragraph(d) of the definition of “business
visa”)

20 This omits paragraph(d) from the definition of “businessvisa” in subsection
134(10). Paragraph(d) is no longer necessarybecausesuchvisaswhich could havebeen
prescribedherearenow to beprescribedin the new paragraph134(l0)(a).

I
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Item 8 Subsection134(10) (definition of “member of the family unit”)

21 This item amendsthe definition of “memberof the family unit” providedfor
within the definition of “businessvisa” at subsection134(10). The term is
comprehensivelydefinedin regulations1.03 and 1.12 of the Migration Regulations. This
amendmentensuresconsistencybetweenthe use of the termsin the Act andthe
Regulations.

Item 9 Subsection134(10)

22 This item insertsa numberof new definitionsin subsection134(10). The new
definitionsaredescriptiveandinclude:

(i) “designatedinvestment” - which will havethe meaninggiven in the Migration
Regulations.This will allow the regulationsto prescribewhat is meantby the
term, anduseof the term in the Act will directly link into that term.

(ii) “establishedbusinessin Australiavisa” - which meansa businessvisa, a criterion
for the grantof which relatesto the applicanthaving an establishedbusinessin
Australia, or to being a memberof the family unit of the holderof sucha visa.

(iii) “family member’svisa” - which meansa businessvisa held by a personwho is or
wasa memberof the family unit of a personwho holds a businessvisa, andwho
would not haveheld a businessvisa exceptfor having beena memberof that
family unit.

(iv) “investment-linkedvisa” - which meansa businessvisa, a criterion for the grantof
which relatesto the holding of a designatedinvestment(asdefinedby referenceto
the regulations)or wherethe criterion relatesto being a memberof the family unit
of the holder of sucha visa.

(v) “relevant designatedinvestment” - which, in relationto an investment-linkedvisa
(other thana family member’svisa), meansthe designatedinvestmentthat satisfied
the criterion referredto in paragraph(a) of the definition of “investment-linked
visa”.

Item 10 Subsection135(1)

23 This item makesa technicalamendmentto subsection135(1) to ensurethat, before
the new cancellationpowerfor investment-linkedvisas in subsection134(3A) is
exercised,the Minister mustgive the holder of the businessvisa written noticeof the‘ intention to canceland consequentially,an invitation to the holder to makerepresentations
aboutthe proposedcancellation.
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Item 11 Section 136

24 This item amendssection136to ensurethat a decisionto cancelabusinessvisa
underproposednew subsection134(3A) is reviewableby the AdministrativeAppeals
Tribunal (AAT).

Item 12 Subsection289(3)

25 This item makesa consequentialamendmentto subsection289(3) to reflect
amendmentsmadeto the Migration AgentsRegistration (Application)LevyAct 1992 by
the Migration AgentsRegistration(Application) Levy AmendmentBill 1994.

Item 13 Subsection301(2)

26 This item makesa consequentialamendmentto subsection301(2) to reflect
amendmentsmadeto the Migration AgentsRegistration(Renewal)LevyAct 1992 by the
Migration AgentsRegistration(Renewal)Levy AmendmentBill 1994.

Item 14 Section337 (subparagraph(b)(iii) of the definition of “Part5
reviewabledecision”)

27 This item amendsthe definition of “Part 5 reviewabledecision” in section337 to
ensurethat the decisionto cancela businessvisa under the new subsection134(3A) is not
reviewableeither internally or by the IRT. Suchdecisionswill be reviewableby the
AAT underSection 136.

Item 15 After section353

New section 353A PrincipalMembermay givedirections

28 This item insertsnew section 353A which empowersthe PrincipalMemberof the
IRT to givedirections, not inconsistentwith the Act or Regulations,aboutthe operation
of the IRT andthe conductof reviewsby the IRT.

29 This complementsthe existingpowersof the PrincipalMemberundersubsections
354(2) and (3) to givewritten directionsandguidelinesaboutwho is to constitutethe IRT
for a particular review,and undersubsection396(3) to lay down written guidelinesfor
theallocationof work of the IRT.

I
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Item 16 Paragraph 358(1)(a)

30 This itemamendsparagraph358(l)(a)by replacing“statutorydeclaration”with
“written statement”. Thiswill broadenthe rangeof materialwhich the applicantmayput
beforethe IRT, for example,a tradecertificate.

Item 17 Paragraph 360(1)(a)

31 This item omits paragraph360(l)(a) and substitutesa new paragraph. The
proposednew paragraphprovidesapplicantswith the opportunityto give evidencebefore
the IRT and to presentargumentswhich relateto the decisionunderreview. Previously
the IRT was requiredonly to give an applicantthe opportunityto appearbeforeit to give
evidence.

Item 18 Subsection360(2)

32 This item amendssubsection360(2) to ensurethat while the IRT is to providethe
applicantwith theopportunity to presentoral argumentbeforeit wherereview “on the
papers” undersection359 is not available, the IRT is not requiredto allow anyother
person, suchas a witness,the opportunityto addressit orally on issuesrelatingto the
decisionunderreview.

Item 19 Paragraph 361(1)(a)

33 This item omitsparagraph361(l)(a)and substitutesa new paragraph. The
proposedparagraphwill providethat wherereview on the papersis not availableunder
section 359, the IRT is to notify the applicantof the entitlementto appearbeforethe IRT
to give evidencebeforeit andto presentargumentsrelatingto the decisionunderreview.
Previouslythe IRT was requiredonly to give an applicantthe opportunityto appear
beforeit to giveevidence.

Item 20 Paragraph 361(1)(b)

I 34 This item amendsparagraph361(l)(b) to includea referenceto thenew subsection
361(2A) below.

Item 21 After subsection361(2)

‘ 35 This item insertsa new subsection361(2A) to providethat an applicantmay,
within 7 daysof beingnotified undersubsection361(1), requestin writing thatthe IRT
obtainwritten evidencefrom person(s)namedin the noticeor obtainother written
material relevantto the decisionunderreview.
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Item 22 Subsection361(3)

36 This item omits subsection361(3)andsubstitutesa new subsection. The proposed
subsectionwill providethat, wherean applicanthasgiven written noticeto the IRT that
the applicant wants the IRT to obtain evidenceor other written material relevant to the
review pursuantto subsections361(2)or (2A), theIRT is to haveregardto the noticebut
is not requiredto comply with the notice.

Item 23 After section362

New Section 362A Applicant entitled to haveaccessto written material beforeTribunal

37 This item insertsa new section362A to providethat wherethereis ahearing
before the IRT (asopposedto a reviewon the papersundersection 359) andthe applicant
hasnot receiveda “statementof reasons”undersection 368, the applicantandany
assistantpresent(underproposedsection 366A), areentitled to haveaccessto any written
materialgivento the IRT for the purposesof the review. This provision is to be subject
to the public interestrestrictionsin the new section 375A and section 376as amendedby
theBill.

Item 24 Subsections363(6) and (7)

38 This item amendssection363 by omitting subsections(6) and(7). These
subsectionshavebeenincorporatedinto the new sections366A, 366B, 366Cand366D.

Item 25 After section363

New Section 363A Tribunal does not havepower to permit a personto do somethinghe
or sheis not entitled to do

39 This item insertsanew section363A. The new sectionensuresthat the IRT has
no discretionto allow a person(including any assistantor representative)to do something
whereaprovisionprovidesthat thepersonis not entitled to do that thing.

Item 26 After section366

40 This item insertsnew provisionsrelating to an applicant’sentitlementto be
assistedwhile appearingbefore the IRT.

I
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New Section366A Applicant may be assistedby anotherpersonwhile appearingbefore

Tribunal

41 This sectionentitlesthe applicantto assistancefrom anotherpersonwhen
appearingbeforethe IRT in certaincircumstances. The assistantis only ableto present
argumentsandaddressthe IRT only if theIRT is satisfiedexceptionalcircumstances
warrantit. An exampleof exceptionalcircumstanceswould include, but is not limited to,
wherean applicantis unable to effectively communicatewith the IRT becauseof a
physicalor intellectualdisability or psychiatriccondition.

42 The applicant’sentitlementto an assistantdoes not preventthe applicantfrom
being assistedor representedin an applicationfor review otherwisethanin relationto an
appearancebeforethe IRT - for example,an applicantmay haveassistancein the
preparationof documents. Further, this proposedamendmentis not intendedto affect or
alter in anyway the operationof the Migration AgentsRegistrationScheme.

New section366B Otherpersonsnot to be assistedor representedwhile appearing
beforeTribunal

43 This sectionpreventsany person,other thanthe applicant, from havinganother
personassistor representhim/herwhile appearingbeforethe IRT. However, this does
not preventsuchassistanceor representationin relation to mattersotherwisethan
appearingbefore theIRT - for example,the preparationof a witnesses’documents.

New section 366C Interpreters

44 This sectionallows apersonappearingbeforethe IRT to requestan interpreterfor
the purposeof communicatingwith the IRT. Wheresucha requestis made,the IRT is to
comply with the requestunlessthe IRT considersthat the personis sufficiently proficient
in English. The section alsorequiresthat whereno suchrequesthasbeenmade,the IRT
must appointan interpreterif theIRT considersthe personis not sufficiently proficient in
English.

New section366D Examinationand cross-examinationnot permitted

45 This sectionprovidesthat a personpresentwhile oral evidenceis given to the IRT
is not entitled to examineor cross-examineany personappearingbeforethe IRT to give
evidence.

Item 27 Subsection368

46 This item amendssection 368 to ensurethatany documentor informationreleased‘ to the IRT by the Secretaryunder the new section375A, is not disclosedto any other
personother thana memberof the IRT as constitutedfor the purposesof the particular
review.
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Item 28 After section375

New section375A Certaininformation only to be disclosedto Tribunal

47 This item insertsnew section375A into the Act. The new sectiongives the
Minister a wide discretionarypower to preventthe disclosure,otherwisethanto the IRT,
of adocumentor information wheresuch disclosurewould be contraryto the public
interest(other thana reasonset out in paragraph375(a)or (b)).

48 The new sectionensuresthat, wherethe Minister hascertified that disclosure
would be contraryto the public interest, the documentor information is not disclosedto
anypersonotherthana memberof the IRT as constitutedfor the purposesof the
particularreview.

Item 29 Paragraph 376(1)(a)

49 This item omits paragraph376(l)(a) and substitutesanew paragraphwhich inserts
new subparagraph376(l)(a)(ii). The purposeof subparagraph376(l)(a)(ii) is to reinforce
thedistinction betweendocumentsor informationcoveredby section375A and section
376.

Item 30 Paragraph 376(1)(b)

50 This item amendsparagraph376(l)(b) to include areferenceto new section 375A.
The proposedamendmentwill ensureinformationcoveredby section375A will not be
disclosedto any personother thana memberof the IRT.

Item 31 Paragraph 376(3)(b)

51 This item amendsparagraph376(3)(b)to allow, in addition to the applicant,any
personwho hasgiven oral or written evidenceto the IRT to haveaccessto a documentor
information coveredby section376.

Item 32 Subsection381(3)

52 This itemamendssubsection38 1(3) to include a referenceto new paragraph
375A(2)(b). The proposedamendmentwill ensureinformation coveredby section375A
will not bedisclosedto any personother thana memberof the IRT.

I
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Item 33 Paragraph 388(a)

3 This item amendssubsection388(a) to include areferenceto new paragraph
375A(2)(b). The proposedamendmentwill ensureinformationcoveredby section375A
will not be disclosedto any personother thanamemberof theIRT.

tem 34 Subsection398(1)

54 This itemomits the phrase“The Principal Membershall” from subsection398(1)
andsubstitutesthephrase“A memberis to”. The amendmentextendsthe operationof
subsection398(1) so that all membersof the IRT, not just thePrincipal Member, shallbe
paid suchremunerationas is determinedby the RemunerationTribunal and such
allowancesas areprescribed.

Item 35 Subsection398(2)

55 This item omits the phrase“the remunerationof the Principal Member” from
subsection398(2) andsubstitutesthe phrase“a member’sremuneration”. The amendment
extendsthe operationof subsection398(1) to all membersof the IRT.

Item 36 Subsection398(2)

56 This item omits the phrase“Principal Membershall be” from subsection398(2)
and substitutesthe phrase“memberis to be”. The amendmentensuresthat if no
determinationof an IRT member’sremunerationby the RemunerationTribunal is in
operation,the memberis to be paid such remunerationas is prescribed.

Item 37 Subsection399

57 This item repealssection399. This repealis necessaryto give effect to the
amendmentsto subsection398(2).

Item 38 Section410

58 This iteminsertsa new definition of “Deputy PrincipalMember” into section 410.
The “Deputy PrincipalMember” meansthe “Deputy Principal Member” of the RRT.

Item 39 Paragraph 458(b)

59 This item omits paragraph458(b) andsubstitutesnew paragraphs458(b) and (c).
The amendmentalters the membershipof the RRT by creatingthe positionsof a Deputy
PrincipalMemberanda numberof SeniorMembers.
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Item 40 Section 458

60 This item insertsnew subsection458(2). Theamendmentrequiresthat the total
numberof membersappointedto the RRT, other thanthe PrincipalMember, must not
exceedthe prescribednumber.

Item 41 Subsection462(1)

61 This item omits the term “The Principal Member” from subsection462(1) and
substitutesthe term “A member”. The amendmentextendsthe operationof subsection
462(1) to all membersof the RRT.

Item 42 Subsection462(1)

62 This item omits the term “Principal Member” (last occurring) from subsection
462(1) and substitutesthe term “member”. The amendmentextendsthe operationof
subsection462(1) to all membersof the RRT.

Item 43 Subsection462(2)

63 This item omits the term “The PrincipalMember” in subsection462(2) and
substitutesthe term “A member”. The amendmentextendsthe effect of subsection462(2)
to all membersof the RRT.

Item 44 Section 463

64 This item repealssubsection463. Repealis necessaryto giveeffect to
amendmentsto section462.

Item 45 Subsection469(1)

65 This item insertsnew subsection469(1A). The new subsectionenablesthe
Minister to appointa personto actin the office of DeputyPrincipalMember. The
Minister will havethe samepowerof appointmentin relationto the office of Deputy
PrincipalMemberas theMinister has under subsection469(1) in relation to the office of
PrincipalMember.

Item 46 Subsection469(2)

66 This item omits the term “the office” from subsection469(2) andsubstitutesthe
term “an office”. This is a technicalamendmentnecessarydueto the insertionof new
subsection469(1A) into section469.
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Item 47 Subsection469(3)

67 This item omits the term “the office” (first occurring) in subsection469(3) and
substitutesthe term “an office”. This is a technicalamendmentnecessarydueto the
insertion of new subsection469(1A) into section469.

Item 48 Subsection469(4)

68 This item insertsthe word “concerned”atthe endof subsection469(4). This is a
technicalamendmentnecessarydueto the insertionof new subsection469(1A) into
section 469.

Item 49 Subsection469(6)(c)

69 This item insertsthe word “concerned”after the phrase“holder of the office” in
paragraph469(6)(c). This is a technicalamendmentnecessarydue to the insertionof new
subsection469(1A) into section469.

Item 50 Subsection469(9) (paragraph(a) of the definition of “normal
terminatingevent”)

70 This item insertsthe term “or (1A)(a)” after the term “paragraph(l)(a)” in
paragraph(a) of the definition of “normal terminatingevent” in subsection469(9). This
is a technicalamendmentnecessarydueto the insertion of new subsection469(1A) into
section469.

Item 51 Subsection469(9) (paragraph (b) of the definition of “normal
terminating event”)

71 This item insertsthe term “or (lA)(b)” after the term “paragraph(l)(b)” in
paragraph(b) of the definition of “normal terminatingevent” in subsection469(9). This
is a technicalamendmentnecessarydueto the insertion of new subsection469(1A) into
section469.
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SCHEDULE 2 AMENDMENTS OF THE IM1~vIIGRATION (EDUCATION)

ACT 1971

Item 1 Subsection4A(1)

72 This item amendssection4A of the Immigration (Education)Act 1971 to enable
the maximum feeswhich may be chargedandrecoveredin relationto Englishlanguage
coursesto beindexedat thecommencementof each financial year.

73 Subsection4A(1) of the Immigration (Education)Act 1971 currently authorisesthe
regulationsto providefor the chargingand recoveryof fees, not exceeding$250 per year
per student,in relation to Englishlanguagecourses. This item changesthis ceiling by
omitting “$250” and substitutingthe “applicablefee limit”.

Item 2 After subsection4A(3)

74 Proposedsubsection4A(3A) setsout the formula for calculatingthe “applicable
fee limit”. The “applicablefee limit” is the amountcalculatedby applyingthe
mathematicalindexation formula provided in subsection4A(3A). The formulais based
on the 1994-95financial year ceiling of $260 (discussedat paragraph78 below) and
commencesin the 1995-96financial year. The formula automaticallyindexesthe
“applicablefee limit” on the first day of eachfinancial year, for coursesenrolled in
during thatfinancial year.

75 The formulausesthe first set of CommonwealthGovernmentFinal Consumption
ExpenditureImplicit PriceDeflators issuedby theDepartmentof Financeafter 1 January
in thepreviousfinancial year(that is, the financial yearbeforethe financial yearof
indexation). For example,for 1995-96indexation, the first set of numberspublished
after 1 January1995 is used.

76 From this set of numbers,two numbers(the “new CGFCEnumber” and the “base
CGFCEnumber”) areextracted. The “new CGFCEnumber” is the numberfor the
period endingon 31 Decemberin the previousfinancial year. For example, for 1995-96
indexation,the “new CGFCEnumber” is thenumberfor the period endingon 31
December1994. The “baseCGFCEnumber” is the numberfor the period endingon 31
December1993, becauseindexationis basedon the ceiling for the 1993-94financial year. I
77 The formula is the “new CGFCE number”divided by the “baseCGFCEnumber”
andmultiplied by the basefee of $260. The basefeeof $260is the 1993-94ceiling of
$250indexedfor 1994-95usingthe proposedformula. Theresultof the calculationis the

“applicable fee limit”.

I
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78 If an amountcalculatedusingthe formula in proposedsubsection4A(3A) is not a
multiple of $5, proposedsubsection4A(3B) requiresthat the amountbe roundedup or
down to the nearestmultiple of $5. (If the amountis equallycloseto two $5 multiples,
that is if the amountis alsoa multiple of $2.50, it is roundedup). For example,$265.85
would be roundeddown to $265 whereasboth $277.50and $279.25would be roundedup
to $280.
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