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MUTUAL RECOGNITIONBILL 1992

OUTLINE

The object of this Bill is to enable the enactmentof legislation applying

uniformly throughoutAustraliafor the mutualrecognitionby the StatesandTerritories

of eachother’sdiffering regulatorystandardsregardinggoodsandoccupations.

2. The Bill formspart of a legislativeschemethat involvesthe enactmentof Bills,

first by theStatesandTerritories,andthenby theCommonwealth.

3. TheNorthernTerritory andthe AustralianCapitalTerritory aretreatedasStates

for thepurposesof this ExplanatoryNote,andaccordinglyreferencesto a Stateextendto

eitherTerritoryexceptwhereotherwisestated.

Background

4. In October 1990, Headsof Governmentagreedin principle to work towards

implementinga schemeof mutual recognitionthroughoutAustralia with the aim of

removinginefficienciesbroughtaboutby varyingstandardsandregulatoryregimesin

the differentjurisdictionsandensuringthe goal of freedomof movementof goodsand

labourin the nationalmarket. Theagreementwasreachedin thecontextof enhancing

theflexibility andcompetitivenessof theAustralianeconomy.

.5. Further agreementin principle was reachedon 30 July 1991 by Headsof

Governmentto implementa schemeto providefor mutualrecognitionof standardsfor

goodsand of qualifications for practisingoccupations. Following a period of public

consultation,PremiersandChief Ministersat their meetingin Adelaide in November

1991agreedon draft legislationto implementthis scheme.

6. At their meeting on 11 May 1992, Heads of Governmentsigned a final

agreement,endorsinga revisedversionof the legislationwhich is substantiallythat now

proposedfor enactment. It was agreedthat the legislationwould be enactedin each

Stateby 31 October1992,andby the Commonwealthby 1 January1993. It wasalso

agreedthat proclamationof the CommonwealthAct should occur by 1 March 1993.

Eachjurisdiction is to useitsbestendeavoursto achievethis result. Theagreementalso

includedmechanismsfor consideringexemptionsandfor reviewingtheoperationof the

scheme.
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TheCommonwealthandStateBills

7. The States are to enact legislation referring to the Parliament of the

Commonwealth under paragraph(xxxvii) of section 51 of the Commonwealth

Constitutionthepowerto enactanAct in termssubstantiallythesameasthoseset out th

a Scheduleto theStatelegislation. TheTerritorieswill requestthe enactmentof suchan

Act.

8. The Scheduleto the Statelegislationcontainsa Bill for a CommonwealthAct
with the short title of theMutualRecognitionAct 1992 Powerto amendtheproposed

Mutual RecognitionAct 1992 (other than the Schedulesto the proposedAct) is also

referred(or the subjectof a request)to theCommonwealth,but only in termsapproved

by thedesignatedpersonfor eachof the thenparticipatingjurisdictions. The designated

personfor a State is the Governor, for the Australian Capital Territory is the Chief

Ministerandfor theNorthernTerritory is theAdministrator.

9. The referral of (or requestin respectof) those mattersto the Commonwealth

referredto in paragraph8 is fora periodof atleast5 years.

10. ScheduleI to the proposedCommonwealthAct containspermanentspecified

exemptions to the mutual recognition provisions relating to goods. Heads of

Governmentdecidedthat a nationalmarketwasnotdesirablefor thesegoods.They also

agreedto exemptfrom mutual recognitioncertain lawswhich are set out in Schedule2

tothe proposedAct. The Governor—Generalis given powerto makeregulationsfor the

purposesof amendingSchedulesbutonly with theapprovalof thedesignatedpersonfor

eachparticipatingjurisdiction.

11. The proposedCommonwealthAct enablesthe AdministrativeAppealsTribunal

toreviewdecisionson certainmattersarisingundertheAct.

Theresultto be achievedby theCommonwealthandStateBills

12. The CommonwealthAct will provide a comprehensiveschemefor mutual

recognitionwhich will operateindependentlyof otherStatelawsandthereforewill not
require modification of those laws to enable its implementation. This is achieved

through section 109 of the CommonwealthConstitution, which provides that a

CommonwealthAct prevailsovera StateAct to theextentof any inconsistency.
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FINANCIAL IMPACT STATEMENT

13. The impact of the legislation will be to reduce the costs of businessand

individualsseekingto undertakeinterstatetradeor to practisetheir occupationin more

thanoneState.

14. The administrationof the schemewill largely he a matter for agencieswithin

Statesand Territories The legislation providesfor appealsto the Commonwealth

AdministrativeAppealsTribunal againstdecisionsof State occupationalregistration

bodiesanddependingupon the useof this facility theremay be somecall on resources

for theTribunal.
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NOTESONIND~VlDUALCLAUSES

PART!- PRELIMINARY

Clause!— Shorttitle

Theclauseprovidesfor the proposedAct to be cited as the MutualRecognition

Act .7992

Clause2— Commencement

2. The clauseprovidesfor the proposedAct to commenceon a day or daysto be

fixed by Proclamationof theGovernor—General.

Clause 3— Principalpurpose

3. The principalpurposeof theproposedAct is to enact legislationto promotethe

goal of freedomof movementof goodsandserviceprovidersin a national market in

Australia.

Clause4 — Interpretation

4. The clausecontainsdefinitions of expressionsused in the proposedAct. In

particular:

(a) ‘goods’ includesanimals,a packagecontaininggoodsanda label attachedto

goods;and

(b) ‘local registrationauthority” of a State for anoccupationmeansthe personor

authority in the Statehavingthe functionconferredby legislationof registering

personsin connectionwith theircarryingon of that occupationin theState;and

(c) ‘occupation’meansan occupation,trade,professionor calling of any kind that

may be carriedout only by registeredpersons,where registrationis wholly or

partly dependenton the attainmentor possessionof some qualification (for

example,training, education,examination,experience,characteror being fit or

proper),and includesa specialisationin any of the abovein which registration

maybegranted;and
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(d) ‘Tribunal’ meanstheAdministrativeAppealsTribunal.

ClauseS- ApplicationofthisAct to States

5. This clauseprovidesthat the proposedAct applies to a State while it is a

participatingjurisdiction.

Clause 6 — Operationof thisAct

6. The clausestatesthat theproposedAct doesnotaffect theoperationof anyother

law of the Commonwealthor limit the operationof a law of a Stateso far as it can

operateconcurrentlywith theproposedAct.

Clause7 - Crown bound

7. TheproposedAct bindsthe Crown in. the right of the Commonwealthand of

eachof theparticipatingStates.

PART2- GOODS

Clause8 — Mutualrecognition

S. The clausestatesthat themutualrecognitionprincipleasapplying to goodsis as
setout in this Part. The Partdealswith goodsproducedin or importedinto a State(‘the

first State’)andtheir salein anotherState(‘the secondState’).

Clause9 — Entitlementto sell goods

9. The clauseprovidesthatgoodsproducedin or imported into the first Statethat

may lawfully be sold in that Statemay be sold in the secondStatewithout the needto

complywith the requirementssetout inclause10.

Clause!O — Requirementsthatdo notneedtobecompliedwith

10. The clausespecifiesthe requirementsrelating to sale that are imposedby the

secondStatethat do notneedto becompliedwith. Thoserequirementsareasfollows:
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standardsof the secondState relating to the goods themselves,for example,

requirementsrelatingto theirproduction,composition,quality orperformance;

standardsof the secondStaterelatingto the way the goodsare presented,for

example,requirementsrelatingto their packaging,labelling, date stampingor

age;

requirementsthat thegoodsbe inspected,passedor similarly dealtwith in or for

thepurposesof the secondState;

requirementsthat any stepin the productionof the goodsnot occur outsidethe

secondState;

anyotherrequirementsrelating to salethatwould preventor restrict, or would

havethe effect of preventingor restricting,the saleof the goodsin the second

State.

Clause!!— Requirementsthatdo needto becompliedwith

11. This clausecontains exceptions to the mutual recognition principle. The

principle doesnot affect theoperationof any lawsof thesecondState,so longasthose

lawsapply equally to goodsproducedin or imported into the secondStateandarelaws

which fall into oneof the followingclasses:

(a) lawswhich regulatethemannerof saleof goodsor the mannerin which sellers

conduct their businessin the secondState (examplesinclude laws relating to

contractualaspectsof thesaleof goods,registrationof sellersor otherpersons

carryingon occupations,requirementfor businessfranchiselicences,thepersons

towhom,andthe circumstancesin which,goodsmay or maynotbesold);or

(b) laws which relate to the transportation,storageor handling of goodsand are

directedat mattersaffecting the healthandsafetyof personswithin the second

Stateor at environmentalpollution matters;or

(c) laws which relate to the inspectionof goods(otherthan laws providing that

inspectionis a prerequisiteto the saleof the goodsin thesecondState)andare

directedat mattersaffectingthe healthandsafetyof personswithin thesecond

Stateor atenvironmentalpollution matters.
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Clause!2 — Defencestooffencesregardingsale

12. The clauseprovidesthat it is a defenceto a prosecutionfor an offenceagainst

saleof goodslaws in the secondState if a personclaims that the mutual recognition

principle appliesandestablishesthat the goodsconcernedwere labelledat the pointof

salewitha statementthat they wereproducedin or importedinto the first Stateandalso

establishesthat the personhad no reasonfor believing that the goodswere not so

producedor imported. Thedefencecannotbe nsedif the prosecutionprovesthat the

mutual recognitionprinciple did not apply in the particularcase(becausefor example

thelawsdid notcomplywithrequirementsimposedby thelawof thefirst State).

Clause13 — Goodsthatcomplywith local law

13. Theclauseprovidesthat nothingpreventsgoodsfrom beingsold if they comply

with thelaw of theStateinwhich theyare sold.

Clause14 — Permanentexemptions

14. Theclauseprovidesthat this Partdoesnotapply to goodsspecifiedin Schedule1

anddoesnotaffectlawsdescribedin Schedule2.

Clause!S - Temporaqexemptions

15. The clauseenablesa StateAct or regulationto declarethat this Part doesnot

apply to specifiedgoodsor doesnot affect the operationof specified laws. Such an

exemptionmustbe substantiallyfor the purposeof protectingthe healthandsafetyof

personsin the Stateor for preventing,minimising or regulatingenvironmentalpollution

in theStateand may not operatefor a periodexceeding,or periodsexceedingin the

aggregate,12 months.

PART3-OCCUPATIONS

Division I — Preliminary

Clause16 — Mutualrecognition

16. Theclausestatesthat the mutualrecognitionprincipleasapplyingtooccupations

is assetout in this Part. The Partdealswith theability of a personwho is registeredin
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connectionwith an occupationin a State (‘the first State’) to carry on an equivalent

occupationin anotherState(‘the secondState’).

Clause17 — Entitlementtocarry on occupation

17. The clauseprovides that a personwho is registeredin the first State for an

occupationis entitled to be registeredfor an equivalentoccupationin the secondState

after notification to the local registration authority for the secondState. Pending

registration,thepersonmaycarryon theequivalentoccupationin thesecondState.

18. Themutualrecognitionprincipledoesnotaffect theoperationof lawsthat affect

themannerof carryingon anoccupationin thesecondStateso longasthoselawsapply

equally to all personsseekingto carryon the occupationor carrying it on andare not

basedon theattainmentor possessionof somequalification or experiencerelating to

fitnesstocariyontheoccupation.

Clause!8 — ApplicationofthisPart

19. The clausedealswith aspectsof how the Part applies.It applies to individuals

only (and not to corporatebodies). It extendsto eachsystemof registration for an

occupation in caseswhere more than one such system is involved (for example,

admissionas a legal practitioner by a court and issue of a practisingcertificate by

anotherbody).

Division 2 — Entitlementto reelstratlon

Clause19— NotifIcationto local registrationauthority

20. Theclauseenablesa personwho is registeredin the first Statefor an occupation

to lodge written noticewith the local registrationauthorityof the secondStateseeking

registrationin anequivalentoccupation.The clausespecifiescertainmattersthat must

be containedin the noticeandrequiresthe notice to be accompaniedby documentary

evidenceor information asto theperson’sexistingregistration.

Clause20— Entitlementto registrationandcontinuedregistration

21. The clauseprovidesthat oncea personlodgesa noticeunderclause19 in the

secondStatethepersonis entitledto be registeredin theequivalentoccupationand the
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entitlementcontinues(evenif the registrationin the first Stateceases)so asto enable

renewal of registrationin the secondState. Continuanceof registrationis otherwise

subjectto thelawof the secondState.

22. The local registrationauthority of thesecondStatecannotimposeconditionson

registrationthat are more onerousthan would be imposed in similar circumstances

(havingregardto qualificationsandexperience)unlessthey are conditionsthat apply to

the person’sregistrationin thefirst Stateor that arenecessaryto achieveequivalenceof

occupations.Theclausestatesthat it haseffect subjectto the Part (for example,clause

33).

Clause21 — Action following notice

23. The clauseprovides that registration must be grantedwithin one month of

lodging a notice under clause 19 and when grantedtakes effect from the dateof

lodgmentof thatnotice.Within thatmonth the local registrationauthority may postpone

or refusethe grant of registration. If theregistrationauthority doesneitherwithin that

month,registrationis automaticatthe endof that month.

Clause22 — Postponementofregistration

24, Theclausespecifiesthecircumstancesin which the local registrationauthorityof

thesecondStatemay postponeregistration.Thepostponementmay notextendbeyond6

monthsand if it doesregistrationis automaticat theendof that 6—monthperiodunless

registrationwasrefusedat or beforetheendof thatperiod. Earlier registrationmay be

grantedona reviewby thc Tribunal.

Clause23 — Refusalof registration

25. The clausespecifiesthegroundson which the local registrationauthority of the

secondStatemay refuseregistration. Thosegroundsare that a statementor information

in the noticeunderclause19, or documentaryevidenceor information providedas to

existing registration,is materially falseor misleadingor that the registrationsougbtis

not for an equivalentoccupationand equivalencecannotbe achievedby imposing

conditions.

26. A decisionto refuseto grantregistrationon the groundthat anoccupationis not

anequivalentoccupationtakeseffectat theendof a specifiedperiodof not lessthan two
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weeksafterthepersonconcemedhasbeennotified unlessit hasbeenpreviouslyrevoked

or an applicationfor reviewmadeto theTribunal. On suchan applicationtheTribunal

may makewhateverordersit considersappropriate.

Clause24 — Notification ofdecision

27. Theclauserequiresa local registrationauthority to give notice in writing of its

decisionasto registration.

Division3 — Interimarrangements

Clause25 — Deemedregistration

28. The clauseprovides that pendingdeterminationof a noticeunderclause19 the

personlodging the noticehas‘deemedregistration’. Deemedregistrationdoesnot of

itself providea basisfor registrationin anotherState.

Clause26— Durationof deemedregistration

29. The clausedealswith the durationof a person’sdeemedregistration. It ceases

whenthepersonis registeredby the local registrationauthorityof the secondState,or if

thatauthorityrefusesregistration,or if substantiveregistrationin otherStatesceases. It

may be cancelledor suspendedin accordancewith this Part and is not affected by

postponementof thegrantof substantiveregistration.

Clause27 — Activities underdeemedregistration

30. The clauseenablesa personwith deemedregistrationto carry on the equivalent

occupationin the secondState but subject to certain limitations. Those limitations

include the limits conferredby the person’ssubstantiveregistrationas well as by the

person’sdeemedregistration.

Division 4 — Equivalentoccunatlons

Clause28 — Equivalentoccupations

31. The clausestatesthat the equivalenceof occupationscarried on in different

Statesis to bedeterminedin accordancewith this Part.
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Clause29— Generalprinciple

32. The clauseprovides that occupationsin different Statesare to be taken as

equivalentif the activitiesauthorisedunderthe registrationfor the occupationin each

Stateare substantiallythesame. Thisequivalencemay beachievedby theimpositionof

conditions.

Clause30 — Declarationsas to equivalentoccupations

33. Theclauseprovides that this Part is to be given effect to in accordancewith

relevant declarationsunder this Division regardingequivalent occupations. If an

inconsistencyarises betweena declaration of the Tribunal (see clause31) and a

declaration of Ministers (see clause 32), the ministerial declaration prevails. A

declarationdoesnot affect the registrationof a personalreadyregisteredunless it is

madeby theTribunal in relationto that personspecifically.

Clause31 — Declarationsby Tribunal

34. The clauseenablestheTribunal to makeanorder,on a review of a decisionof a

local registration authority under the proposedAct, that a person registeredin an

occupationin the first Stateis or is not entitledto registrationin thesecondStatein a

particularoccupation.

35. On sucha review, the Tribunal may also specify conditionsthat will achieve

equivalenceandmay make a declarationthat occupationscarriedon in two Stat2sare

notequivalentif it is satisfiedasto certainmatters.

36. Such declarationsmust be publishedandnotified to appropriateauthoritiesin

otherStatesand theCommonwealth.The local registrationauthoritymustgive effectto

thedecisionon thereview.

Clause32 — Declarationsby Ministers

37. The clauseenablesMinisters from two or more Statesjointly to declarethat

specified occupationsare equivalent and to specify conditions that will achieve

equivalence.Sucha declarationhaseffect only in relation to the Statesconcernedand

mustbegiveneffectto by theappropriatelocal registrationauthorities.
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DivisIon 5 — Generalprovisions

Clause33 — Disciplinaryaction

38. Theclauseprovidesthat if a person’sregistrationin an occupationin a State is

cancelledor suspended,or subjectto a condition,on disciplinarygroundsor as a result

of or in anticipation of criminal, civil or disciplinary proceedings,the person’s

registrationin an equivalentoccupationin anotherState is affected in the sameway

(whetheror not the registrationin theotherStatewaseffectedunderthe proposedAct).

The local registrationauthority of the other State may in such casesreinstatethe

registrationorwaiveconditionsif it thinks it appropriate.

Clause34— Reviewof decisions

39. Theclauseallowsa personto apply to the Tribunalfor reviewof a decisionof a

local registrationauthorityunderthe proposedAct.

Clause35 — Costs

40. Theclauseempowersthe Tribunalto ordera party in proceedingsto paycostsif

theparty hasactedunrçasonably.

Clause36— Residenceor domicile

41. Theclausestatesthat residenceordomicile is not tobe a prerequisiteor factor in

a person’sentitlementto registrationundertheproposedAct.

Clause37— Furnishinginformation

42. The clauserequiresa local registrationauthority of a Stateto fumish promptly

information about a person registeredin that State reasonablyrequired by a local

registration authority of anotherState. The requcst for information must be in

connectionwith theseekingof registrationby thepersonin thesecondState,theperson’s

deemedregistrationoractualorpossibledisciplinaryactionagainsttheperson.

43. The information may be furnished despite any law relating to secrecy or

confidentiality.
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Clause38 — Receivinginformation

44. The clauseprovides that once information is receivedby a local registration

authority underclause37 the information is subjectto any law relating to secrecyor

confidentiality applicableto information provided under the law of the State under

whichthatauthority isconstitutedorexercisesits functions.

Clause39 — Generalresponsibilitiesof local registrationauthorities

45. Theclausesetsout thegeneraldutiesof local registrationauthoritiesunderthe

proposedAct. They must facilitate the operationof this Part in relation to the relevant

occupationsand make use of the power to imposeconditions in such a way as to

promotethemutualrecognitionprinciple.

46. They must prepareguidelinesand informationas to the operationof this Part.

Such guidelines and information is to be available within six months of the

commencementof theclause.

Clause40- Fees

47. The clauseenablesa local registrationauthority to imposefees in connection

with registrationunderthe proposedAct but not feesgreaterthan those imposedfor

registrationapart from the proposedAct. The authority may imposea conditionon

substantiveor deemedregistrationthat a personmay not carry out activities authorised

by theregistrationuntil thefeeshavebeenpaid.

Clause41 — Formalitiesrequiringpersonalattendance

48. Theclauseprovidesthat registrationor entitlement to registrationunderthis Part

doesnot require compliancewith any requirementsas to personalattendancein the

secondState.

Clause42 — Saving

49. The clausestatesthat nothingpreventsa personfrom seekingregistrationin an

occupationapartfrom thisAct.
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PART4- GENERAL

Clause43 — Referencesto particIpatingjurisdictions

50. The clausedefines‘participatingjurisdiction’ for the purposesof the proposed

Act asbeinga Statewhich hasanAct referringto theCommonwealththe powertoenact

theproposedAct or aTerritory which hasanAct requestingthe Commonwealthtoenact

theAct orenablingtheAct to apply to it.

Clause44— Applicationof mutualrecognitionprinciple

51. The clauseprovidesthat the mutualrecognitionprinciple and theproposedAct

maybetakenintoconsiderationinproceedingsof anykind andforanypurpose.

52. The clausealso ensuresthat a person may rely on the mutual recognition

principlein relationto morethantwo States(aswell asin relationto two States).

Clause45 — Machineryprovisionsregardinglimitationsetc.

53. The clauseenablesconditionsor undertakingsimposedon the registrationof a

personin anoccupationin thefirst Stateto beconstruedwith necessaryadaptationsfor

thepurposesof registrationin thesecondState.

Clause46 — Determiningplaceof production

54. Theclauseprovidesa methodfor determiningwheregoodsare producedfor the

purposesof theproposedAct.

Clause47 — Amendmentof Schedules

55. The clauseempowerstheGovernor—Generalto makeregulationsamendingthe

Schedulesto the proposedAct but only if thedesignatedpersonfor eachof the then

participatingStateshaspublisheda notice in the relevantofficial gazettesettingout the

termsof theregulationandrequestingthat it bemade.
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SCHEDULE1- PERMANENTEXEMfl1ONS: GOODS

56. Schedule1 specifies goods to which the mutual recognition principle as

embodiedin Part2doesnotapply.

SCHEDULE2- PERMANENTEXEMPTIONS: LAWS RELATINGTO GOODS

57. Schedule2 specifies laws which are not affectedby the mutual recognition
principleasembodiedin Part2.
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