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I
NATIONAL CRIME AUTHORiTY AMENDMENT BILL (No.2) 1992

OUTLINE

ThisBill amendstheNationalCrime AuthorityAct 1984 [theNCA Acfl to:

(a) establishanofficeof Inspector-Generalof theNationalCrimeAuthority [“the
NCA”] to investigatecomplaintsagainsttheNCA orits staff;

(b) providea reviewprocessin relationtoa decisionby theNCA thatparticular
informationshouldnotbemadeavailableto theParliamentaryJoint
Committee[“the PJC”l on theNCA by reasonof its sensitivity;

(c) providethePJCwith accessto all informationheldby theNCA which is not

sensitive;

(d) repealsubsections12(4)and(5)of theNCA Act; and

(e) providethata prohibitionon disclosurerelatingto NCA process,unders.29A,
while it remainsin force,overridesanycontraryrequirementunderthePrivacy
Act 1988.

Theamendmentssummarisedby items(a) to (c) above,will allow implementation
of theGovernment’sresponseto theNovember1991 report“Who is toGuardthe
Guards?”by thePJC.Theresponsewastabledon 1 June1992andhasthe
concurrenceof theStatesandTerritorieswhichparticipatein theInter-
GovernmentalCommittee[“the IGC”] thatmonitorstheNCA. item(d) arisesfrom
a recommendationof the PJCreportthatanyambiguitiesin subsection12 (4) be
addressed,anditem (e) dealswithadraftingoversightthathasbeenidentified in
recentmonths.

While establishedasaseparateoffice undertheNCA Act, theoffice of Inspector-
Generalof theNCA will be ableto beheldconcurrentlywithanother
Commonwealthstatutoryoffice [e.g.Inspector-Generalof IntelligenceandSecurity]
andstaffsupportingthatoffice would beableto be usedinterchangeablyin support
of bothoffices. TheInspector-Generalwill be empoweredto investigatecomplaints
by membersof thepublic,whethermadedirectlyor referredby amemberof the
IGC or by thePJC.

TheInspector-Generalwill not investigatecomplaintsagainstindividualsworking
for theNCA wherethecomplaintcansatisfactorilybedealtwith underexisting
proceduressuchasCommonwealthor Statelegislationorotherarrangementsfor
dealingwith policecomplaints.Essentiallytheoffice will operateasa “back-stop”,
dealingwith thosematterswhichcannotbeadequatelyaddressedby any of the
existingcomplaintsprocedures.
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FINANCIAL IMPACT STATEMENT

It is estimatedthat establishmentandoperationof theOffice of theInspector-
Generalof theNCA will requireadditionaloutlaysof approximately$100,000in the
1992-93financialyearandperannumthereafter.It isnotexpectedthat theother
amendmentswill resultin anyincreasedcoststo theCommonwealth.



NOTESON CLAUSES

Cause1 - ShortTitle etc.

Thisis a formalprovisionspecifyingtheshorttitle of theBill andidentifyingthe

NationalCrime AuthorityAct 1984 [“the NCA Act”j astheAct amendedby theBill.
Clause2- Commencement

Clause2 makesprovisionfor the commencementof theamendmentsproposedby

the Bill.

Cause3 - Interpretation

Clause3 insertsseveralnew definitionsintotheinterpretationsectionof theNCA
Act. Themostsignificantof theseare:

• “inquiry”, whichmeansaninquiryby thenewInspector-General,asopposed
to aninvestigationconductedby theNCA;

• “Inspector-General”,whichmeanstheInspector-Generalof theNationalCrime
Authority whoseoffice andfunctionsareestablishedunderthe new PartlIlA
of theNCA Act, insertedby clause10 of thisBill;

• “sensitiveinformation”,whichmeansinformation,disclosureof whichmight
prejudicethesafety,reputationor fair trial of a person,the effectivenessof an
NCA investigationor the operationsof anyof thebodies,notincludingthe
NCA, definedas law enforcementagenciesby section4 of theNCA Act.

“Sensitiveinformation” is animportantconceptin relationto thenewprovisionsto
be insertedby the Bill. It providesthesolebasison which the Chairpersonof the
NCA may,undersection55 of theNCA Act, asamendedby clause9 of theBill,
refuseto discloseto the PJCinformationor documentswhich thatbodyhas
requested.It also providesthebasisfor obligatoryexclusionfrom theInspector-
General’sannualreport,underthenew subsection55AZ.H(3),of informationwhich
might otherwisebeincludedin accordancewith thenew subsection55AZH(2).

Clause4 - Meaningof actiontakenby theAuthority, amemberor a memberof
staffof theAuthority

Clause4 addsnewsection4A to theNCA Act, Newsubsection4A (1) isan
importantdefinitionalprovisionbearingon theInspector-General’scomplaints
function. New sections5SAD,55AGand55ATempowertheInspector-Generalto
inquire intoandreporton complaintsaboutactionstakenby theNCA, andpastand
presentmembersandstaffmembersof theNCA. Newsubsection4A (1) effectively
widenstherangeof complaintsthat the Inspector-Generalcaninquireinto by
providingthat,unlessa contraryintentionappears,a referencein theAct to taking
actionincludesmaking a decisionor recommendationandfailing orrefusingto take
actionor to makea decisionor recommendation.
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Newsubsection4A (2) providesthatactiontakenby amemberof the NCA is
deemedanactionof theNCA if it is takenin themember’scapacityasmember,
whetheror notthe actionis within thedutiesof thememberor is takenfor, in
connectionwith, or incidentalto theperformanceof NCA functions.

Clause5- Performanceof functions

Clause5 repealssubsections12 (4) and12 (5) of theNCA Act. Subsection12 (4) has
beenthesubjectof judicial criticism because,in itspresentform, it appearsto
assumethatpolice officersderivea “power to interview” from their capacityas
policeofficers. In fact,subjectto somefairly limited statutoryexceptions,police
simply exercisetheright of anypersonto askanotherpersonquestionsanddo not
generallyhavepowerto insiston answers.As theterm“power to interview” hasno
recognisedlegalmeaningthesubsectionis ineffectiveas drafted.

In its report, “Who istoGuardtheGuards?”,thePJCrecommendedthat
considerationbegivento theeffect of section12 of theNCA Act andthat any
ambiguitiesthatmayexistin subsection12 (4)be addressed.In responseto the
recommendation,a reviewof the provisionshasbeenconductedandafter
consultationwith theNCA andmembersof the IGC,it is now consideredthatno
usefulmeaningcanbegivento subsection12(4)by amendmentandthat it andsub-
section12 (5) shouldberepealed.If, asit presentlystands,subsection12 (4)15

intendedto meanthat thosemembersandstaffof theNCA who arenotpolicemay
notquestiona personsuspectedof anoffenceaboutthatoffence,it isunduly
restrictive. It would preventparticipationin questioningby expertinvestigators
whowerenotpolicein relation to suchdifficult mattersasa complexfraudcase,
thushamperingthemulti-disciplinaryapproachwhich is intendedtobeoneof the
advantagesofferedby theNCA andis increasinglybeingadoptedby traditional law
enforcementauthoritiesin dealingwithorganisedandwhite-collarcrime. On the
otherhand,.if thesubsectionismerelyintendedto indicatethat theNCA Act does
notconferpolice-typepowerson membersandstaff of theNCA who arenotpolice,
sucha provisionis unnecessary.A courtwill nottreatanAct asconferringa
coercivepowerin theabsenceof clearindicationsof that intention.

in thelight of theseconsiderationstheGovernment,with theagreementof theNCA
andtheIGC,considersthat thebestcourseof actionisto repealsubsection12(4) and
alsosubsection12(5),whichwasdesignedto clarify certainimplicationsof
subsection12(4).

Clause6 - Directionsandguidelinesto Authority

Clause6 amendssection18 of the NCA Act by insertingnew subsection18 (3A)
which requiresthat if adirectionor guidelinemadeby theMinister administering
theNCA Act [“the Minister”], relatesto a matterconcerningtheprotectionof

individual privacy,the Ministermuststatein thedirectionor guidelinethat thatisfl thecase.The provisionlinks withnewparagraph55AD (1) (c) andnew section
S5AW , whichempowertheInspector-Generalto inquireinto andreporton NCA
compliancewithMinisterialdirectionsandguidelinesrelatingto the protectionof
individual privacy [seealsonewsectionSSAW].
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Cause7- Disclosureof summonsor noticeetc.maybeprohibited

Clause7addsa new subsection(7) at the endof section29A of theNCA Act.
Subsection(7) addressesa deficiencyin theoperationof section29A.

Section29A wasenactedby theNational CrimeAuthorityAmendmentBill 1991and
commencedoperationon 21 January1992. it providesthat,in anappropriatecase
andsubjectto somerestrictions,a summonsto awitnessissuedundersection28 or a
noticerequiringproductionof a documentor otheritem of evidenceissuedunder
section29,mayincludeanotationprohibitingdisclosureof anyinformation relating
to thesummonsor noticeor to anyofficial matterconnectedwith it. Prohibitions
ultimatelyterminateautomaticallyandthereupontheNCA is requiredto notify the
partieson whomtheoriginal summonsor noticewasserved.Section293 makesit
anoffenceto discloseinformationsubjectto suchaprohibitionwhile it is in force.

Unders.18K(5)of thePrivacyAct 1988 [“the PrivacyAct”] a creditreportingagency
must,whereit disclosesinformationheldby it in anindividual’scredit information
file, includein that file a note of thedisclosure.Undersubsection18H(1)of the
PrivacyAct a creditreportingagencyinpossessionor controlof anindividual’s
creditinformationfile musttakereasonablestepsto ensurethat theindividual
concernedcanobtain accessto that file. Thereisat presentno provisionineitherthe
PrivacyAct or theNCA Act whichwould preventaccessby anindividual under
subsection18H(1)of thePrivacyAct to acreditreferencefile bearinga noteof
disclosureto theNCA inaccordancewithsubsectionl8lC(5) of thatAct, anevent
which couldadverselyaffectanNCA investigation.

Thenewsubsection29A(7)of theNCA Act will providethat,where:

(a) aprohibitionon disclosureof informationrelatingto asection28 summonsor

section29 noticeis in force undersection29Aof theNCA Act; and

(b) abodywould berequiredunderthe PrivacyAct tomakea recordof any

disclosureof personalinformationbecauseof thesummonsor notice;

nosuchrecordmaybemadesolongastheprohibitionundersection29A of the

NCA Act remainsin force.

Clause8- Secrecy

Clause8amendssection51 of theNCA Act to takeaccountof thesecrecy
requirementsof the newofficeof theInspector-Generalof theNCA whichwill be
establishedby theBill. Paragraph(a) of clause8 amendssubsection51(1)sothat the
restrictionson disclosureimposedby section50will apply to theInspector-General
andhisor herstaff in additionto applying[asit alreadydoes]to membersof the
NCA andits staff. Paragraph(b)amendssubsection51(3)sothat it will continueto
applyonly to membersof theNCA andits staffdespitethechangeto subsection
51(1). Thesubsectionprovidesthatpersonsto whom it appliesmustnotberequired
to give documentsor informationacquiredundertheNCA Act to acourtexceptin
specifiedcircumstances.Disclosureof informationor documentsby theInspector-
Generalandhisor herstaff in thespecifiedcircumstanceswould notbeappropriate
becausethiscould involve the Inspector-Generalin prosecutionsarisingoutof NCA
investigationsandhenceforfeit theInspector-General’sperceivedneutralityin
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relationto NCA investigations.Paragraph(c) insertsa new subsection(3A) which
providesthattheInspector-Generalandhisor herstaffmustnotberequiredto give
documentsor information to acourtexceptfor the purposesof PartlIlA of theNCA
Act. Thepurposesof PartlilA would principally includeensuringaccessby the
Inspector-Generalto all availableevidence,thatall evidencegivento theInspector-
Generalisreliableandthatappropriateactionis takenin relation to any complaints
foundto besubstantiated.

Clause9- Dutiesof the Committeeetc.

Paragraph9(a)amendssubsection55(1) of theNCA Act to clarify that thedutyof
thePJCreporttoParliamentafter examiningeachannualreportof theNCA is a
dutyto reporttobothHouses.Paragraph9(b)amendssubsection55(1) by inserting
a new paragraph55(1)(ca)to providethat thedutiesof thePJCalsoinclude
examiningandreportingtobothHousesof Parliamenton annualreportsof the
Inspector-General.Thisis adutyarisingasa matterof coursefrom the creationof
theoffice of Inspector-GeneralandperallelstheCommittee’sexistingdutyunder
paragraph55(1)(c).

Paragraph9(c) makestwo relatedbutdistinctchanges.First,it repealstheexisting
subsection55(2),whichprovidesthat the PJCis not authorisedto investigatea
matterrelatingto a relevantcriminal activity [i.e. amattercapableof beingreferred
to the NCA,for investigation,by the CommonwealthMinisteron theNCA IGC] or
to reconsiderthefindingsof theNCA in relationto aparticularinvestigation.
Secondly,it substitutesnew subsections55(2) to (6) which providea new regimefor
limiting accessto NCA-heldinformation. Thenewsubsection(2) providesthat the
PJCmay makea written requestto theChairpersonof theNCA [“the Chairperson”]
to give it any documentor informationexceptto theextentthat it containsor is
sensitiveinformationasdefinedin section4 of the Act, asamendedby clause3 of
theBill. Thenewsubsections(3) to (6) providethat, if the Chairpersonrefusesthe
requeston thegroundthatacceptancewould requiredisclosureof sensitive
information,thePJCmayreferits requestto theMinister,who maydirect the
inspector-Generalof theNCA to inquireinto thematterandto reportto the
Minister. Whetheror not the adviceof theInspector-Generalis accepted,the
Minister mustmakeadetermination[including reasons,unlessthiswould itself
disclosesensitiveinformation] asto whetherthedocumentor informationcontains
or is sensitiveinformationasdefined,andprovidecopiesto theChairperson,the
PJCandtheinspector-General.Theeffectof theseamendmentswill beto leavethe. boundaryof thePJC’sdutiesto bedeterminedby referenceto subsection55(1)and
to makeclearprovisionfor grantingor denialof accessto NCA-heldinformation
andfor resolutionof anyassociateddisputes.

Clause10 - New PartlIlA - Inspector-General

Clause10 insertsanewPartlilA in theNCA Act, to providefor theoffice of
• inspector-Generalof the NCA. ThenewPart comprisesnewsections5SAA to

5SAZH.
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Division 1 of newPart LIlA - EstablishmentandFunctionsof Inspector-Generalof
theNationalCrimeAuthority

Newsection55AA - Inspector-Generalof the NationalCrimeAuthority

Newsection55AA establishesanoffice of Inspector-Generalof theNCA. The
Inspector-Generalis tobeappointedby the Governor-Generalonthe
recommendationof theMinister,afterconsultationwith theIGC. If theappointeeis
a judicial office holderof a State,theAustralianCapitalTerritoryor theNorthern
Territory,hisor herservicesmaybesecuredby theGovernor-Generalmaking
appropriatearrangementswith the governmentof therelevantStateor Territory.
TheCommonwealthmayreimbursetherelevantStateor Territory for the
appointee’sservices.Thetermsandconditionsof appointment,remunerationand
allowances,leaveof absence,resignationandterminationaredealtwith by new
sectionsSSAY to 55AZC.

NewsectionS5AB - Acting Inspector-General

Newsection55kBallowstheMinister to appointanacting inspector-Generalduring
a vacancyin theoffice of inspector-Generalor duringany orall periodswhenthe
Inspector-Generalis absentfrom dutyor Australiaor is, forany reason,unableto
performthedutiesof theoffice. Beforeappointinganacting Inspector-General,the
Ministermustconsultwith theICC,

NewsectionSSAC - Appointmentof theholderof ajudicial officeas Inspector-
Generaletc.

New section55ACprovidesthatif a personwho is theholderof ajudicial office is
appointedasInspector-General,or to actasInspector-General,neitherthe
appointmentnorserviceundertheappointmentaffectstheperson’srightsor
entitlementsasholderthatjudicial office. Thesectionalsoprovidesthat for all
purposestheperson’sserviceas Inspector-Generalis takento beserviceasholderof
thejudicial office which thepersonholds. WhereaJudgeisappointed,new
subsection55AZ(4)statesthatheor sheis notentitled to remunerationunderthe
NCA Act while receivingsalaryor annualallowancesasa judge.

NewsectionSSAD - Functionsof Inspector-General

SubsectionSSAD(1)providesthat theInspector-Generalhasthreefunctions.First,
theInspector-Generalinquiresinto complaintsmadeto himor heraboutactions
takenby theNCA andpastandpresentmembersandstaffmembersof theNCA.
Secondly,wheretheMinisterdirectshim or hertodo sotundernewsubsection
55(5)], theInspector-Generalinquiresinto thequestionwhetheradocumentor
informationwhich is heldby theNCA andto which thePJChassoughtaccessunder
new subsection55(2),containsor is sensitiveinformationasdefinedin theamended
section4 of theNCA Act, Thirdly, wheretheMinister hasrequestedhim or herto
do so,the Inspector-Generalisrequiredto monitorNCA compliancewith directions
or guidelinesissuedby theMinister undersection18,which heor shehasstated,
undernewsubsection18(3A), asrelatingto theprotectionof individual privacy[see
new section55AW].



9

Subsection55AD(2) providesthat the Inspector-General’sfunctionof conductingan
inquiry into a complaintdoesnotinclude inquiring into anymatterin sofar asthat
matterdirectly relatesto thetermsandconditionsof appointmentof amemberof
theNCA or the termsandconditionsof employmentof anNCA staffmember.

S
Division 2of newPart lIlA - Complaints

Newsection55AE

Newsection55AB identifiesthetypesof complaintthatmaybemadeunderthe
NCA Act, who maycomplainandcertainrestrictionsonthemannerin whichsucha
complaintmaybemade.

The sectionappliesto actiontakenby the NCA andpastandpresentmembersof the
NCA or of its staff if suchaction wastakenin actualor purportedperformanceof
powersandfunctionsof theNCA or thepersonundertheNCA Act.

A complaintaboutsuchanactionmaybemadeeitherby a personaggrievedby the
actionor by anindividual memberof theIGC establishedundersectionSof the
NCA Act [i.e. theCommonwealthMinister administeringtheNCA Act or a
State/TerritoryMinisternominatedby therelevantPremier]or by thePJC
establishedundersection53 of theNCA Act, actingcollectively. Whetheraperson
hassufficientinterestin theeffectsof anactionto beregardedasaggrievedby it isa
questionbestansweredin thelight of thefactsof theparticularcase,so the
Inspector-Generalisgivenpowerundernewsection5SAG(2)to refuseto pursuea
complaintif he or sheconsidersthat thecomplainanthasaninsufficientinterestin
thematterwhichis thesubjectof thecomplaint.

Wherea complaintis receivedby the NCA [including a memberof theNCA or of its
staff],by amemberof theIGC or by thePJC,thecomplaintmustbereferreddirect to
theInspector-General.

New section5SAF- Formof complaints

UndernewsectionSSAFa complaintmaybemadeto theInspector-Generaleither
orallyor inwriting. It the complaintis madeorally, however,theInspector-General
isentitled to requirethecomplainantto reduceit to writing andto refuseto pursue
thecomplaintuntil thecomplainantcomplieswith that requirement.This will

rn enabletheInspector-Generalto insistthatanoralcomplaintbegiven a fixed form if
its substanceaspresentedorally is notclearto the Inspector-General,thus
minimisingdisagreementaboutpreciselywhatcomplaintwasmade.

Newsection5SAG - Inquiry intocomplaint

Newsection55AG providesthat,if a complaintaboutanactionby theNCA orby a. pastor presentmemberof the NCA or its staff is madeto theInspector-General,and
aninquiry iswithin the Inspector-General’sfunctionsas setoutin newsection
55AD,theInspector-Generalmustinquireinto theactionexceptin thetypesof cases
setout in subsections55AG(2) to (5), inclusive. TheInspector-Generalmay,under
newsection55AJ, makepreliminaryinquiriesof theChairpersonto determine
whetherto inquireinto a complaint.
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Subsection(2) givestheInspector-Generaldiscretionslargelyof the kindconferred
on theOmbudsmanundertheOmbudsmanAct andtheInspector-Generalof
IntelligenceandSecurityundertheInspector-Generalof IntelligenceandSecurity
Act to decidenotto inquire,or not to continueinquiring, into a complaint. The
subsectionconfersthediscretionif thecomplainantbecameawareof theaction
complainedof morethantwelvemonthspreviously;if thecomplaintisfrivolous,
vexatiousor notmadeingoodfaith; if the complainanthasinsufficientinterestin
thesubjectmatterof thecomplaint;or if aninquiry, or further inquiry, is considered
unwarrantedby theInspector-Generalhavingregardto all thecircumstances.

Newsubsection55AG(3) providesthat, subjectto subsectionS5AG (5), the
Inspector-Generalmustnotpursuea complaintthat isbeing,or hasbeen,reviewed
by acourtor tribunal,or isotherwisebeingor hasbeenreviewedor inquiredinto
undera law of theCommonwealth,StateorTerritory,unlesstheInspector-General
isof theopinionthattherearespecialreasonsfor doingso. Similarly,new
subsection55AG(4)providesthattheInspector-Generalmaydecideagainst
pursuinganinquiry into a complaintif he or shethinksthat thecomplainantcould
reasonablyexercise,or haveexercised,a right to havetheactioncomplainedof
reviewedby acourtor tribunal,or otherwisereviewedor inquiredinto undera
Commonwealth,Stateor Territory law. Subsection55AG (5) providesthat the
Inspector-Generalmustnotinquireinto anaction,if theNCA memberorstaff
membercomplainedof is or wasamemberof theAustralianFederalPoliceorof a
StateorTerritory Police Forceandthe Inspector-Generalissatisfiedthat the
complaintcanbe reviewedor inquired into undera lawof theCommonwealthor of
a Stateor Territory that relatesto complaintsmadeagainstmembersof thatpolice
force.

NewsectionS5AH - Whatwill happenif complaintisnot pursued?

New section55AHsetsout theproceduresto befollowed if theInspector-General
decidesnottopursuea complaint. TheInspector-Generalmustinform the
complainant,theMinisterandtheChairpersonof thedecision,in writing.

Newsection55A1 - Specialarrangementsfor personsin custody

Newsection55AI providesfor specialarrangementswhereacomplainantisin
custody. Thesearrangementsaresimilar to thoseapplyingundertheOmbudsman
Act andtheInspector-Generalof IntelligenceandSecurityAct.

New subsection55AI(l) definestheterms“detainee”and“custodian”asusedin the
newsection. A detaineeisapersonin custody.A custodianis thepersonwho has
custodyof thedetaineeor anyotherpersonperformingdutiesinconnectionwith
the detentionof thedetainee.

New subsection55A1(2)providesthata detaineehastheright to facilities for
preparinga writtencomplaint to theInspector-Generalandsubsequentlyto send
furtherrelevantwritten informationto theInspector-Generalandto havethat
complaintor informationsentto theInspector-Generalwithoutunduedelayin an
envelopesealedby thedetainee.Thedetaineealsohastheright toreceivewithout
unduedelayconfidentialcommunicationsrelatedto thecomplaintin asealed
envelopefrom theInspector-General.Thecustodianhasa correspondingduty to
facilitatetheexerciseof theserightson request.
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New subsection55A1(3)ensurestheconfidentialityof communicationsbetweena
detaineeandtheInspector-Generalby requiringthatasealedenvelopementionedin
new subsection55A1(2)cannotbeopenedby anyoneotherthan theaddresseeor a
personactingon behalfof the addressee.

S Newsubsection55A1(4)authorisestheInspector-Generalto makearrangementswith theappropriateState/Territoryauthorityfor identificationanddeliveryofsealedenvelopes.

New sectionS5AJ- Preliminaryinquiries

Newsection55/4providesthat, on receiptof a complaint,theInspector-General
maymakepreliminaryinquiriesof theChairpersonto determinewhetherthe
complaintiswithin jurisdictionand,if so,whethertoinquireinto theaction
complainedof. UndernewsubsectionSSAG(5), if thepersoncomplainedof is or
wasamemberof a policeforce theInspector-Generalwill haveto determine
whethertheactioncanbereviewedor inquiredinto underrelevantCommonwealth,
Stateor Territory law,andif so,heis notauthorisedto inquirefurther into the
complaint. In othercircumstancesa decisionnotto inquirewill requireanexercise
of thediscretionssetout innewsubsections55AG(2) to (4).

Division 3 of newPartlilA - inquiries

Newsection55AK - WhenmaytheInspector-Generalconductaninquiry

New section55AK providesthat theInspector-Generalmayconductaninquiry into

a matterif it falls within his or herfunctionssetout innew sectionSSAD.

New section55AL - inspector-Generalto inform Minister andChairpersonbefore

commencinganinquiry

NewsectionS5AL providesthatexceptwheretheMinisterhasdirectedan inquiry
undernewsubsections55(5) or55AW(1),theInspector-Generalmust,before
conductinganinquiry, informtheMinisterandtheChairpersonthatheor she
proposesto do so.

Newsection55AM - Conductof inquiries

S Newsection5SAM setsout themannerin which theInspector-Generalmust
conductinquiries. Forthemostpartthe sectionparallelstherelatedprovisionsof
theInspector-Generalof IntelligenceandSecurityAct andthe OmbudsmanAd.

SubsectionS5AM (1) statesthat theInspector-Generalmustconductinquiriesin
privateandin amannerheorshethinksfit. Subsection55AM (2) providesthat
exceptin thecasesspecifiedinsubsections55AM (3) and(4), it isnotnecessaryfor a

• complainantor any otherpersontobe givenanopportunityto appearbeforethe
Inspector-Generalor anyotherpersonin connectionwithaninquiry.

Subsections55AM (3) and(4) applywheretheInspector-Generalreportscritically on
theNCA or a person. SubsectionS5AM (3) providesthat theInspector-General
mustnotmakea reportthat isexpresslyor impliedly critical of theNCA without
first giving theChairpersona reasonableopportunity to appearbeforethe
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Inspector-Generalandmakeoralor written submissions.Subsection5SAM (4) is 4
similarwheretheInspector-Generalproposesto reportcritically of a person. Butin
suchcasestheInspector-Generalisnot requiredto give thepersonanopportunityto
appearor tomakeoral or writtensubmissionsif, in theopinionof theInspector-
General,doingsowould involve disclosingsensitiveinformation. If the
Chairpersonor a personis givenanopportunityto appear,subsection55AM (5)
providesthat theChairpersonor personmay,with theapprovalof theInspector-
General,berepresentedby anotherperson.

SubsectionSSAM(6) allows theInspector-Generalto discusstheinquiry with the
Ministerat anytimebeforecompletingit andif, during theinquiry! theInspector-
Generalconsidersthat thereissufficientevidenceof abreachof dutyor misconduct
by theChairperson,by anothermemberor by a staffmemberof theNCA,
subsection55AM (7) providesthattheInspector-Generalmust,in the caseof the
Chairperson,inform theMinisterandin thecaseof anyotherperson,inform the
Chairperson.

NewSection55AN - Powerto obtaininformationanddocuments

To facilitateaninquiry, theBill givestheInspector-Generalpowerstoobtain
informationanddocumentsfrom witnesses,comparableto thepowersconferredon
theInspector-Generalof IntelligenceandSecurityandtheOmbudsman.If the
Inspector-Generalhasreasonablegroundsfor believingthata personhaspossession
or control of informationordocumentsrelevantto aninquiry, newsubsection55AN
(1) empowershim or her to issueawritten notice,requiringthepersontwhich
includesa bodycorporate)to provide theinformationor documents. Subsection
55AN (2) stipulatesthat thenoticeis tospecifytheinformationor documents
required,themannerandtimewithin which theyareto beprovidedandtheeffects
of newsub-sections55AQ(1) and(4) [referredto below).

SubsectionS5AN (3) allowstheInspector-Generalto takepossession,copy andmake
extractsof documentsproducedundersubsection55AN(2) andto retainpossession
for thedurationof theinquiry. But theInspector-Generalmustpermitaccessto the
documentsto personsotherwiseentitledto access.

New Section55A0 - Powerto requireapersonto attendbeforethe
Inspector-General

In additionto thepowersundernewsectionS5AN,theInspector-Generalisalso
empoweredin newsection55A0to requireapersontoattendbeforehim orherto
give evidence.SubsectionS5AO (1) providesthat if theInspector-Generalhas
reasonablegroundsforbelieving thata personis capableof givingevidencerelevant
to aninquiry, theinspector-Generalmay,by writtennotice,requirethepersonto
attendto answerquestions.SubsectionSSAO(2) stipulatesthat thenoticeis to
specifythe placeandtime at whichor within which the personis requiredto answer
questionsandtheeffectsof newsubsections55AQ (2), (3) and(4) [referredto
below). SubsectionS5AO (3) empowersthe Inspector-Generalto requireaperson
giving evidenceto beswornor to makeanaffirmationandto administeranoathor
affirmationandto examineapersonunderoathor affirmation.
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NewSection5SAP- Scalesof expenses

Newsection5SAPallowsfor theregulationsto theAct to providefor scalesof
expensesto beallowedtopersonsrequiredto give informationor produce
documentsundersections55AN or55A0.

$New Section5SAQ - Offences

NewsectionSSAQcreatesoffencesfor failing to complywith a valid requirement
undernewsectionsS5AN and55AO, Subsection5SAQ (1) makesit anoffencefora
personto refuseor fail, withoutreasonableexcuse,to giveinformationor provide
documents,if requiredto undernew section5SAN. Similarly, subsectionsSSAQ (2),
(3)and(4) makeit anoffencefor a personto refuseor fail, withoutreasonable
excuse,to beswornor makeanaffirmation,if requiredto undernew section55AO,
to refuseor fail, without reasonableexcuse,to complywith a noticeor answera
question,if requiredtoundernewsection55A0or to give answersor information,if
requiredto undernewsectionsSSANandS5AO,which thepersonknows arefalse
or misleadingin a materialparticular. Offencesagainstsubsections5SAQ(1), (2)
and(3) arepunishableby a maximumof 6 monthsimprisonmentandanoffence
against55AQ (4) is punishableby a maximumof 12 monthsimprisonment.

NewSection55A14 - Liability underanotherlaw in relation to thegiving of
information

NewsectionS5ARprovidesthata personisnotexcusedfrom giving information,
producingdocumentsor answeringquestions,if requiredto undernewsections
SSANand55AO,on thegroundthat it would contravenea law of the
Commonwealthor of a Stateor Territory,be contraryto thepublic interest,tendto
incriminatethepersonor makethepersonliable to apenalty,or woulddisclose
legaladvicegivento a Minister,aDepartmentor anauthorityof the
Commonwealth.But sub-clauseSSAR(2)stipulatesthat the informationand
answersgivenor theproductionof documentsandany further information,
documentor thingobtaineddirectlyor indirectly therefromarenotadmissiblein
evidenceagainstthepersonin anycriminal proceedingsexceptfor proceedings
arisingundernewsubsection55AQ(4). Subsection55AR(3) protectsapersonfrom
liability to anypenaltyunderCommonwealth,Stateor Territory law for giving
information,producingdocumentsor answeringquestionsasrequiredby new
sections55ANor 55AO.

ewSectionSSAS- Entry topremisesof the Authority

Subsection5SAS(1) empowerstheInspector-General,for thepurposesof aninquiry,
toenteranypremisesoccupiedby the NCA at anyreasonabletime. Butsubsection
55AS(2) requirestheInspector-Generaltonotify theChairpersonbeforeexercising

~the power.
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Division 4- Reports 4
NewSection55AT - Reports

Newsection5SATprescribesa consuitativeprocesstobe undertakenby the
Inspector-Generalin preparinga final reportof hisor herinquiry.
Subsection55AT (1) providesthatafteraninquiry hasbeencompletedthe Inspector
Generalmust,exceptin thecaseof 55AW inquiries[referredtobelow], givethe
Chairpersonadraftreportsettingout theinspector-General’s conclusionsand
recommendations.If theChairpersonprovidescommentsonthedraft reportwithin
a reasonabletimetheInspector-Generalmusttakeaccountof themin preparingthe
final reportandheor shemayrespondin thefinal reportto any of theChairperson’s
comments.TheInspector-Generalmustprovidea copyof thefinal reportto the
MinisterandtheChairpersonandsubsection5SAT(2) stipulatesthatit mustinclude
theInspector-General’sreasonsforanyconclusionsandrecommendationsandif the
Inspector-Generalconsidersthat restitutionor compensationis warranted,a
recommendationto thateffect.

NewSectionS5AU - Responseto complainant

If theInspector-Generalhasconductedaninquiry following a complaint,subsection
55AU (1)requiresthathe or shegive awritten responserelatingto theinquiry, to
thecomplainantandto thebodyor personthatmayhavereferredthecomplaint
undersubsection55AE (4), Subsection55AU (2) stipulatesthat theInspector-
GeneralandtheMinistermustagreethat theproposedresponsewill notdisclose
sensitiveinformationbeforeit is givento thecomplainant.

NewSection55AV - Action as a resultof reports

If theChairpersontakesorproposestotakeanyactionarisingfrom areportof the
Inspector-General,subsectionSSAV (1)providesthat theChairpersonmustgive the
Inspector-Generaldetailsinwriting of theactiontakenor proposedtobetaken. If,
however,in theopinionof theInspector-General,theChairpersonfails to take
appropriateactionwithin a reasonabletime,subsectionS5AV (2) providesthat the
Inspector-Generalmaydiscussthematterwith theMinister,prepareareporton the
matterandprovidea copyof thereporttotheMinisterandtheChairperson.

Division 5 - Inspector-General’smonitoringfunctionin relationto privacymatters

NewSection55AW - MinistermaydirectInspector-Generalto inquire

In itsresponseto thePJCreportthe Governmentagreedthatspecificprivacy
guidelinesshouldbedeveloped,in consultationwith theNCA andthePrivacy
Commissioner,to covertheNCA’s activities,andthatcompliancewith the
guidelines,oncedeveloped,would be monitoredby theInspector-General.Section
55AW giveseffect to thatundertaking.Subsection55AW (1) empowerstheMinister
to directtheInspector-Generalto inquireintoany matterconcerningcomplianceby
theNCA with directionsor guidelineswhich theMinisterhasstatedundernew
subsection18 (3A) asrelatingtotheprotectionof individual privacy. Subsection
55AW (2) allows theMinister todirectthat inquiriesbeconductedperiodically,be
conductedin respectof particularaspectsof thedirectionsor guidelines,or with
respectto theNCA’s complianceovera specifiedperiod. TheMinistermustspecify
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the mannerin which theInspector-Generalis to reporton theinquiriesandunder
subsection55AW (3) theInspector-Generalmustconducttheinquiriesandprovide
reportsto theMinisterin accordancewith the Minister’s direction.

New SectionSSAX - Arrangementto obtaininformationordocument

S Toassisthim in conductinginquiriesundernewsection55AW, theInspector-
Generalmaymakearrangementswith theChairpersonfor documentsor
informationheldby the NCA to beprovidedto him or heron a regularbasis.

Division6- Administrativematters

NewSectionSSAY- Termsandconditionsof theappointment

Newsection55AY setsout thetermsandconditionsof appointmentto theoffice of
Inspector-General.TheInspector-Generalis appointedfor a periodnotexceeding
threeyearsandmaybere-appointedfor onefurther term. If thepersonappointedis
nota judge,thetermsandconditionsof appointment,other thanthoseprovidedby
thisBill, will bedeterminedby theMinister. TheInspector-Generalmaybe
appointedona full orpart-timebasisbutmustnotbeappointmenton a full time
basisif thepersonhasalreadyreachedtheageof 65 or fora period thatextends
beyondthe day thepersonreachestheageof 65.

NewSection55AZ - Remunerationandallowances

Subsections5SAZ(1) and(2) providefor theremunerationandallowancesto be
paidto theInspector-General.TheInspector-Generalis to bepaid such
remunerationasis determinedby theRemunerationTribunalor, if no
determinationof theTribunal isin operation,as isprescribedby theregulations.
SubsectionS5AZ(3) providesthatsubsections5SAZ(1) and(2) haveeffectsubjectto
theRemunerationTribunalsAct 1973. SubsectionSSAZ(4) providesthat, if the
personappointedInspector-GeneralisaJudgeor theholderof a full time office
createdunderanotherAct, thepersonisnotentitled to remunerationor allowances
underthis Act whilstheor sheisreceivinga salaryorannualallowancesasa judge
or full time office holderundertheotherAct. Butsubsection55AZ (5) providesan
exceptionto subsectionSSAZ (4) in that it permitsthe Minister to makea
determinationspecifyingallowancesthat arepayableto theInspector-Generalif he
orsheis alsotheholderof anotheroffice.

NewSection5SAZA - Leaveof absence

Subsection55AZA (1) providesthatunlessotherwiseprovidedforundersection875
of thePublicServiceAct 1922, theInspector-General’srecreationleaveentitiements
areto bedeterminedby theRemunerationTribunal. Subsection55A2A (2) allows
theMinisterto granttheInspector-Generalleaveof absenceon suchtermsand
conditionsastheMinisterdetermines.

NewSection55AZB - Resignation

TheInspector-Generalmayresignby deliveryof awritten resignationto the
Governor-General.
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New Section55AZC - Terminationof appointment

Newsection5SAZC setsoutspecificconditionsfor theterminationof theInspector-
General’sappointment.Subsection55AZC(1)allowstheGovernor-Generalto
terminatetheInspector-General’sappointmentformisbehaviourorphysicalor
mentalincapacity.UndersubsectionS5AZC(2), theGovernor-Generalmust
terminatetheappointmentif theInspector-General:

• becomesbankrupt,appliesto takethebenefitof anylaw for thereliefof
bankruptor insolventdebtors,compoundswith creditorsor makesan
assignmentof remunerationfor theirbenefit;

• fails,without reasonableexcuse,tocomply with thedisclosureof interests
provisionsof section55AZL) [seebelow]; or

• (beingapersonholdingoffice on a full-time basis)engages,exceptwith
theapprovalof theMinister, in paidemploymentoutsidethedutiesof his
or heroffice [otherthandutiesof anotheroffice createdby anAct] or is
absentfrom duty,exceptif onleave,for 14 consecutivedaysor for28 days
inany twelvemonthperiod;

As is customaryin Commonwealthlegislation,newsubsection55AZC (3) provides
that thegroundsfor terminationof appointment,specifiedin subsectionsS5AZC (1)
and(2),do notapplyif the personholdingthe officeof Inspector-Generalisa Judge.
Subsection(4) providesthat if thepersonwasaJudgeatthetimeof appointmentbut
ceasestobea Judge,the Governor-Generalmayterminatethatperson’s
appointment.

NewSection55AZD - Disdosureof interests

Section55AZII) requirestheinspector-Generalto givewritten noticeto theMinister
of all hisor herinterests,pecuniaryor otherwise,thatheorshehasor acquiresand
thatcould conflictwith theproperperformanceof theposition’sfunctions. Failure
soto discloseis a groundfor terminationof appointmentundersection55AZC.

NewSection5SAZE- Staff

Section55AZE addressestheappointmentof staff to assisttheInspector-Generaland
subsection(1) and(2) providethathisor herstaffmustbeappointedandemployed
underthePublic ServiceAct andthatheor shehasall therelevantpowersof, or
exercisableby, a SecretaryunderthatAct.

SubsectionsSSAZE(3) and(4) dealwith thesituationwherethe personappointed
Inspector-GeneralunderthisAct also holdstheofficeof Inspector-Generalof
IntelligenceandSecurity, in suchcircumstances,a personmaybeappointedor
employedasa memberof thestaffto assisttheInspector-Generalin bothcapacities.
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Division 7-Miscellaneous

New Section55AZF - Delegationby Inspector-General

NewSection55AZFallowstheInspector-Generalto delegateanyof thepowersof
theInspector-Generalundernewsections55AN,55A0 and55AS.

ewSection55AZG - Protectionfrom civil actions

Theusualprotectionsfrom civil actionsarising from theproperdischargeof duties
by theinspector-Generalare providedundersection55AZG. Undersubsection
S5AZG (1), neithertheInspector-Generalnor a personactingon hisor herbehalfis
liable toanactionor otherproceedingsfor damagesfor or in relationto anyactdone
oromittedto bedonein goodfaith in performanceor purportedperformanceof any
function,or in exerciseor purportedexerciseof anypowerconferredundertheAct.
UndersubsectionS5AZG (2),a personis not liable to legal actionfor loss,damageor
injury sufferedby anotherperson,by reasononly of a complaintbeingmadeor
documents,informationorevidencebeinggivento theInspector-General.

New Section55AZ1-I - Annualreports

SubsectionsSSAZH (1), (2) and(3)requirethatassoonaspracticableaftereach30
JunetheInspector-GeneralmustprovidetheMinister with a reportfor theyear
endedon that30 June,whichmustincludecommentson anyinquiry conductedby
theInspector-Generalunderparagraph55AD (1) (a) tie inquiriesarisingfrom
complaints]. But theInspector-Generalmustnotdisclosesensitiveinformation,as
definedundertheAct, in theannualreport. Subsection55AZH (4) requiresthe
Minister to causea copyof theInspector-General’sannualreportto betabledinboth
Housesof Parliamentassoonaspracticable.
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