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NATIONAL CRIME AIflHORITY AMENDMENT BILL (NO.2) 1992

OUTLINE

ThisBill amendsthe National Crime AuthorityAct 7984 [the NCA Acti to:

(a) establishanofficeof Inspector-Generalof theNationalCrimeAuthority [“the

NCA”] to investigatecomplaintsagainsttheNCA or itsstaff;

(b) providea reviewprocessin relationtoa decisionby theNCA thatparticular
informationshouldnot bemadeavailableto the ParliamentaryJoint
Committee[“the PJC”l on theNCA by reasonof its sensitivity;

(c) providethePJCwith accessto all informationheldby theNCA which is not

sensitive;

(d) repealsubsections12(4) and(5) of theNCA Act; and

Ce) providethat a prohibitionon disclosurerelatingto NCA process,unders.29A,
while it remainsin force,overridesany contraryrequirementunderthePrivacy
Act 1988.

Theamendmentssummarisedby items(a) to Cc) above,will allow implementation
of theGovernment’sresponseto theNovember1991 report“Who is toGuardthe
Guards?”by thePJC.Theresponsewastabledon 1 June1992andhasthe
concurrenceof theStatesandTerritorieswhich participatein theInter-
GovernmentalCommittee[“the IGC”] thatmonitorstheNCA. Item Cd) arisesfrom
arecommendationof thePJCreportthatany ambiguitiesinsubsection12 (4) be
addressed,anditem Ce) dealswith adraftingoversightthathasbeenidentified in
recentmonths.

Whileestablishedas aseparateoffice undertheNCA Act, theofficeof Inspector-
Generalof theNCA will beableto beheldconcurrentlywith another
Commonwealthstatutoryoffice [e.g. Inspector-Generalof IntelligenceandSecurity]
andstaffsupportingthatofficewould beableto beusedinterchangeablyin support
of bothoffices, TheInspector-Generalwill beempoweredto investigatecomplaints
bymembersof thepublic,whethermadedirectlyor referredby amemberof the
IGCor by thePJC.

TheInspector-Generalwill not investigatecomplaintsagainstindividualsworking
for theNCA wherethe complaintcansatisfactorilybedealtwith underexisting
proceduressuchas Commonwealthor Statelegislationor otherarrangementsfor
dealingwith policecomplaints.Essentiallytheoffice will operateasa “back-stop”,
dealingwith thosematterswhichcannotbeadequatelyaddressedby any of the
existingcomplaintsprocedures.
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FINANCIAL IMPACT STATEMENT

It is estimatedthat establishmentandoperation of theOffice of the Inspector-
Generalof theNCA will requireadditionaloutlaysof approximately$100,000in the
1992-93financialyearandperannumthereafter.It is notexpectedthat theother
amendmentswill resultin anyincreasedcoststo theCommonwealth.
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NOTESON CLAUSES

Clause1 - ShortTitle etc.

This is a formalprovisionspecifyingtheshorttitle of theBill andidentifyingthe

National Crime AuthorityAct 1984 [“theNCA Act”I asthe Act amendedby theBill.

Clause2- Commencement

Clause2 makesprovisionfor thecommencementof theamendmentsproposedby

the Bill.

Clause3 - Interpretation

Clause3 insertsseveralnewdefinitionsinto theinterpretationsectionof theNCA
Act. Themostsignificantof theseare:

• “inquiry”, which meansan inquiryby thenewInspector-General,asopposed
to aninvestigationconductedby theNCA;

• “Inspector-General”,which meanstheInspector-Generalof theNationalCrime
Authority whoseofficeandfunctionsareestablishedunderthenewPartflEA
of theNCA Act, insertedby clause10 of thisBill;

• “sensitiveinformation”, whichmeansinformation,disclosureof whichmight
prejudicethesafety,reputationor fair trial of a person,the~ffediveness of an
NCA investigationor theoperationsof anyof thebodies,notincludingthe
NCA, definedas lawenforcementagenciesby section4 of theNCA Act.

“Sensitiveinformation” is animportantconceptin relationto thenewprovisionsto
be insertedby theBill. It providesthesolebasison which theChairpersonof the
NCA may,undersection55of theNCA Act, asamendedby clause9 of theBill,
refuseto disclosetothePJCinformationordocumentswhich thatbodyhas
requested.It alsoprovidesthebasisforobligatoryexclusionfrom theInspector-—
General’sannualreport,underthenewsubsectionS5AZH(3),of informationwhich
mightotherwisebe includedin accordancewith thenewsubsection55AZH(2).

Clause4 - Meaningof action takenby the Authority, a memberor amemberof
staffof theAuthority

Clause4 addsnewsection4A to the NCA Act. Newsubsection4A (1) is an
importantdefinitional provisionbearingon theInspector-General’scomplaints
function. Newsections55AD, 55AGandS5ATempowertheInspector-Generalto
inquireinto andreporton complaintsaboutactionstakenby theNCA, andpastand
presentmembersandstaffmembersof theNCA. Newsubsection4A (1) effectively
widenstherangeof complaintsthat theInspector-Generalcaninquireinto by
providing that,unlessa contraryintentionappears,a referencein the Act to taking
action includesmakinga decisionor recommendationandfailing or refusingto take I
actionorto makea decisionor recommendation.
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New subsection4A (2) providesthatactiontakenbyamemberof theNCA is
deemedanactionof theNCA if it is takenin themember’scapacityasmember,
whetheror nottheactionis within thedutiesof thememberor is takenfor, in
connectionwith, or incidentaltotheperfonnanceof NCA functions.

Clause5- Performanceof functions

ClauseSrepealssubsections 12(4) and12 (5) of theNCA Act. Subsection12 (4) has
beenthesubjectof judicial criticism because,in its presentform,it appearsto
assumethatpoliceofficersderivea “power to interview” from their capacityas
policeofficers, In fact,subjecttosomefairly limited statutoryexceptions,police
simply exercisetheright of anypersonto askanotherpersonquestionsanddo not
generallyhavepowerto insistonanswers.As theterm“power to interview” hasno
recognisedlegalmeaningthesubsectionis ineffectiveasdrafted.

In its report,Who is to Guard theGuards?,thePJCrecommendedthatconsideration
begivento theeffectof section12of theNCA Act andthatanyambiguitiesthatmay
existin subsection12 (4) beaddressed.In responseto therecommendation,a review
of theFovisionshasbeenconductedandafterconsultationwith theNCA and
membersof theIGC, it is now consideredthatno usefulmeaningcanbegivento
subsection12 (4) by amendmentandthat it andsub-section12 (5) shouldbe
repealed.If, asit presentlystands,subsection12 (4) is intendedto meanthat those
membersandstaffof theNCA who arenotpolicemaynotquestionaperson
suspectedof anoffenceaboutthatoffence,it is undulyrestrictive, It would prevent
participationin questioningby expertinvestigatorswho werenotpolicein relation
to suchdifficult mattersas a complexfraud case,thushamperingthemulti-
disciplinaryapproachwhich is intendedtobeoneof theadvantagesofferedby the
NCA andis increasinglybeingadoptedby traditional law enforcementauthorities
indealingwith organisedandwhite-collarcrime. On theotherhand,if the
subsectionis merelyintendedtoindicatethat theNCA Act doesnotconferpolice-
typepowerson membersandstaffof theNCA who arenotpolice,suchaprovision
is unnecessary.A courtwill not treatanAct asconferringa coercivepowerin the
absenceof clearindicationsof that intention.

In thelight of theseconsiderationstheGovernment,with the agreementof theNCA
andtheICC, considersthat thebestcourseof actionis to repealsubsection12(4)and
alsosubsection12(5), whichwasdesignedto clarify certainimplicationsof
subsection12(4).

Clause6- Directionsandguidelinesto Authority

Clause6amendssection18 of the NCA Act by insertingnewsubsection18 (3A)
which requiresthat if a directionor guidelinemadeby theMinisteradministering
theNCA Act [“the Minister”J,relatesto a matterconcerningtheprotectionof
individual privacy,theMinister muststatein thedirectionor guidelinethat that is
thecase.Theprovisionlinks with newparagraph55AD (1) Cc) andnewsection
55AW, whichempowertheInspector-Generalto inquireintoandreporton NCA
compliancewith Ministerial directionsandguidelinesrelatingto theprotectionof
individual privacy[seealsonewsection55AW].
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Clause7 - Disclosureof summonsor noticeetc.maybeprohibited

Clause7 addsa newsubsection(7) at theendof section29A of theNCA Act.
Subsection(7) addressesa deficiencyin theoperationof section29A.

Section29A wasenactedby the National Crime AuthorityAmendmentBill 1991 and
commencedoperationon 21 January1992. It providesthat,in an appropriatecase
andsubjectto somerestrictions,a summonsto a witnessissuedundersection28 or a (
noticerequiringproductionof a documentor otheritemof evidenceissuedunder
section29, mayincludea notationprohibitingdisclosureof anyinformation relating
to thesummonsor noticeor to any official matterconnectedwith it. Prohibitions
ultimatelyterminateautomaticallyandthereupontheNCA isrequiredto notify the
partieson whom theoriginal summonsor noticewasserved.Section29B makesit
anoffencetodiscloseinformationsubjectto sucha prohibitionwhile it is in force.

Unders.18K(5)of thePrivacy Act 1988 [“the PrivacyAct”] acreditreportingagency
must,whereit disclosesinformationheldby it in anindividual’screditinformation
file, include in that file a noteof the disclosure.Undersubsection18H(1)of the
PrivacyAct a creditreportingagencyin possessionor controlof anindividual’s
creditinformation file musttakereasonablestepstoensurethat theindividual
concernedcanobtainaccessto that file. Thereis atpresentnoprovisionin eitherthe
PrivacyAct or theNCA Act which wouldpreventaccessbyanindividual under
subsection181-lU) of thePrivacyAct toa creditreferencefile bearinga noteof
disclosureto theNCA in accordancewith subsection18K(5) of thatAct, anevent
whichcould adverselyaffectanNCA investigation.

Thenewsubsection29A(7)of theNCA Act will providethat,where:

(a) a prohibitionon disclosureof informationrelating to a section28 summonsor
section29 noticeis in force undersection29A of the NCA Act; and

(b) abody wouldbe requiredunderthePrivacyAct to makea recordof any
disclosureof personalinformationbecauseof thesummonsor notice;

no suchrecordmaybemadesolongas theprohibitionundersection29A of the
NCA Act remainsin force.

ClauseS - Secrecy

Clause8 amendssection51 of theNCA Act to takeaccountof thesecrecy
requirementsof thenewoffice of the Inspector-Generalof theNCA whichwill be (
establishedby theBill. Paragraph(a) of clause8amendssubsection51(1) sothat the
restrictionson disclosureimposedby section50 will apply to theInspector-General
andhisor herstaff in additionto applying[as it alreadydoes]tomembersof the
NCA andits staff. Paragraph(b) amendssubsection51(3)sothat it will continueto
applyonly to membersof theNCA andits staffdespitethechangetosubsectioft
51(1). Thesubsectionprovidesthatpersonsto whomit appliesmustnot berequired
to give documentsor informationacquiredundertheNCA Act to a courtexceptin
specifiedcircumstances.Disclosureof informationor documentsby theInspector—
Generalandhisor herstaff in thespecifiedcircumstanceswould notbeappropriate
becausethis could involve theInspector-Generalinprosecutionsarisingoutof NCA
investigationsandhenceforfeit theInspector-General’sperceivedneutralityin
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relationto NCA investigations.Paragraph(c) insertsanewsubsection(3A)which
providesthat theInspector-Generalandhisor herstaffmustnotberequiredtogive

documentsor information toa courtexceptfor thepurposesof Fart lilA of theNCA
Act. Thepurposesof Part lilA would principally includeensuringaccessby the
Inspector-Generaltoall availableevidence,thatall evidencegiven totheInspector-
Generalis reliableandthatappropriateactionis takenin relationtoanycomplaints
foundtobesubstantiated.

Clause9- Dutiesof theCommitteeetc.

Paragraph9(a)amendssubsection55(1)of theNCA Act to clarify that thedutyof
thePJCreportto Parliamentafterexaminingeachannualreportof theNCA isa
duty to reportto bothHouses.Paragraph9(b) amendssubsection55(2)by inserting
anewparagraph55C1)(ca)to providethat thedutiesof thePJCalsoinclude
examiningandreportingtobothHousesof Parliamenton annualreportsof the
Inspector-General.Thisis aduty arisingasa matterof coursefrom thecreationof
theoffice of Inspector-GeneralandparallelstheCommittee’sexistingdutyunder
paragraph55(1)(c).

Paragraph9(c) makestwo relatedbutdistinctchanges.First,it repealstheexisting
subsection55(2),whichprovidesthat thePJC is not authorisedtoinvestigatea
matterrelatingto arelevantcriminal activity [i.e. a mattercapableof beingreferred
to theNCA, for investigation,by theCommonwealthMinister on theNCA IGC} or
toreconsiderthefindings of theNCA in relation to a particularinvestigation.
Secondly,it substitutesnewsubsections55(2) to (6) whichprovidea new regimefor
limiting accessto NCA-held information. Thenewsubsection(2) providesthat the
PJCmaymakeawritten requestto theChairpersonof theNCA [“the Chairperson”~
togive it any documentor informationexceptto theextentthat it containsor is
sensitiveinformation asdefined in section4 of theAct, asamendedby clause3 of
theBill. Thenewsubsections(3) to (6) providethat, if theChairpersonrefusesthe
requeston thegroundthatacceptancewould requiredisclosureof sensitive
information,thePJCmayreferits requestto theMinister,who maydirectthe
Inspector-Generalof theNCA to inquireinto thematterandtoreportto the
Minister. Whetheror nottheadviceof theInspector-Generalis accepted,the
Ministermustmakeadetermination[including reasons,unlessthis would itself
disclosesensitiveinformation]asto whetherthedocumentor informationcontains
or is sensitiveinformationasdefined,andprovidecopiesto theChairperson,the
PJCandthe Inspector-General.Theeffectof theseamendmentswill be to leavethe
boundaryof thePJC’sdutiesto bedeterminedby referenceto subsection55(1)and
to makeclearprovisionfor grantingor denialof accessto NCA-held information
andfor resolutionof anyassociateddisputes.

Clause10 - NewPadlilA - Inspector-General

Clause10 insertsanewPartlIlA in theNCA Act, to providefor theoffice of
Inspector-Generalof theNCA. ThenewPartcomprisesnew sections55AA to
5SAZH.
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Division 1 of newPart lilA - EstablishmentandFunctionsof Inspector-Generalof
theNationalCrimeAuthority

NewsectionSSAA- Inspector-Generalof theNationalCrimeAuthority

Newsection5SAA establishesan officeof Inspector-Generalof theNCA. The
lnspector-Generalis to beappointedby theGovernor-Generalon the
recommendationof theMinister,after consultationwith theIGC. If theappointeeis
ajudicial office holderof aState,theAustralianCapitalTerritory or theNorthern
Territory,hisor herservicesmaybesecuredby theGovernor-Generalmaking
appropriatearrangementswith thegovernmentof therelevantStateorTerritory.
TheCommonwealthmayreimbursetherelevantStateor Territoryfor the
appointee’sservices.The termsandconditionsof appointment,remunerationand
allowances,leaveof absence,resignationandterminationaredealtwith by new
sections5SAY to 5SAZC.

Newsection5SAB - Acting Inspector-General

Newsection55kBallows theMinisterto appointanactingInspector-Generalduring
a vacancyin theofficeof Inspector-Generalor duringanyor all periodswhenthe
Inspector-Generalis absentfrom dutyorAustraliaor is, for anyreason,unableto
performthedutiesof theoffice. Beforeappointingan actingInspector-General,the
Ministermustconsultwith the ICC.

Newsection5SAC - Appointmentof theholderof a judicial office as Inspector-
Generaletc.

Newsection55ACprovidesthat if apersonwho is theholderof a judicial office is
appointedas Inspector-General,or to actasInspector-General,neitherthe
appointmentnor serviceundertheappointmentaffectstheperson’srights or
entitlementsas holderthat judicial office. Thesectionalsoprovidesthat forall
purposestheperson’sserviceas Inspector-Generalistakento beserviceasholderof
the judicial office which thepersonholds. WhereaJudgeisappointed,new
subsection55AZ(4)statesthatheor sheis not entitled to remunerationunderthe
NCA Act while receivingsalaryor annualallowancesasajudge.

Newsection55AD - Functionsof Inspector-General

Subsection55A0(1)providesthat theInspector-Generalhasthreefunctions. First,
theInspector-Generalinquiresinto complaintsmadeto him or heraboutactions
takenby theNCA andpastandpresentmembersandstaffmembersof theNCA.
Secondly,wherethe Ministerdirectshim or her to do so[undernewsubsection
55(5)], theInspector-Generalinquiresinto thequestionwhethera documentor
informationwhich is held by theNCA andto which thePJChassoughtaccessunder
newsubsection55(2),containsor is sensitiveinformationasdefinedin the amended
section4 of theNCA Act. Thirdly, wheretheMinisterhasrequestedhim or herto
do so, theInspector-Generalis requiredtomonitorNCA compliancewith directions
or guidelinesissuedby theMinister undersection18,whichheor shehasstated,
undernewsubsection18(3A),asrelatingtotheprotectionof individual privacy[see
newsection5SAWI.
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Subsection55AD(2) providesthat theInspector-Generalsfunction of conductingan
inquiry into a complaintdcesnotincludeinquiring intoanymatterin so far asthat
matterdirectly relatesto thetermsandconditionsof appointmentof amemberof
theNCA or the termsandconditionsof employmentof anNCA staffmember.

Division 2 of new Part LIlA - Complaints

New sectionS5AE

Newsection5SAEidentifies thetypesof complaint thatmaybemadeunderthe
NCA Act, who maycomplainandcertainrestrictionson themannerin whichsucha
complaintmaybemade.

Thesectionappliesto action takenby theNCA andpastandpresentmembersof the
NCA orof its staffif suchaction wastakenin actualorpurportedperformanceof
powersandfunctionsof theNCA or thepersonundertheNCA Act.

A complaintaboutsuchanactionmaybemadeeitherby a personaggrievedby the
actionor by art individual memberof theIGC establishedundersection8 of the
NCA Act [i.e. theCommonwealthMinisteradministeringtheNCA Act or a
State/TerritoryMinisternominatedby therelevantPremier)or by theFJC
establishedundersection53 of theNCA Act, actingcollectively. Whetheraperson
hassufficientinterestin theeffectsof anaction to beregardedasaggrievedby it is a
questionbestansweredin thelight of thefactsof theparticularcase,sothe
Inspector-Generalis givenpowerundernewsectionS5AG(2) to refuseto pursuea
complaintif heor sheconsidersthat thecomplainanthasaninsufficient interestin
the matterwhich is thesubjectof thecomplaint.

Wherea complaint is receivedby theNCA [including amemberof theNCA orof its
staff),by amemberof theICC or by the PJC,thecomplaintmustbe referreddirectto
theInspector-General.

NewsectionSSAF- Formof complaints

Undernewsection55AFa complaintmaybemadeto theInspector-Generaleither
orallyor in writing. It thecomplaintis madeorally, however,theInspector-General
is entitled to requirethe complainantto reduceit towriting andtorefuseto pursue
thecomplaintuntil thecomplainantcomplieswith thatrequirement.Thiswill
enabletheInspector-Generalto insist thatanoral complaintbegivena fixed form if
its substanceaspresentedorally is not clear to the Inspector-General,thus
minimisingdisagreementaboutpreciselywhatcomplaintwasmade.

Newsection55AG - Inquiry into complaint

Newsection55AG providesthat,if a complaintaboutan actionby theNCA or by a
pastor presentmemberof the NCA or its staff is madeto theInspector-General,and
art inquiry iswithin theInspector-General’sfunctionsasset out in newsection
55AD,theInspector-Generalmustinquireinto theactionexceptin thetypesof cases
setout in subsections5SAG(2)to (5), inclusive. TheInspector-Generalmay,under
newsection55AJ,makepreliminaryinquiriesof theChairpersonto determine
whetherto inquireinto acomplaint.
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Subsection(2) givestheInspector-Generaldiscretionslargelyof the kind conferred
on theOmbudsmanundertheOmbudsmanAct andtheInspector-Generalof
IntelligenceandSecurityundertheInspector-Generalof IntelligenceandSecurity
Act to decidenotto inquire,or not tocontinueinquiring, into a complaint.The
subsectionconfersthe discretionif thecomplainantbecameawareof theaction
complainedof morethantwelvemonthspreviously; if thecomplaint isfrivolous,
vexatiousor notmadein good faith; if thecomplainanthasinsufficientinterestin
the subjectmatterof thecomplaint;or if aninquiry, or further inquiry, is considered
unwarrantedby theInspector-Generalhavingregardto all thecircumstances.

Newsubsection55AG(3)providesthat,subjectto subsection55AG (5), the
Inspector-Generalmustnotpursuea complaintthat is being,or hasbeen,reviewed
by acourtor tribunal,or is otherwisebeingor hasbeenreviewedor inquired into
undera law of the Commonwealth,Stateor Territory, unlesstheInspector-General
isof theopinion that thereare specialreasonsfordoingso. Similarly,new
subsection55AC(4)providesthat thelnspector-Generalmaydecideagainst
pursuingan inquiry into a complaintif heor shethinksthat thecomplainantcould
reasonablyexercise,or haveexercised,a right to havethe actioncomplainedof
reviewedby acourtor tribunal,orotherwisereviewedor inquired intoundera
Commonwealth,Stateor Territory law. Subsection55AG (5) providesthatthe
Inspector-Generalmustnotinquireinto an action,if theNCA memberor staff
membercomplainedof isor wasa memberof the AustralianFederalPoliceor of a
Stateor Territory PoliceForceandthe Inspector-Generalis satisfiedthat the
complaintcanbe reviewedor inquiredinto undera law of thecommonwealthor of
a Stateor Territory that relatesto complaintsmadeagainstmembersof thatpolice
force.

Newsection55AH - What will happenif complaintis notpursued?

New section55AHsetsout theprocedurestobefollowed if theInspector-General
decidesnotto pursuea complaint. The Inspector-Generalmustinform the
complainant,theMinisterandtheChairpersonof thedecision,in writing.

Newsection55A1 - Specialarrangementsfor personsin custody

Newsection55A1 providesforspecialarrangementswhereacomplainantis in
custody. Thesearrangementsaresimilar to thoseapplyingundertheOmbudsman
Act andtheInspector-Generalof IntelligenceandSecurityAct.

New subsection55Al(1) definestheterms“detainee”and“custodian” asusedin the
newsection. A detaineeis a personin custody.A custodianisthepersonwho has
custodyof thedetaineeor anyotherpersonperformingdutiesin connectionwith
the detentionof thedetainee.

Newsubsection55A1(2) providesthatadetaineehastheright to facilities for
preparinga written complaintto theInspector-Genera!andsubsequentlyto send
further relevantwritten information to theInspector-Generalandto havethat
complaintor informationsentto the Inspector-Generalwithout unduedelayin an
envelopesealedby thedetainee.Thedetaineealsohastheright toreceivewithout
unduedelayconfidentialcommunicationsrelatedtothe complaintin asealed
envelopefrom theInspector-General.Thecustodianhasacorrespondingduty to
facilitatetheexerciseof theserightson request.
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New subsectionS5AI(3) ensurestheconfidentialityof communicationsbetweena
detaineeandtheInspector-Generalby requiringthatasealedenvelopementionedin
newsubsection55AR2)cannotbeopenedby anyoneotherthantheaddresseeor a
personactingon behalfof the addressee.

New subsection55A1(4) authorisestheInspector-Generalto makearrangements
with theappropriateState/Territoryauthorityfor identificationanddeliveryof
sealedenvelopes.

Newsection55AJ - Freliminaryinquiries

Newsection55AJprovidesthat,on receiptof a complaint,theInspector-General
maymakepreliminaryinquiriesof theChairpersonto determinewhetherthe
complaintis within jurisdictionand,if so,whethertoinquireinto theaction
complainedof. Undernewsubsection5SAG(5),if thepersoncomplainedof is or
wasa memberof a policeforce theInspector-Generalwill haveto determine
whethertheactioncanbereviewedor inquiredinto underrelevantCommonwealth,
Stateor Territory law,andif so,heis notauthorisedtoinquirefurther into the
complaint. In othercircumstancesa decisionnotto inquirewill requireanexercise
of thediscretionsset out in newsubsections55AC(2) to (4).

Division 3 of newFart LiLA - Inquiries

New section55AK - Whenmaythe Inspector-Generalconductaninquiry

Newsection55AK providesthat theInspector-Generalmayconductaninquiry into

a matterif it falls within his or herfunctionssetoutin new sectionSSAD.
NewsectionS5AL - Inspector-Generalto inform MinisterandChairpersonbefore
commencingan inquiry

New section5SAL providesthatexceptwheretheMinisterhasdirectedaninquiry
undernewsubsections55(5)or S5AW(1),theInspector-Generalmust,before
conductinganinquiry, inform theMirtister andtheChairpersonthatheor she
proposesto do so.

Newsection55AM - Conductof inquiries

Newsection55AM setsout themannerin whichtheInspector-Generalmust

conductinquiries. For themostpartthesectionparallelstherelatedprovisionsof
theInspector-Generalof intelligenceandSecurityAct andtheOmbudsmanAct.

Subsection55AM (1) statesthat theInspector-Generalmustconductinquiriesin
privateandin amannerheor shethinks fit. Subsection55AM(2) providesthat
exceptin the casesspecifiedin subsections5SAM(3) and(4), it isnotnecessaryfora
complainantor anyotherpersonto begiven anopportunityto appearbeforethe
Inspector-Generaloranyotherpersonin connectionwith aninquiry.

SubsectionsS5AM (3) and(4) applywherethe inspector-Generalreportscritically on
theNCA or a person.Subsection55AM(3) providesthat theInspector-Generalmust
notmakea reportthat is expresslyor impliedlycritical of the NCA without first
giving theChairpersona reasonableopportunityto appearbeforetheInspector-
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Generalandmakeoralorwritten submissions.SubsectionSSAM(4)is similarwhere
theInspector-Generalproposesto reportcritically of a person. But in suchcasesthe
Inspector-Generalis notrequiredto give the personanopportunityto appearor to
makeoralorwritten submissionsif, in theopinionof theInspector-General,doing
sowould involve disclosingsensitiveinformation, If theChairpersonor a personis
given anopportunityto appear,subsection55AM(5) providesthat theChairperson
or personmay,with the approvalof theInspector-General,berepresentedby
anotherperson.

Subsection55AM(6) allows theInspector-Generalto discusstheinquiry with the
Ministeratany timebeforecompletingit and if, during the inquiry, theInspector-
Generalconsidersthat thereissufficientevidenceof abreachof duty or misconduct
by theChairperson,by anothermemberor by a staffmemberof theNCA,
subsection5SAM(7) providesthat theInspector-Generalmust,in thecaseof the
Chairperson,inform theMinisterandin thecaseof anyotherperson,inform the
Chairperson.

NewSectionSSAN - Powerto obtaininformationanddocuments

To facilitatean inquiry, theBill givestheInspector-Generalpowersto obtain
informationanddocumentsfrom witnesses,comparableto thepowersconferredon
theInspector-Generalof IntelligenceandSecurityandtheOmbudsman.If the
Inspector-Generalhasreasonablegroundsfor believingthatapersonhaspossession
or controlof informationor documentsrelevantto aninquiry, newsubsection
55ANU)empowershim or herto issueawritten notice,requiringtheperson[which
includesa bodycorporate]toprovidetheinformationor documents.Subsection
55AN(2) stipulatesthat the noticeis to specifytheinformationor documents
required,themannerandtimewithin which theyareto beprovidedandtheeffects
of newsub-sections55AQ (I) and(4) [referredto belowj.

Subsection55AN(3) allows theInspector-Generaltotakepossession,copyandmake
extractsof documentsproducedundersubsection55AN(2) andto retainpossession
for thedurationof theinquiry. ButtheInspector-Generalmustpermit accesstothe
documentsto personsotherwiseentitledto access.

NewSection55A0 - Powerto requireapersonto attendbeforethe
Inspector-Ceneral

In additionto thepowersundernewsection55AN, theInspector-Generalis also
empoweredin newsection5SAO to requirea personto attendbeforehim or herto
give evidence.SubsectionS5AO(1)providesthatif theInspector-Generalhas
reasonablegroundsfor believingthata personiscapableof giving evidencerelevant
to aninquiry, theInspector-Generalmay,by written notice,requirethepersonto
attendto answerquestions.Subsection55A0(2)stipulatesthat thenoticeisto
specifytheplaceandtimeat whichor within which thepersonis requiredtoanswer
questionsandtheeffectsof newsubsections55AQ(2),(3) and(4) [referredtobelow].
Subsection55A0(3)empowerstheinspector-Generalto requirea persongiving
evidenceto be swornor to makeanaffirmation andto administeranoathor
affirmation andtoexaminea personunderoathor affirmation.
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New SectionSSAP- Scalesof expenses

Newsection55APallows for theregulationsto theAct toprovidefor scalesof
expensestobe allowedto personsrequiredtogive informationor produce
documentsundersections55AN or 55A0.

NewSection55AQ - Offences

New section55AQcreatesoffencesfor failing to complywith avalid requirement
undernewsections55AN and55A0. Subsection55AQ(I) makesit anoffencefor a
personto refuseor fail, without reasonableexcuse,togive informationor provide
documents,if requiredto undernewsection55AN. Similarly, subsections55AQ(2),
(3) and(4) makeit anoffencefor apersonto refuseor fail to be swornormakean
affirmation, if requiredto undernewsection55AO,to refuseor fail, without
reasonableexcuse,to complywith a noticeor answera question,if requiredto under
newsection55A0or togive answersor information,if requiredto undernew
sections55AN and55AO,which thepersonknowsarefalseormisleadingin a
materialparticular. OffencesagainstsubsectionsSSAQ(1), (2) and(3) are
punishableby a maximumof 6 monthsimprisonmentandan offenceagainst55AQ
(4) ispunishableby a maximumof 12 monthsimprisonment.

NewSectionSSAR - Liability underanotherlaw in relationto thegiving of
information

NewsectionSSARprovidesthata personisnotexcusedfrom giving information,
producingdocumentsor answ’eringquestions,if requiredto undernewsections
5SAN and55A0,on thegroundthat it would contravenea law of the
Commonwealthor of a StateorTerritory, becontraryto thepublic interest,tend to
incriminatethepersonor makethepersonliable to apenalty,or would disclose
legaladvicegiventoaMinister,aDepartmentor an authorityof the
Commonwealth.But sub-clause55AR(2) stipulatesthat theinformationand
answersgivenor theproductionof documentsandany further information,
documentor thingobtaineddirectlyor indirectly therefromarenotadmissiblein
evidenceagainstthepersonin any proceedings(suchascriminal,civil or
disciplinaryproceedings)exceptfor criminal proceedingsarisingundernew
subsection55AQ (4). Subsection55AR(3) protectsa personfrom liability to any
penaltyunderCommonwealth,Stateor Territory law forgiving information,
producingdocumentsor answeringquestionsasrequiredby newsections55AN or
55AO.

NewSection55A5 - Entry to premisesof the Authority

Subsection55AS(I) empowerstheInspector-General,for thepurposesof an inquiry,
to enteranypremisesoccupiedby theNCA at anyreasonabletime. But subsection
55AS(2) requirestheInspector-Generaltonotify theChairpersonbeforeexercising
the power.
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Division4 - Reports

NewSection55AT - Reports

Newsection55AT prescribesa consultativeprocesstobeundertakenby the
Inspector-Generalin preparinga final reportof hisor her inquiry.
SubsectionSSAT(1) providesthatafteran inquiryhasbeencompletedtheInspector-
Generalmust,exceptin thecaseof SSAWinquiries [referredtobelow], givethe (
Chairpersonadraftreportsettingout theInspector-General’sconclusionsand
recommendations,If the Chairpersonprovidescommentson thedraft reportwithin
a reasonabletimetheInspector-Generalmusttakeaccountof themin preparingthe
final reportandheor shemayrespondin thefinal reporttoanyof theChairperson’s
comments.TheInspector-Generalmustprovideacopyof thefinal reportto the
MinisterandtheChairpersonandsubsection55AT (2) stipulatesthat it mustinclude
theInspector-General’sreasonsfor anyconclusionsandrecommendationsandif the
Inspector-Generalconsidersthat restitutionor compensationis warranted,a
recommendationto thateffect.

NewSection55AU - Responseto complainant

If theInspector-Generalhasconductedaninquiry following acomplaint,subsection
S5AU (1) r&quires thatheorshegive a written responserelatingto theinquiry, to
thecomplainantandto thebodyorpersonthatmayhavereferredthecomplaint
undersubsection55AE (4). Subsection55AU (2) stipulatesthat theInspector-
GeneralandtheMinistermustagreethat theproposedresponsewill notdisclose
sensitiveinformationbeforeit isgiventothecomplainant.

NewSection5SAV - Action asa resultof reports

if theChairpersontakesor proposestotakeanyactionarising from areportof the
Inspector-General,subsectionSSAV (1) providesthattheChairpersonmustgive the
Inspector-Generaldetailsin writing of theaction takenor proposedto betaken. If,
however,in theopinionof theInspector-General,theChairpersonfails to take
appropriateactionwithin a reasonabletime,subsectionSSAV (2) providesthat the
Inspector-Generalmaydiscussthematterwith theMinister,preparea reporton the
matterandprovideacopyof thereportto theMinisterandtheChairperson.

Division 5- Inspector-General’smonitoringfunctionin relationto privacymatters

New Section55AW - Ministermaydirect Inspector-Generalto inquire

in its responseto the PJCreporttheGovernmentagreedthatspecificprivacy
guidelinesshouldbedeveloped,in consultationwith theNCA andthePrivacy
Commissioner,to covertheNCA’s activities,andthatcompliancewith the
guidelines,oncedeveloped,would bemonitoredby theInspector-General.Section
55AW giveseffectto thatundertaking.Subsection55AW (1) empowerstheMinister
to directtheInspector-Generalto inquireinto anymatterconcerningcomplianceby
theNCA with directionsor guidelineswhich theMinister hasstatedundernew
subsection12 (3A)as relatingto theprotectionof individual privacy. Subsection
55AW (2) allows theMinister todirectthat inquiriesbeconductedperiodically,be
conductedin respectof particularaspectsof thedirectionsorguidelines,orwith
respectto theNCA’s complianceovera specifiedperiod. TheMinistermustspecify
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themannerin which theInspector-Generalis toreporton theinquiriesandunder
subsection55AW (3) theInspector-Generalmustconducttheinquiriesandprovide
reportsto theMinister in accordancewith the Minister’s direction.

NewSection55AX - Arrangementto obtaininformationor document

To assisthim in conductinginquiriesundernewsectionSSAW,theInspector-

Generalmaymakearrangementswith theChairpersonfor documentsor
informationheldby theNCA to be providedto him or heron a regularbasis.
Division6 - Administrative matters

NewSectionS5AY - Termsandconditionsof theappointment

Newsection55AY setsout the termsandconditionsof appointmenttotheofficeof
Inspector-General.TheInspector-Generalis appointedfor a period notexceeding
threeyearsandmaybere-appointedforonefurtherterm. If thepersonappointedis
nota judge,the termsandconditionsof appointment,otherthan thoseprovidedby
this Bill, will be determinedby theMinister. TheInspector-Generalmaybe
appointedon a full or part-timebasisbutmustnot beappointmenton a full time
basisif thepersonhasalreadyreachedtheageof 65 or fora period thatextends
beyondthedaythepersonreachestheageof 65.

NewSection55AZ - Remunerationandallowances

Subsections55AZ (I) and(2) providefor theremunerationandallowancestobe
paid to theInspector-General.TheInspector-Generalis tobepaidsuch
remunerationasis determinedby theRemunerationTribunalor, if no
determinationof theTribunal is in operation,asis prescribedby the regulations.
Subsection55AZ (3) providesthatsubsections55AZ (1) and(2) haveeffect subjectto
theRemunerationTribunalsAct 1973. Subsection55AZ (4) providesthat, if the
personappointedInspector-Generalisa Judgeor theholderof a full timeoffice
createdunderanotherAct, thepersonisnot entitled to remunerationor allowances
underthis Act whilst heor sheis receivinga salaryor annualallowancesas a judge
or full timeoffice holderundertheotherAct. But subsection55AZ (5) providesan
exceptiontosubsection55AZ (4) in that it permitstheMinister to makea
determinationspecifyingallowancesthatare payabletotheInspector-Generalif he
or sheis alsotheholderof anotheroffice.

NewSection55AZA - Leaveof absence

SubsectionSSAZA (1) providesthatunlessotherwiseprovidedfor undersection87E
of thePublicServiceAct 1922, theInspector-General’srecreationleaveentitlements
areto bedeterminedby theRemunerationTribunal. Subsection55AZA (2) allows
theMinister to granttheInspector-Generalleaveof absenceon suchtermsand
conditionsastheMinisterdetermines.

New Section55AZB - Resignation

TheInspector-Generalmayresign by deliveryof awritten resignationtothe
Governor-General.
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New SectionSSAZC- Terminationof appointment

Newsection55AZC setsoutspecificconditionsfor theterminationof theInspector-
General’sappointment.SubsectionS5AZC(l) allows theGovernor-Generalto
terminatetheInspector-General’sappointmentformisbehaviouror physicalor
mentalincapacity. UndersubsectionS5AZC(2), theGovernor-Generalmust
terminatetheappointmentif theInspector-Generali

becomesbankrupt,appliesto takethebenefitof any law for thereliefof
bankruptor insolventdebtors,compoundswith creditorsor makesan
assignmentof remunerationfor theirbenefit;

• fails,without reasonableexcuse,to complywith thedisclosureof interests
provisionsof section55AZD [seebelow]; or

• (beingapersonholdingoffice on a full-time basis)engages,exceptwith
the approvalof theMinister, inpaid employmentoutsidethedutiesof his
or heroffice [otherthandutiesof anotheroffice createdby anActi or is
absentfrom duty,exceptif on leave,for 14 consecutivedaysor for 28days
inanytwelvemonthperiod;

As is customaryin Commonwealthlegislation,newsubsection55AZC (3) provides
that thegroundsfor terminationof appointment,specifiedin subsections55AZC (1)
and(2), do notapply if thepersonholdingtheofficeof Inspector-Generalisa Judge.
Subsection(4) providesthatif thepersonwasa Judgeat thetimeof appointmentbut
ceasesto bea Judge,theGovernor-Generalmayterminatethatperson’s
appointment.

NewSection55AZD - Disclosureof interests

Section5SAZD requiresthe Inspector-Generaltogive written noticeto theMinister
of all hisor herinterests,pecuniaryor otherwise,thatheorshehasoracquiresand
thatcould conflict with theproperperformanceof theposition’sfunctions. Failure
so to discloseis agroundfor terminationof appointmentundersection55AZC.

NewSection55AZE - Staff

SectionSSAZEaddressestheappointmentof staffto assisttheInspector-Generaland
subsection(1) and(2) provide thathisorherstaffmustbeappointedandemployed
underthePublicServiceAct andthat heor shehasall therelevantpowersof, or
exercisableby, aSecretaryunderthatAct.

Subsections55AZE (3) and(4) dealwith the situationwherethepersonappointed
Inspector-GeneralunderthisAct alsoholdstheoffice of rnspector-Generalof
IntelligenceandSecurity. In suchcircumstances,apersonmaybeappointedor
employedas amemberof thestaffto assisttheInspector-Generalin bothcapacities.
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Division 7 - Miscellaneous

NewSection55AZF - Delegationby Inspector-General

NewSection55AZF allowstheInspector-Generalto delegateanyof thepowersof
theInspector-Generalundernewsections55AN,55A0 and55AS.

NewSection55A2G - Protectionfrom civil actions

Theusualprotectionsfrom civil actionsarising from the properdischargeof duties
by theInspector-GeneralareprovidedundersectionSSAZG. Undersubsection
55AZG (1), neithertheInspector-Generalnora personactingon hisor herbehalfis
liable to anactionorotherproceedingsfordamagesfor or in relation to anyactdone
or omittedto bedonein goodfaith in performanceor purportedperformanceof any
function,or in exerciseor purportedexerciseof anypowerconferredundertheAct.
Undersubsection55AZG(2), apersonis notliable to legalaction for loss,damageor
injury sufferedby anotherperson,by reasononlyof a complaintbeingmadeor
documents,informationor evidencebeinggiven totheInspector-General.

NewSection55AZH - Annual reports

Subsections55AZH (1), (2) and(3) requirethatassoonaspracticableaftereach30
JunetheInspector-Generalmustprovide theMinister with areportfor theyear
endedon that30June,whichmustincludecommentson anyinquiry conductedby
theInspector-Generalunderparagraph55A0 (1) (a) lie inquiries arisingfrom
complaints]. But theInspector-Generalmustnotdisclosesensitiveinformation,as
definedundertheAct,in theannualreport. Subsection55AZH (4) requiresthe
Minister tocausea copyof theInspector-General”sannualreporttobetabledin
bothHousesof Parliamentassoonas practicable.
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