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OVERVIEW OFTHE NATIVE TITLE BILL 1993

This documentprovidesabroadoverviewofthemajor featuresoftheNative
Title Bill 1993. Theoverviewdoesnotdealwith all matterscoveredby the
legislationbut is intendedto bea guidetothemajor featuresandhow theywill
work. This legislationis partoftheCommonwealth’soverallresponsetothe
High Court’s historic decisioninMa/ia vQuecnskmd(No. 2) (1992)175 CLR

COMMONWEALTH APPROACHTO NATIVE TITLE

ion of TheCommonwealth’smajorpurposein enactingthis legislationisto recognise
le and protectnativetitle (seeclauses3 and9). Nativetitle is definedasthe rights

and intereststhat are possessedunderthe traditionallawsand customsof
Aboriginal peoplesandTorresStraitIslandersin land andwatersandthat are
recognisedby thecommonlaw(clause208). TheCommonwealthhassoughtto
adoptthecommonlawdefinition.

To facilitatecertainty,theCommonwealthhasprovideda straightforward
mechanismto determinewhetherornotnativetitle existsandwhattherights
and interestsarethat comprisethat nativetitle (seeclause12). Thatmechanism
also recognisesthat nativetitle rights, aswith Aboriginal andTorresStrait
Islandertraditions,changewith time. Thereisa mechanismprovidedto allow
for variationsof determinationswherecircumstanceshavechanged.

TheCommonwealthrecognisesthat, insomecases,governmentsandthose
holdingrelevantinterestswill wishto becertainwhethernativetitle existsin
relationto land,whereit hasnotclearlybeenextinguished.TheBill provides
for governmentsandtheholdersofintereststo apply for a determinationasto
theexistenceorotherwiseof nativetitle (clauses55 and60). TheBill also
providesfor theestablishmentof two public registers- onefor claims(the
Registerof NativeTitleClaims),and theother fordeterminations(theNational
NativeTitleRegister).

of Recognitionofnativetitle is onething, protectionisanother. TheBill aimsto
protectnativetitle tothemaximumextentpracticable. Underthe
Commonwealth’sschemefor validation,nativetitle is extinguishedonly in
limitedcircumstances,asdescribedin thesectiondealingwith validation. For
thefuture,the non-extinguishmentprinciplewill apply (clause223). In essence
that principle statesthat grantsmadein the futurewill notextinguishnativetitle.
Wherethereis conflict betweenthe rights.andinterestsundernativetitle and
thosegrantedby government,thegrantswill prevail. Butoncethoseinterests
expire,nativetitle will againhavefull effect. Theactualmechanismformaking
futuregrantsisdealtwith in thesectionon the futureregime.

-ate TheBill alsorecognisesthat nativetitle rightsareprimarily group rightsandthat
it is Ukely that a numberof peoplewill beableto showthat theypossessnative
title rightsto aparticularpiece of land. Further,membershipofthe title holding
groupwill changeovertime. To takethis into account,this Bill providesthat
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nativetitle will beheld by bodiescorporatecontrolledby thosewho arethe
nativetitle holdersfromtimeto time(seeclause53). Thismechanismwill also
providea practicaland legal pointof contactfor thosewho wish todealwith
nativetitle holders.

TheBill makesit clearthat nativetitle will besubjectto thegenerallaw of
Australia, includingStateandTerritory lawswhich are consistentwith this Bill
(clause7).

SpecialMeasure TheBill complieswith Australia’sinternationalobligations,inparticularunder
underRacial the InternationalConventiononthe Elimination of All FormsofRacial
Discrimination Discrimination. Its approachis non-discriminatory.At thesametime it
Convention providessignificantbenefitsfor Aboriginal peoplesandTonesStrait islanders

and constitutesa specialmeasurefor theirbenefitunderArticle 1(4)ofthe
Conventionandsection8 oftheRacialDiscriminationAct 1975.

TheBill providesfor thedesignationof Aboriginal andTonesStraitIslander
organisationsto assistnati~’etitle claimantsto makeapplicationsfor the
determinationof nativetitle andto assistinnegotiationsandproceedings(clause
193).

LandAcquisition Recognisingthat many Aboriginal andTorresStraitIslanderpeoplewill be
Fund to be unableto securenativetitle andto benefitdirectly from theHigh Courtdecision,
established theBill establishesa NationalAboriginal andTonesStrait IslanderLandFund

(clause192).Thiswill be principally devotedtothe acquisitionof land.

Existing rights TheBill doesnotaffect rightsunderCommonwealthland rightslegislation
(clause196). TheBill alsoprovidesinclause197 thatgovernmentsmay confirm
existingownershipof naturalresourcesandaccessto beachesandpublic places

VALIDATION OFPASTGRANTS

TheBill providesinclause13 for thevalidationof pastCommonwealthacts. In

Validation by clause18 theBill enablesStatesandTerritoriestovalidatetheir pastactson the
Commonwealth sameterms. TheBill doesnotpreventStatesandTerritoriesfrom attemptingto
Statesand ‘ validateon theirown terms;but theywoulddo soat theirown risk in termsof
Tern tories thelegality ofsuchan approach.

This is not to indicatethat theCommonwealthis of theviewthat pastactsby
theCommonwealth,Statesor Territoriesareinvalid. TheMabodecisionclearly
indicatedthat governmentsareableto affect andindeedextinguishnativetitle.
However,significantconcernshavebeenexpressedto theCommonwealthin•
relationto thevalidity of somepast acts,andin particularpastgrantsto third
parties. TheCommonwealthhasexaminedtheseconcernsandregardsthe
invalidity of somepastactsasalegal possibility.

Purposeisto Becauseof thepossibilitythat pastactsandgrantswhichaffect nativetitle may
remove havebeenrenderedinvalid, in particularby theoperationoftheRacial
uncertainty DiscriminationAct andalso potentiallyby otherlaws, theCommonwealthhas

thereforedecidedto includein its legislationprovisionsfor thevalidationof
suchpastacts,in orderto removeanydoubt. TheGovernmenthas,sincethe
Mabodecision,consistentlystatedthat interestsin land grantedby governments
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shouldnotbeplacedat risk asa resultof the recognitionof nativetitle. The
Commonwealthhassoughtto achievevalidationin awaywhich is non-
discriminatoryandindeedgivesspecialrightsto the nativetitle holdersaffected.

hment Thevalidationof pastactsandgrantswill only extinguishnativetitle where
title b therehasbeenwhattheBill termsaCategoryA pastact(clause14(a)and(b)),
no’ y that is, a grantof freeholdor thegrantofa commercial,agricultural,pastoralor

residentiallease(defined in clauses231,232,233 and 234)or theconstruction
of a public work (definedin clause238).

Wheretherehasbeena grantof otherleaseholdinterests,other thanamining
lease(aCategoryB pastact),thevalidationwill only extinguishnative title to
theextentof any inconsistencybetweenthetwo setsof rightsand interests
(clause14(c)).

Extinguishmentwill not takeplacewherethe freeholdor leaseholdgranthas
ceasedto haveeffectbefore1 January1994. Nor will it takeplacewherethe
grantis madeunderlegislationfor thebenefitof Aboriginal peoplesor Tones
Strait Islanders.

Thevalidationof all otherpastgrantsandactsby theCommonwealth,called
CategoriesC andD (clauses14, 216 and217),will notextinguishanynative
title, but rathernativetitle will besubjectto thenon-extinguishmentprinciple
(definedin clause223). In particularmining leasesvalidatedby the
CommonwealthBill andthosevalidatedby StatesandTerritoriespursuantto
theCommonwealthBill will notextinguishanynativetitle.

Legislationpassedbefore1 July 1993 andactsandgrantsmadebefore 1 January
1994will beabletobevalidated. TheBill will alsovalidate,andenable
validation,ofsomeactswhich will takeplacein the friture, wheretheseactsare
linked to actsdonein thepast. Thiswill includetheexerciseofoptionsand
legally enforceablerightsor the extensionor renewalofgrantsmadein the past
(seethedefinition in clause213).

of Further,the validationwill notaffect anyreservationsor conditionsfor the
benefitof Aboriginal peoplesor TorresStraitIslandersin anypastgrantor
legislation. Nor will it affectanyotherright or interesttheymayholdarising
underlegislation,commonlaw, equityor by usage(clauseIS).

I to
onfor Nativetitle holdersareentitledto compensationfor theeffectof thevalidation

of pastactsontheir rights.

Wherenativetitle hasbeenextinguished(for exampleby validationofa
freeholdgrant)thatcompensationwill beonjust terms (clauses16 and49).

Wherethenativetitle is impairedbut notextinguished(for exampleby the
validationofa mining lease)compensationwill bepaid to nativetitle holders
wherefreeholderswould havereceivedit andwill beassessedunderthe
sameregimeasfreeholders(clauses16 and49).
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• Wherethenative title is impairedandthegrantor actcouldnot havebeen
doneoverfreehold land,nativetitle holderswill receivejust terms
compensationand,again,thenativetitle isnotextinguished(clauses16 and
49).

Non-monetary
compensation

In claiming thiscompensationnativetitle holderswill havea rightto seekto
negotiatenon-monetarycompensation,includingotherpropertyor theprovision
ofgoodsor services(clauses49 and 72). In specialcircumstancesthe
CommonwealthMinistermay directtheNational NativeTitle Tribunal to inquire
into theeffecton Aboriginal peoplesandTonesStrait islandersofthevalidation
of particularpastactsandalternativeformsofcompensation(clause130).

Validation of’ nut arantsaffectingnativetitle
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THE FUThRI RWIME

It iscrucial that therebea processto allow forgrantsandactionsovernative
title land andland that couldbenativetitle land tocontinuein thefizture. To
providefor sucha processit isnecessaryfor nativetitle to beaccommodated
into thenational land managementsystem.

e acts TheBill providesfor futureactsto takeplaceprovidingthattheyare
‘permissiblefutureacts’,which isdefinedinclause220. In essence,the Bill
providesthat whereanactcanbedoneoverordinarytitle land thenthatactwill
bepermittedovernativetitle land. ‘Ordinary title land’ is definedto meaneither
freeholdor, in thecaseof theACT andJervisBay, leasehold(clause238).
Legislationis ‘permissible’only if it affectsnativetitle holdersin thesameway
that it affectsordinarytitle holdersor if it putsnativetitle holdersin thesame
positionasordinary title holders(clause220).

An exampleofa permissiblefutureactis thegrantof amining interest. Suchilning grantscanbemadeoverfreeholdland sotheycanalsobemadeovernativetitle
‘rim/ted land. Otherfuturepermissibleactsarethosecarriedoutundergeneral

CompulsoryAcquisitionActs.

In thefuturenativetitle will only beableto beextinguishedby agreementwith
thenativetitle holders(clause20) orunderCompulsoryAcquisitionActs
(clause22).

non Nativetitle holderswill beentitled tojust termscompensationfbr anyfuture
~ extinguishmentand,inothercases,compensationunderthesameregimesasareapplicableto ordinarytitle holders(clauses22 and49).

Registerednativetitle holdersandregisteredclaimantswill receivespecialrights
i right ofnegotiationfor somepermissiblefutureacts,asdescribedbelow. Otherwise
iture nativetitle holderswill be entitledto the sameproceduralrightsasholdersof

ordinarytitle, suchas the right tobenotified andto~j~t(clauses22(6)and

238).

In recognitionofthespecialattachmentthat Aboriginal peoplesand Tones
Strait Islandershavetotheirland,theBill providesthat for certainpermissible
futureactsregisterednativetitle holdersandregisterednative title claimantswill
havea right to negotiatebeforethoseactstakeplace.

SubdivisionB of Division 3 of Part2 setsoutthedetailedprovisionsrelatingto
therightto negotiate. Clause25 setsoutthe actstowhichtheright tonegotiate
will apply. Theyareessentiallyactsrelatingto mining, thecompulsory
acquisitionofnativetitle for thepurposeof makingagrant toathird party, and
anyotheractsapprovedby theCommonwealthMinister.

to Therightto negotiatedoesnotapply if’ thereareno registerednativetitle
wnot holdersor registerednativetitle claimantswithin two monthsof notification of

theproposedact(clauses27 arid 29) andin this casetheactcanproceedin the
normal way.
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Expedited Certaingrantsor classesof grantswhich haveminimal effecton nativetitle can
process beexcludedfrom this right to negotiateby theCommonwealthMinister (clause

25). Further,anactwhich doesnotdirectly interferewith thecommunitylife of
nativetitle holdersor involve majordisturbanceto their land canproceed
throughan expeditedprocess(clauses31 and222)

Theright to negotiateis not aveto. If thepartiescannotreachagreementeven
aftermediationthenanypartycanapplyto theNNTTor therecognisedStateor
Territory body, calledthe ‘arbitral body’ (clause26), for a determinationof
whethertheact maygo aheadandif soon whatconditions(clause33).

In makingits determination,thearbitral body hasto takeaccountof a numberof
factors includingthe impactoftheproposedactonthewayof life, cultureand
traditionsof thenativetitle holdersandthe economicsignifcanceofthe
proposedactto AustraliaandtheStateor Territory (clause37). Finally, the
relevantMinisterhasthepowerto overrulethe determinationsofthe arbitral
body wherethis isin theState,Territory or nationalinterest(clause40).

Statearni Wherea Stateor Territory body complieswith therelevantcriteriaandthe
Territory bodies CommonwealthMinisterhasrecognisedit, that bodywill bethearbitralbody
andprocesses for the Stateor Territory (clause26). Thereare alsoprovisionstoallow for the

recognitionof StateorTerritory systemswhich give anequivalentright to
negotiate(clause41). Wherethergis sucha StateorTerritory systemtodeal
with grantsthentheCommonwealthsystemwill notoperate.

L ‘ Certainfutureactsaredefinedas‘low impactfutureacts’(clause219). Theseowimpact are actssuchasminor licencesandpermits(suchasforbeekeeping).Thesecan
~ lure act simply proceedin a periodbeforenativetitle hasbeendetermined,do not

extinguishnativetitle anddo not requirethe paymentofcompensation- but they
may notcontinueoncenativetitle is determined(clauses22 andsubclause220
(7)).

Surrenderof Giventhat traditionallyheld land couldnotbeboughtandsold,nativetitle will
nativetitle notbeableto bealienatedby thenativetitle holders. To facilitatecommercial

dealings,nativetitle holderswill beableto surrendertheirtitle to the relevant
governmentin exchangefor a statutorytitle. Nativetitle holderscanalso agree
to actstaking placeovertheir land (clause20). TheBill doesnotprevent
negotiationofagreementson a local or regionalbasis(subclause20(4)).

TheBill providesthat whereAboriginal peoplesorTonesStrait Islandersholda
Pastoralleases pastoralleaseoveran area,theeffectof that pastoralleaseandthecreationof
ii ~ anyearlierinterestin the land canbedisregardedin relationto anapplicationfor
i/C 0 rs determinationofnativetitle. Any determinationthatnativetitle existsison the

basisthat thepastoralleaseremainsvalid andoperativebut thenative title
holdersreceivethebenefitof the protectionsgivenby this Bill (clause45).

Actswherenative Whereagovernmenthasappliedto theNNTT fora determinationofwhether
titlenotknown nativetitle existsina particularareaandno claimsto nativetitle are lodged

within a specifiedperiod,the governmentcanproceedto do anyactin relation
to the relevantarea(clauses23 and60). If nativetitle is laterfoundto exist
theactis not therebyinvalidatedbutcompensationispayable.TheBill will
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ensurethevalidity of legislative regimesgoverningeconomicactivities
offshore - thoserelatingto commercialfisheriesandpetroleumextraction
operationsbeingof particularnote. However, recognisingthedifferent
circumstancesapplyingoffshore,while anyfuturegrantsor interestswill have
to beissuedin a non-discriminatorymanner,they will notbe subjecttothe
freeholdtestor to theassociatednegotiationandarbitrationprocedures
applyingonshore.

Future acts and nativetitle - ri?ht to neaptipte where native title known
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TEE TRIBUNAL AND COURT PROCESS

To providethemosteffectivemeansof dealingwith issuesof native title, the
Bill providesfor theestablishmentof anewbody, theNationalNativeTitle
Tribunal,and for theFederal.Courtto havejurisdiction in thesematters.

Roleand TheNNTT will beestablishedasa separatebody (seePart 6ofthe Bill) to deal
functionsof with uncontestedclaimsto nativetitle anduncontestedclaimsfor compensation.
NNTT

TheNNTT will also beableto inquireinto anyissuein relationto nativetitle
referredto it by theCommonwealthMinister (clause130).

Wherethereis nota recognisedStateor Territory body,the NNTT will bethe
relevantarbitralbody (seethe futureregimeabove)todeterminewhethercertain
grantscanproceedovernativetitle land if negotiationshavenotbeen
successilil.

TheNNTT will be composedofa President,andotherpresidentialmembers
(who must be judgesof theFederalCourt or former judgesof any
Commonwealthcourtor of a Stateor Territory SupremeCourt) andother
members. The Bill requires that non-presidentialmembershave special
knowledge,particularly in relationto Aboriginalor ToriesStrait Islander
societies,land managementor disputeresolution(clause103).

RoleofFederal The Federal Court will hearcontestedclaimsfor a determinationofnativetitle
Court or for compensation.ThatCourt will alsohearappealson questionsoflaw

from theNNTT andfrom a decisionof a presidentialmemberunderclause57
not to acceptanapplicationfor determinationof nativetitle.

TheCourtwill be assistedby assessorswho may takeevidenceand hold
conferences(clause76and Division2 of Part 4).

TheCourtandtheNNTT will providea determinationmechanismthat isfair,
just,economical,informal, promptandwhich takesaccountofthecultural
concernsofAboriginal peoplesandTonesStraitIslanders(clauses75 and 102).

Therewill beaNativeTitleRegistrarto whomall applicationsto the
Commonwealthsystemmustbemade. TheRegistrarwill alsoberesponsiblefor
theestablishmentand maintenanceof theRegisterof NativeTitle Claimsandthe
NationalNativeTitleRegister. TheRegistrarmay delegatehisor herpowers
and duties in relation to theseRegistersto a recognisedStateor Territory body
(seeParts7and8).

StatesandTerritoriesmay setup their own bodiesto hearnativetitle claimsand
compensationclaims. Wherethosebodiescomplywith thecriteriaand
standardssetout in thisBill at clause236 thenthe responsibleCommonwealth
Ministerwill beableto recognisethosebodies. Wherethereisa recognised
StateorTerritory body, nativetitle claimsmay be initiatedin eitherthat body or
theCommonwealthsystem.
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This flow chartindicatestheway thattheFederalTribunaland Courtsystemis
intendedto operate, usingthe exampleof a claim for determinationof native
title.

Claim for determination of native title by NNTT












