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AMENDMENTS OFNATIVE TITLE BILL 1993

OUTLINE OFAMENDMENTS

1. Theamendmentsproposedby the Governmentariseasa resultof continued
consultationwith all interestedpartiessincethe introductionof the Bill and alsofrom
themajority reportof theSenateStandingCommitteeon LegalandConstitutional
Affairs.

2. Thepreamble is amendedby the additionof wordswhich indicatethe
Parliamentsviewthat governmentsshouldfacilitatethenegotiationof regional
agreementsinappropriatecircumstances.

3. Theamendmentsto Part 1 oftheBill includea provisionto makeit clear
that lawsofgeneralapplicationcanapplyto nativetitle rightsarid interestsunlessthe
Bill providesotherwise.

4. Amendmentsaremadeto Part2 to do a numberof thingsbutparticularly to
makeit clearthat the renewalsofexistingvalid interestswill be treatedin a similar way
asrenewalsof existinginvalid butvalidatedinterests.

5. Thereareamendmentsto Part 3 which dealwith applicationsfor
determinationof mattersrelatingto nativetitle. In particular thereisa provisionthat
certainnon-claimantnativetitle applicationsarenotdismissedwhena nativetitle
applicationis madeto partof theareacoveredby thenon-claimantapplication.

6. Part 4 is amendedto provide theFederalCourtwith a discretionas to
whetheror notit will useassessorsin individual cases.

7. In Part 6 anumberofclauseshavebeenamendedto allow theTribunal to
makedeterminationsconsistentwith agreements,on thebasis that it would be
appropriatein thecircumstances.

8. Thereis anamendmenttoPart 7 to makeclearthat a personwhois the
claimanton theRegisterof NativeTitle Claims is the registerednativetitle claimantfor
otherprovisionsin the Bill.

9. Thereis a newPart 8A addedto the Bill to dealwith CommoRwealth
provisionof financialassistanceto theStatesand Territories.

10. Thereis a newPart IOA addedto the Bill to providefor a Parliamentary
JointCommitteeon NativeTitle to monitor andreviewthe implementationand
operationof thisBill.

11. Part11 containsanamendmentto correcta referenceto existingfishing
rightsto makeclearthat it wasintendedto refer to existingstatutoryfishingrights.

12. Therearea numberof amendmentsto Part 13 whichcontainsthedefinitions
of termsusedin the Bill.
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13 Therearealsoanumberof amendmentsto variousclausesto clarif3r that for
thepurposesoftheBill the inter tidal areaie. theareabetweenhigh andlow wateris
to beregardedas“waters eventhoughit isnotalwayscoveredby water. Thiswill
makeclearthat futuregrantsof: for example,fishing rightsin the inter-tidalareawill
haveto satis5’ the permissiblefutureacttestapplicableto onshorewaters. That is
could thegrant bemadeif thenativetitle holdersinsteadheld ordinarytitle to the land
adjoiningthearea.

F~NANClALIMPACT STATEMENT

TheamendmentstotheBill containno further financialimpact.
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NOTES ON AMENDMENTS AND NEW CLAUSES

AMENDMENT I

Preamble

In appropriatecircumstancesregionalagreementswith indigenouspeoplemay provide
anefficient mechanismfor the resolutionof indigenousaspirationstoland andof
proposalsto useland for economicpurposes. Suchagreementshavethepotential to
dealwith a numberof claimsto nativetitle in away thatwould minimiselitigation.
Moreovertheyneednotbeconfinedto nativetitle issues,butmight extendto other
mattersof concernto indigenouspeople. Thisamendmentinsertsanextraparagraph
into thePreamblewhich notesthatgovernmentsshouldfacilitatesuchagreements
whereappropriate.

AMENDMENTS 2 AND 3

Clause4 - Outline of Act

Thisclauseprovidesa guideto thevariousPartsof the Bill. Theamendmentsare
necessaryto addin referencesto thenewPartSA dealingwith financialassistanceto
the StatesandTerritoriesandto Part lOA which dealswith theParliamentaryJoint
Committeeon NativeTitle. ThesenewPartsareexplainedindetail laterin this
memorandum.

AMENDMENT 4

Clause11 - Nativetitle part ofCommonwealthlaw

Thisclausestatesthat thecommonlawin Australiarelatingtonativetitle is recognised
andenforceableasa law of the Commonwealth.Theadditionof subclause(2) will
clarify that nativetitle rights shouldbe subjectto StateandTerritory lawsof general
applicationunlessthoselawsconflict with theotherprovisionsof this Bill Thismeans
that nativetitle rightsaresubjectto thesameregulationasotherpeople’srightseg.
underplanning,stockcontrol, quarantine,heritageandenvironmentallawsof general
application. A law of generalapplicationcanapply to thewholeor partof a Stateor
Territory.

AMENDMENTS

Claiuse13 - Validationof Commonwealthacts

Thisclausevalidatespastactsattributableto theCommonwealth The purposeof this
amendmentis to clariFy theeffectof theclausesuchthat if the validatedpast act
consistsof themaking,amendmentor repealof legislation,this validationdoesnot, of
itself~validateactsdoneunderthat legislationin the future. Suchacts,whichmay
include,for example,thegrantofa leaseor licenceor thecreationof an interestin
relationtoland or waters,mustalso fall within the definitionof’pastact’ (clause213)
in orderto bevalidated. Otherwise,theseactswill needto bepermissiblefutureacts
(clause220) andcomply with the futureregimes(seeespeciallyclause22).
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A similaramendmentis proposedfor clause18 which relatestothevalidation of
StatefTerritoryacts.

AMENDMENT 6

Clause16 - Entitlement to compensation

Thisclausedealswith theentitlementof nativetitle holdersto compensationfor past
actsattributableto theCommonwealth.This technicalamendmentdealswith the
positionof onshorewatersboundedon oneside onlyby land, suchasin the inter-tidal
area. This is essentiallytheareabetweenhighandlow tide andis regardedas
“onshore’and “waters” for thepurposeof the Bill. This amendmentaddressesthe
concernsof commercialfishermenandis panof apackageof amendmentsto dealwith
the inter-tidalareaand alsoareassuchas bays,estuariesand harbours.~nessence
theseamendmentsclariFy that fixture grantsof eg. fishing licenceswill beableto be
madein this areain the samewaythat theyare madenowwhenordinarytitle land is
ownedon theadjacentshore. Otheramendmentsin this packagearemadeto clauses
22, 220,225,and238.

Whatthis meansinpracticeis that anative title holder’ssayaboutwhetheraright
shouldbe givento somebodyto useeg. the inter-tidalareawould bethe sameasthe
sayin thematterwhich anadjoiningordinarytitle holderwould have.

AMENDMENT7

ClauseIS - State/Territoryactsmaybe validated

ThisclauseenablestheStatesandTerritoriestopasslawsvalidatingpastacts
attributableto the StateorTerritory providedthat theselawsdo soon thesamebasis
astheCommonwealthhasvalidatedits pastactsunderclauses14 and 15.

Thepurposeof this amendmentissimilar tothat relatingto clause13. It clarifies the
effectof the clausesuch thatif thevalidatedpastactconsistsof themaking,
amendmentor repealof legislation,this validationdoesnot, of itself: validateall of the
actsdoneunderthat legislation. Suchacts,whichmay include,forexample,thegrant
ofa leaseor licenceor thecreationofan interestin relation to land or waters,must

alsofall within thedefinitionof’pastact’ (clause213) in orderto bevalidated.

AMENDMENTS

Clause I 9 - Entitlementto compensation

Clause19 createsa federalright to recovercompensationwherea StateorTerritory
validatesa pastacton thesametermsastheCommonwealth,or in respectofa pastact
attributableto the State/Territorywhich hasnotbeenvalidated. The amendmentto
subclause(3) providesthat nativetitle holderscanrecovercompensationfromthe
Stateor Territory. Similar amendmentsaremadeto clauses22 and 23. A new
subclause19(4) hasbeeninsertedwhich makesit clearthat thecreationof theFederal
right to compensationdoesnotpreventState/TerritoryGovernmentsfromcreatingan
entitlementto compensation.Nativetitle holderswill alwaysbeabletoclaim the
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federalrightto compensationin the federalprocess. A notecrossreferencesthis
clausewith clause47 which preventsmultiple compensationfor thesameact.

AMENDMENT9

Cause22 - Permissiblefuture acts

Thisamendmentinsertsa noteaftersubclause22(3)todraw attentionto the factthat
the right to negotiate(SubdivisionB) appliestosomeacquisitionsunderCompulsory
Acquisition Acts (seesubclause25(2)), namelyacquisitionsfor third parties.

AMENDMENT 10

Clause22 - Permissiblefutureacts

Theintention of this technicalamendmentto subparagraph22(4Xb)(iii) isto makeit
clearthat the law referredto in that subparagraphis one thatdoesnotprovide for
compensationto nativetitle holders.TheBill givescompensationrightsto nativetitle
holderswhereunderthecurrentlaw thoserightsareavailableto ordinarytitle holders.

AMENDMENT ii

Cause22 - Permissiblefuture acts

This technicalamendmentmakesit clearthat nativetitle holdersmay recover
compensationfrom the relevantgovernmentasset out in the restofthe subclause.

AMENDMENT 12

Clause22 - Permissiblefutureacts

Thisclausedealswith theeffect of permissiblefixture actson nativetitle. Subclause
(6) dealswith what proceduralrights nativetitle holderswill beentitledto where
permissiblefutureactsareproposed. Paragraph(6Xa) is amendedin a similarmanner
to theamendmentto subparagraph16(2)(a)(ii) to providethat for theinter-tidalzone
native title holderswill beentitled to thesameproceduralrightsastheholderof
ordinaryto land adjacentto the inter-tidalarea.

AMENDMENT 13

Clause2~- Whereunopposednon-claimantapplication

Thisamendmentis similarto that madeto subclause22(5) andmakesit clearagainst

which governmentcompensationisrecoverableunderthis clause.

AMENDMENT 14

Cause24 - Renewalsandextensionsof certainacts
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Theamendmentsto clause24 aredesignedtobring theprovisionsfor the renewalof
valid acts into line with theprovisionsof clause213 dealingwith the renewalof invalid
actswhich are latervalidatedeitherby this Bill or by complementaryStateor Temtory
legislation. Note I indicatesthat anact, suchasa renewal,which doesnot affectany
nativetitle rightscannotbeafuturerenewalact. Suchactscantakeplace freeof any
restrictionsby this Bill. It is importantto notethat valid leaseswill havealready
extinguishednativetitle inwholeor in part, sothat renewalof a leasein thesame
termsdoesnot affectnativetitle.

Thenew subclasise(I) makesit clearthat native title holderswill beentitledto the
samecompensationfor a ‘future renewalact’ asif it wasa pastact. Thismeansthat
wherevalid interestsarerenewedin accordancewith this clausethen anycompensation
payablebecauseof theexistenceof nativetitle will be recoverable,wheretheact is
attributableto theComn~onweaJthfrom theCommonwealth.Wherethe act is
attributableto a Slateor Territory the compensationis recoverablefrom that Stateor
Territory.

Furtheramendmentsto theclausearetheadditionof subclauses(3), (4) & (5).
Subclause(3) and (4) definewhat is to beregardedasa ‘future renewalact’ for the
purposesof this clause. Subclause(5) outlinesanumberof exceptionsto that
definition. As indicatedin note2 undersubclause(5) theseprovisionscorrespondwith
theprovisionsof subclauses213 (3), (4) and(6) and theexamplesin subclauses
213(5), (7) and (2)arecorrespondinglyapplicable.

AMENDMENTS 15 and16

Clause25 - WhenSubdivisionapplies

Thisclausesetsout whenthe right to negotiateapplies.Theprovision replacing
paragraph25(2)(c)makesit clearthat a mining right in existenceon 1 January1994
canbeextended(without goingthroughthe right to negotiateprocess).This is
consistentwith the policy that rightsandinterestsshouldbeableto be renewed
withoutthetitleholderhaving additionalrequirementsto satisFyasa resultof this Bill
wherethat is providedfor in themining right.

Amendment16 amendssubclause(4) of this clausewhich setsoutthe criteria under
which a CommonwealthMinistercandeterminewhetheror notanact shouldbe
excludedfrom the right to negotiate. It is proposedthat paragraph(4Xa) be amended
to omit theterm ‘native title’ and inserttheword‘land’. Theminimalimpactshould
referto the impacton theparticular land concerned.

AMENDMENT 17

Clause37 - Crit~rinInc makingdetermination

;lause37 setsout thematterswhich thearbitralbody musttakeinto accountwhen
iaking a determinationabout a right to negotiateapplication. Theamendmentto
‘aragraph37(lXb) makesit clearthat the tribunal mustconsidertheenvironmental
ssessmentsmadeby a courtor tribunal or thosepreparedor commissionedby
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governmentsor statutoryauthorities,but is notobligedto considerenvironmental

assessmentspreparedby privateinterestgroups.

AMENDMENT IS

Clause38 - No reopeningofissuespreviouslydecided

This clauseis designedtopreventmatterswhich weredealt with atanearlier stagein a
right to negotiateprocess,suchasat the explorationstage,from beingreopenedata
later stage,suchas at themining stage. At themomentthat canonly happenwhenthe
arbitralbody agreesthat it should. It is proposedto adda subclause(2) to provide
that a reopeningshouldonly happenwhentherehasbeena materialchangein the
circumstances.

AMENDMENT 19

Clause43 - ROA compensationto bedeterminedunderthis Act

Thisclausedealswith asituationwheretheeffectof the RDA wasnot to rendera past
actinvalid but rathertogivethe nativetitleholdersa right tocompensation.Should
this bethepositionthecompensationis determinedin accordancewith theprocesses
setout in clause48.

Theadditionof subclause(2) clarifiesagainstwhich governmentthenativetitle holders
havea rightto recovercompensation.Wheretheactgiving rise to the right of
compensationis attributableto theCommonwealth,the right is againstthe
Commonwealth.

AMENDMENT20

Clause 45 - Pastoralleasesheld by nativetitle claimants

Thisamendmentaffectsclause45,which dealswith pastoralleasesheld by persons
who makean applicationclaiming nativetitle to theareacoveredby the pastorallease.
Subc!ause(2) is omittedandreplacedby newsubclause(2). Theeffect ofthe
provisionis that theextinguishmentofnativetitle, whetherby thegrantof the pastoral
lease,the creationof anyotherinterestin the areaoranyactsdoneunderthe leaseor
undertheotherinterest,is to be disregardedfbr thepurposesof thenativetitle
application.

Thenoteatthebottomofthis clausemakesit clearthat peopleclaiming nativetitle
will still haveto showanyconnectionwith the land thatmayberequiredby the
commonlaw.

AMENDMENT 21

Clin ice 45 - Pastoralleasesheld by nativetitle claimants

Thisamendmentalsoaffectsclause45. It amendsparagraph45(3)(a)to makeit clear
thata determinationthat nativetitle is held by theholdersof apastoralleasedoesnot
effectthe validity of interestsheld by the Crownor a statutoryauthorityin public
worksonthe land or watersin question.
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AMENDMENT 22

Clause48 - Bodiesthat may determinecompensation

This amendmentomits subclauses48 (3) and (4) andis consequentialon the
amendmentto clause19. Clause 19 createsa right to compensationin respectof the
validation by a Stateor Territory Governmentof an invalid pastact, or thedoing of a
past act. Subclauses48(3) and(4) would haveconferredFederaljurisdictionto
determinethecompensationon a recognisedState/Territorycourt. It is no longer
necessaryto conferFederaljurisdiction, sinceamendedclause19 providesthat
State/TerritoryGovernmentsmay themselvescreateanentitlementto compensation.
andgivejurisdictionto their ownbodies.

AMENDMENT 23

Clause50 - Compensationto beheldin trustunder‘right to negotiate’procedures

Clause50 dealswith howcompensationpaid into trust underthe right to negotiate
proceduresisto bedealtwith in thecircumstancessetout in subclause(1). The
proposedamendment,which would inserta newparagraph(e) into subclause(I),
providesfor how the money paid into trustis to bedealt with if noneof theother
conditionsis satisfied,andis thusacatch-allprovision. It would permit theFederal
Court, on applicationby any person,to paythenegotiatedcompensationto that person
or anotherpersonwhereit considersit to bejust andequitablein the circumstances

AMENDMENT 24

Clause50 - Compensationto beheld in trust under‘right to negotiate’procedures

Thisamendmentinsertsa newsubclause50(6)andis consequentialto theamendment
to subclause50(1). This newsubclausewould requirethe trusteeto pay the
compensationto whomevertheFederalCourthasdirected it bepaid to underthe
proposednewparagraph50( l)(e).

AMENDMENT 25

Clause53 - Nativetitle to beheld by body corporate

This amendmentinsertstwo newsubclausesinto clause53,which containsprovisions
dealingwith theholdingof nativetitle by a body corporate. Newsubclause53(7)
protectsthenative title held by thebodycorporatefrom legal action to enforce
liabilities incurredby thebody corporate.Thismeansthat if thebodycorporate
becomesliable to payan amountto anotherperson,includinga governmentor
statutoryauthority, thenativetitle interestscannotbeseized,transferred,madethe
subjectof a forcedsaleor otherwisebemadesubjectto legalactionto recoverthe
amountof the liability.
New subclause53(8)makesit clearthatsubsection(7) doesnotapply if the liability

arosebecausea dealingwith thenativetitle rights by the body corporatethat is a
dealingpermittedby regulationsmadeunderparagraph53(5)(c). Thismeansthat if
thebodyentersinto a permittedagreementin relationto the nativetitle rights. the



personwith whom the agreementwasmadecantakeactionthat afFectsnative title
rightsto enforcethat agreement.

AMENDMENT 26

Clause59 - Action to be takenin relationto acceotedaDDlications

Subclause(2)of this clausedealswith the peopleto whomthe Registrarmust give
noticewhenan applicationfor anativetitle determination,a variationof that
determinationor aclaimfor compensationis madeunderthis Bill. Theadditionof
subparagraph2(a)(iv) makesit clearthat a personwho holds a proprietaryinterest,
suchasa lease,in that land which is registeredin for example,a StateorTerritory land
titles register,mustalsobenotified.

AMENDMENT 2’?

Clause60 - Specialprocedurein relationto certainnativetitle determination
applications.

Thisclausedealswith applicationsfor a determinationasto theexistenceof nativetitle
by a personwho is nota nativetitle holder(anon-claimantapplication), tinderclause
55 theseapplicationscanbe madeeitherby a governmentor by a personwho holds an
interestin the land.

Underthepresentclauseif a nativetitle determinationapplicationislodgedby persons
claiming nativetitle (aclaimantapplication)within 2 monthsafteranon-claimant
applicationis madethenthe non-claimantapplicationis wholly dismissed.This is the
caseevenif theclaimantapplicationrelatesonly to partofthe areaofthenon-claimant
application. Thenewsubclause(2) to thisclausenowprovidesthat wherea non-
claimantapplicationismadeby a personwith an interestin the land otherthana
governmentor statutoryauthoritythenthat applicationistakento bedismissedonly to
the extentoftheareathat theclaimantapplicationappliesto.

Wherethe non-claimantapplicationis madeby a governmentor astatutoryauthority
thenparagraph2(c) providesthat suchanapplicationis dismissedentirelywhena
claimantapplicationis madeto anypartof the areacoveredby that non-claimant
application. Ofcourse,theapplicationmay beresubmittedwith the claimed area
excised.

The rationalefor thedistinctionis that governmentsoughtnot to beableto seeka
determinationof whetherthereisnative title overvastareasof land asadeviceto
permit grantsto bemadetwo monthslaterunlessAboriginal peoplehavecome
forward to makeclaimsoverthewholearea.

AMENDMENT 2$

Clause64 Powersof tribunal if partiesreachagreement

The amendmentto this clauseomits theexistingparagraphs(c) and(d) and replaces
themwith anew paragraph(c). The Tribunalwill notneedto be satisfiedthat the
applicanthasmadeoutaprima faciecasefor thedeterminationthat is soughtbut only
that the determinationis within thepowerof theTribunalandis appropriatein the
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circumstances.A similaramendmentis madeto clause66 andin relationto the
FederalCourt,to clauseSO

AMENDMENTS 29,30 and 31

Clause 65 - Mediationconferenceto beheld

Part of theprocessof resolvingdisputesbetweenpartiesto anapplicationis to beby
mediationconferences.

The insertionofthewordsunlessthe partiesotherwiseagree,amember’ is intendedto
enablemediatorsto takeafurtherpartin theproceedingsrelating to theapplication
following themediationconference,if thepartiesagree.

Newsubclause65(2A)providesthat insubsequentproceedingsbeforetheFederal
Courtor at hearingsbeforetheTribunal evidencecannotbe givenor statementsmade
aboutactsdoneor wordsspokenat a conferenceunlessthepartiesagree.

Newsubclause65(4)which enablesthe memberof theTribunal to allow a personto
participatein mediationconferencesby, fbr example,telephoneorclosed-circuit
television, is intendedto permit increasedflexibility in theconductof mediation
conferences.

AMENDMENT 32

Clause66 Powersof the Tribunal if partiesreachagreement
conference.

Thisamendmentis in similar termsto that to clause64 and againomits theexisting
paragraphs(c) and(d) andreplacesthemwith a newparagraph(c). Thisparagraphno
longerhasa requirementthattheTribunalbesatisfiedthat a primafaciecasehasbeen
madeout. TheTribunalmustonly besatisfiedthatthedetermination is within its
powerand is appropriatein thecircumstances.

AMENDMENT33

Clause76 - AssessorassistingtheFederalCourt

Thisamendmentprovidesthat theChiefJudgeof theFederalCourtmay directan
assessorto assisttheCourt. TheChiefJudgethereforehasa discretionin this matter.
It is expectedthat in all significant claimsanassessorwill beappointed.

AMENDMENT 34

ClauseSO Powerof FederalCourtif partiesreachagreement

Thisamendmentis similar to thosemadeto clauses64 and66 in that theCourtno
longerhasto besatisfiedthat a prima faciecasehasbeenmadeout beforetheCourt
canactconsistentlywithan agreementbetweentheparties.

AMENDMENT35
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Clause88 - Appointmentof Registrar

Thisamendmentenablesa Registrarto beappointedprior to theappointmentof the
Presidentof the Tribunal.

AMENDMENT 36

Clause132 - Inquiries

Thepurposeof this amendmentis to addagreementsreachedafter mediation
conferencespursuantto clause66 to the list ofthoseoccasionson which theTribunal
is requiredto holdan inquiry. Thelist alreadyincludesunopposedapplications,right
to negotiateapplicationsand specialmattersunderclause130. It is a technical
amendment.By virtue of theamendmentto clause66the inquirywill only be suchas
is necessaryto ensurethat thedeterminationis within thepowersof the Tribunaland
appropriatein the circumstances.

AMENDMENT 37

Clause139 - Evidenceand findingsin otheroroceedings

This amendmentincludes‘reports’ amongthosethingswhich may beadoptedby the
Tribunal in thecourseofan inquiry. Themain purposeof this amendmentis to enable
the Tribunal to adoptreportsaboutmatterscoveredby specialinquiriesheld under
clause130.

AMENDMENT38

Clause141A - Powerof Tribunalwhereapplicantrequestsdismissal

ThisnewclauseprovidestheTribunal with the powerto dismissanapplicationwhere
an applicantwishesthat it shoulddo so. TheNNTT hasto be satisfiedthat it is
appropriateto allow theapplicationto bedismissedbeforeit canso order.

AMENDMENT39

Clause178 - Contentsof Register

Underparagraph(1)(d) ofthis clausea personmustbe namedasbeingtheclaimantfor
thepurposesof theRegisterof NativeTitle Claims. Thispersonwould bethecontact
point for all theclaimants.The notewhich isnow addedto theclausewill makeit
clearthat this personis the registerednativetitle claimantprovidedfor in anumberof
clausesin theBill, suchasparagraph28(2)(b),on whom noticesneedto be served..

AMENDMENT40

PART BA - FINANCIAL ASSISTANCETO STATESAND TERRITORIES

Clause191A - Financial assistanceto Statesor Territories
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Thisclauseprovidesthat theCommonwealthmay enterinto agreementswith the
Statesand Territoriesto providefinancialassistancein relationto thecostsof any
compensationthat might be payableasa resultof this Bill. Suchanagreementis
conditionalon theStateor Territory validatingpastacts in accordancewithclause18.
Theagreementsmay also dealwith theprovisionof financialassistancein relationto
thecostsof settingup andrunninganyrecognisedState/Territorybody and alsofor
anyStateor Territory proceduresin substitutionfor the right to negotiatewhichmay
berecognisedby theCommonwealthMinisterunderclause41. Any assistanceis tobe
providedon thetermsdeterminedby theCommonwealthMinister, and setout in the
agreement.

AMENDMENT 41,42and43

Clause194 - Financialassistanceto representativeAboriginallTorresStraitIslander
bodies

ThisclauseaHowsfor theprovisionby theCommonwealthMinisterof financial
assistanceto representativeAboriginal/TorresStrait Islanderbodies. These
amendmentsprovide that the Aboriginal andTorresStrait islanderCommission
(ATSIC) establishedundertheAboriginaland TonesStrait IslanderCommissionAct
1989can alsoprovide suchassistanceif an applicationis madetoATSIC.

Theamendmentto subclause(2) simply makesclearthat theCommonwealthMinister
mustreceivean applicationbeforebeingsatisfiedthatassistanceshould be granted.

AMENDMENT 44

PART iDA - PARflAMENTARY JOINT COMMIflEE ON NATIVE TITLE

This newpartis addedtotheBill to provide for a meansof monitoringandreviewing
the implementationand operationof this Bill. Theamendmentreflectsthe
recommendationin themajority reportof the SenateStandingCommitteeon Legal and
ConstitutionalAffairs on this Bill.

Clause194A - Establishmentandmembership

Subclause(1) providesfor thesettingupof theCommitteeassoonaspracticableafter
this Partof the Bill comesinto force. ThereafteranewCommitteewill beestablished
atthecommencementof eachnewParliament.The subclausealso providesfor the
nameof theCommittee.

Theremainderof theclausedealswith the membershipof theCommittee. Subelause
(2) providesthat thereareto be 5 membersfromthe Senateand5 from theHouseof
Representatives.

Subclause(4) lists membersor senatorswhoholdcertainoffices andindicatesthat
theseoffice holderscannotbemembersoftheCommittee,

Subclause(5) provideswhenamemberceasesto bea memberof theCommittee.
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Subclauses(6), (7)and(8) allow membersof theCommitteetoresignand providesfor

the filling of a vacancyon theCommitteeby theHousefrom wherethevacancyarose.

ClauseI94B - Powersandproceedings

Thisclauseindicatesthat theactualpowersandproceedingsoftheCommitteemustbe
decidedby a resolutionofboththeHouseof RepresentativesandtheSenate.

Clause194C - Duties

Thisclauseoutlinesthedutiesof theParliamentaryCommittee. Paragraph(a) provides

who theCommitteeis toconsultaboutthe implementationandoperationoftheBill.
Paragraph(b) requirestheCommitteeto report fromtime to time toboth1-lousesand
paragraph(c) requirestheCommitteeto considerannualreportsmadeby thePresident
oftheNNTT andto reportto bothHouseson certainmattersin the report that the
Committeebelievesshouldbebroughtto theParliament’sattention.

Finally, paragraph(e)provides the Committee with the powerto reporton matters
relatedto its dutiesthat arereferredto it by eitherHouse. In this casetheCommittee
reportsto theHousewhich referredthematterto it.

Clause194D - Sunsetprovision

Thisis a sunsetclausewhich providesthat theCommitteewill ceaseto existat theend
of5 yearsafter it isfirst appointed.

AMENDMENT45

Clause197 - Confirmationofownershipofnaturalresources.accessto beachesetc

Thisamendmentis intendedto clarify e,cistingparagraph(I Xc). As it presentlyis
wordedexistingfishingaccessrights (whichwould includepublic and privaterights)
prevailoveranyotherpublic orprivaterights. Theamendmentmakesclearthatit is
statutoryfishingrightswhich prevailover anyotherfishing rights.

AMENDMENT46

Clause199 - Disallowableinstruments

Thisamendsclause199,which setsoutwhich instrumentsmadeunderthe Bill are
disallowableinstruments,to makeit clearthat the revocationof recognitionof a State
or Territory body must bedoneby wayof disallowableinstrument. Thisamendmentis
relatedto the amendmentto paragraph236(4Xb).

AMENDMENTS 47 and 48

Clause207 - List of Definitions

Thesesamendmentsto the list of definitionstakeaccountofthe insertionof the terms
‘AboriginallTorres Strait Islanderland or waters’and‘explore’ intoclause238.
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AMENDMENTS 49 and 50

Clause208 - Nativetitle

Theamendmentsto this clauseavoidanydoubtthat rights underareservationin
favour of Aboriginal peoplescontainedin a pastoralleasegrantedbefore1 January
1994or in legislationmadebefore1 July 1993wherethe reservationappliesbecause
of the grantofa pastoralleasebefore1 January1994do not fall within theexpression
‘native title’ for thepurposesof this Bill,

AMENDMENT Si

Clause211 - Act

Thisamendmentdeletessubclause211(4), removingthepowerto makeregulations

which could haveexcludedany ‘act’ (including legislation)from the definitionof ‘act’.
AMENDMENT 52

Clause212.-.Act affectingnativetide

Thisamendmentmakesit clearthat for thepurposesof the Bill andin particularfor the
definitionof’fiiture act’ inclause218 anact(suchasthe makingof legislation) affects
nativetitle if that act extinguishesnativetitle.

AMENDMENT 53

Clause213 - Pastact

Thisamendmentaffectsclause213 which setsoutwhich actsare‘past acts’for the
purposeof thevalidationprovisionsinPart2 of the Bill. Theamendmentchanges
subparagraph(3)(b)(ii) to amendthe dateby which anoffer, commitment,arrangement
or undertakingmustbemade,inordertocomewithin thedefinitionof’pastact’ andbe
ableto bevalidatedasprovidedfor in this Bill. Thenewdateis 1 January1994. The
offer, commitment,arrangementor undertakingmustnotbe in legislation.

AMENDMENTS 54,55and 57

Clause214 - CategoryA past act

Thisclausedefineswhatis meantby a ‘categoryA pastact’. Theamendmentsto
subclauses(2), (3) and(4)makeclearthat ‘categoryA pastact& arecertain‘past acts’
asdefinedin clause213. Theamendmentsaretechnicalonly.

AMENDMENT 56

Clause214 - CategoryA past act

Thisamendmentexcludesfrom thedefinition of’categoryA pastacts’anygrantsof
leasesmadeat anytime in thepastoverland or watersthat, on 1 January1994, are
Aboriginal/ToriesStrait Islanderland or waters(arelatedamendmentinsertsa
definitionof thisterm into clause238). Theeffect of this amendmentis to ensurethat



validatedleasesgrantedover Aboriginal/TorresStrait Islanderlandor waterswill
thereforefall within thedefinitionof “categoryD pastacts’andthe non-
extinguishmentprincipleappliesso that such leaseswill notbe takenunderclause14
to haveextinguishedanynativetitle to AboriginaL/TorresStrait Islanderland or
waters.

AMENDMENT 58

Clause215 - CategoryB pastact

Thisamendmentexcludesfrom ‘categoryB pastacts’anygrantsof leasesmadeat any
time in the pastoverland or watersthat, on 1 January2994,are AboriginaL/Torres
Strait Islanderland orwaters(arelatedamendmentinsertsa definitionofthis terminto
clause238). Theeffect ofthis amendmentis toensurethat validatedleasesgranted
over Aboriginal./TorresStrait Islanderland or waterswill notbe takenunderclause14
to haveextinguishedanynativetitle to Aboriginal/ToriesStraitislanderland or
waters. Suchleaseswill thereforefall within thedefinitionof 1categoryD pastact?,
wherethenon-extinguishmentprincipleapplies..

AMENDMENTS 59 and60

Clause218- Futureact

Thereis atechnicalamendmentto subclause218(1)totakeaccountofa related
amendmentto inserta newsubclause218(3).

Amendment61) insertsa newsubclause(3). Theactsdescribedin thesubclauseare
not ‘fUture acts’.

AMENDMENTS 61,62and 63

Clause220 - Permissiblefixture act

Thisclausedefineswhatismeantby a‘permissiblefUture act’ for the purposesof this
Bill. Therearethreeamendmentsto subclausesin thisclauseeachof whichdealswith
theposition of theonshorewaterareasthat areboundedby land ononesideonly and
arerelatedto amendmentsmadeto otherclauses(seetheexplanationin relation to the
amendmentto clause16). Subclause(2) dealswith whatfUture legislativeactswill be
regardedas permissiblefUture acts’. In both paragraph(a) and(b) the referencesto
the land adjoiningwatersis amendedto makeit clearthat theareasof waterthat are
onshore(suchasthe inter-tidal areaandcertainbays,estuariesandharbours)and
which are boundedon one sideby land,arecoveredby theseprovisions.

Subclause(5) dealswith whatareto beregardedas‘permissiblefixture acts’which are
not legislativeacts. Theamendmentto paragraph(5) (b)is to similareffectto that to
subclause(2). Future actssuchas thegrantof fishing licencesoversuchareasof
water mustsatisfy the ‘permissiblefUtureacttest’applicableto onshorewaters,they
canbemadeif’ they couldbemadeif thenativetitle holderheld ordinarytitle to the
adjoiningland.

AMENDMENT64
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Clause225 - Similarcompensableinteresttest

Thisclausedefineswhatismeantby the ‘similar compensableinteresttest’ for the
purposesof this Bill. Theamendmentto paragraph(a) is anotherpartof thepackage
of amendmentsrelating to onshorewaters.

AMENDMENT65

Clause227 - Lease

Theadditionofsubclause(2) providesthat for thepurposesof mining leasesonly,
licencesor authoritiesto mine areto betreatedin the samewayas miningleases. This
amendmentis partof a packageof amendmentsto treatlicencesandauthoritiesto
mine in the sameway as mining leases.Therelatedamendmentsarefoundin
amendments66 and 67.

AMENDMENTS66 and 67

Clause228 - Lessee

Thisclausedefineswhat is meantby theterm ‘lessee’for the purposesofthis Bill. The
additionof subclause(2) makesit clearthat for thepurposeof amining licenceor
authoritythat is a mining leasebecauseof subclause227(2) apersonholdingsucha
licenceor authority is to beregardedasa lesseefor thepurposesoftheBill, These
amendmentsarealso consequentialuponthe treatmentofmining licencesand
authoritieswhich givesimilar rightsto mining leasesin thesamemannerfor the
purposesofthis Bill.

AMENDMENT 6$

Clause236 - RecognisedState/Territorybody

This isa technicalamendmentto clause236,which dealswith the recognitionof
State/Territorybodies. It makesit clearthat the revocationof therecognitionof a
Stateor Territorybody is to be in writing. Thisamendmentis relatedto the
amendmentto clause199,which makesa revocationundersubclause236(4)a
disallowableinstrument.

AMENDMENT69

Clause238 - OtherDefinitions

This amendmentinsertsa definitionof ‘Aboriginal/TorresStrait Islanderland or
waters’ into clause238. This termmeanslandor watersheldby or for Aboriginal
peopleor ToriesStrait Islandersunderthevariousland rightsactsset out in
paragraphs(a) and(b) of thedefinition. There isalso a powerto extendthislist by
regulationsmadeunderparagraph(c) to coverotherappropriatelegislationunder
which land orwatersis held by or for thebenefitof Australia’sindigenouspeoples.

AMENDMENT 70

Clause238 - Otherdefinitions



18

Thisamendmentamendsthe definitionof’CompulsoryAcquisition Act’ and by adding
a newparagraph(a) makesit clearthat for anAct to comewithin thedefinitionof a
CompulsoryAcquisitionAct it must providefor theacquisitionof nativetitle rights
and interestsandalsofor othernon-nativetitle interestsin relationto land orwater.

It is notsufficientfor anAct to provideonly for theacquisitionof native title interests.

AMENDMENT71

Clause238 - Otherdefinitions

Thisamendmentaddsadefinitionof’explore’ to the Bill. ‘Explore’ is definedto include
conductingcertainsurveysandtaking certainsamples.

AMENDMENT 72

Clause238 - Otherdefinitions

This amendmentto thedefinitionof’land’ clarifies thattheareabetweenhighand low
wateris to beregardedas ‘waterfor the purposesofthisBill. Thisamendmentispart
ofthe packageof amendmentsdealingwith theinter-tidal areaasoutlinedin the
explanationto theamendmentsto clause16.

AMENDMENT73

Clause238 - Otherdefinitions

Thisamendmentto thedefinitionof’registerednativetitle claimant’ is madeto make
clearthat thepersonwho istheclaimanton theRegisterof NativeTitleClaims is
intendedto bethe ‘registerednativetitle claimant’. Thisamendmentrelatestothenote
to clause178 to this effect.

AMENDMENT74

Clause238 - Otherdefinitions

Thisamendmentaltersthedefinitionof”waters” andclarifies that theareabetweenthe
highandlow wateristo beregardedaswaterfor thepurposesof the Bill. This
amendmentis part of thepackageof amendmentsto deal with this areaandotherareas
referredto in theexplanationto theamendmentto clause16.
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