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POLITICAL BROADCASTS AND POL1TICAL DISCLOSURESBILL 1991

OUTLINE

In June 1989 the JointStanding Committeeon Electoral Matters (JSC) presented its Report
No. 4 (“Who pays the piper calls the tune — rninirnising the risks of funding political
campaigns”),which flowedfrom its Inquiry into the Conduct of the 1987 FederalElection
and the 1988Referendums.

This legislation amendsthe BroadcastingAct 1942, theRadiocomnuudcationsAct 1983, the
CommonwealthElectoralAct 1918and theReferendum(MachineryProvisions)Act 1984 to
give effect to the decisions madeby the Government in responseto the Committee’s
recommendations.

The amendmentsmade by the Bill to the BroadcastingAct 1942 (the Broadcasting Act)
prohibit the broadcastingof political advertisements at all times. The ban will apply in
respectof all three levels of Governmentand in respect of the Australian Broadcasting
Corporation (ABC) and SpecialBroadcastingService (SBS)as well as licensedbroadcasters.

The exceptionsto thebanon politicaladvertising will be:

exempt matter (relating to natural disasters, civil or military disasters, electoral
information, advertisementsfor goods and services, job vacancies, tender
applications, promotionof the activities of the ABC and SBS, public hearings or,
subject to the regulations,noticesor announcementsrequired by law to be broadcast);

• other than during election periods, matter relating to public health (other than
promotion of particularpublic healthorganisationsorprograins); and

• one policy launch of up to 30 minuteswhich may be carriedfor eachpolitical party
representedin the relevant legislaturebefore the election, to be carriedfree of charge
on written request by the chiefexecutiveofficer of the party.

The Bill also bans advertisingby Commonwealth departmentsand authorities during the
immediaterunup to a Commonwealth electionorreferendwn,andby Territory departments
and authorities dming the run—up to Territory elections. These bans do not apply to
advertisingconsisting of exempt matter. All governments will be subject to the banon
political advertising. It will also prevent broadcastersshowing, on their own initiative,
advertisementswhich contain political matter.

The Bill is not intendedto restrictbonafide reportingor commentaryon political eventsby
broadcasters.

The Bill will not restrictthe rights of individuals with legal standing to seekinjunctive or
otherrelief for a breachof the provisions. By virtue of section 129 of the BroadcastingAct,
the provisionswill be conditions of every licenceor permit pantedunder that Act and, by
virtue of section 132 of the Broadcasting Act, a breachwill also constitutean offence. The
Australian BroadcastingTribunal (Tribunal) will consider broaches of conditions in the
context of its licensing functions and offences will be evaluated in accordance ‘with the
normalarrangements with the Director of Public Prosecutions. However, the Bill will also
give the Tribunal thepowerto seekinjunction-like ordersfrom the FederalCourt to enforce,
or preventlikely breachesof, the proposednewPartlIED of theBroadcastingAct.

The Bill also reaffirms the power of the ABC to determineto what extent and in what
mannerpolitical or controversial matter will bebroadcastby the Corporation, subject only to
the specificrequirements of the BroadcastingAct asproposedto be amended.

The Bill (Part 4) also makes it a condition of multipoint distribution station licencesunder
the RadiocommunicationsAct 1983 that licenseesshould comply with the bans on political
and governmentadvertising asif they were broadcasters.
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The amendmentsmadeby the Bill to the CommonwealthElectoralAct1918 aredesignedto:

require the full disclosureof all income,expenditureanddebtsof registeredpolitical
parties;

• requirethe disclosureby third parties(including auxiliaries of political parties)of any
gifts made by them to political parties or auxiliaries thereof;

require thin! parties to disclose income and expenditurewhich occurs within a
disclosureperiodif it relates to any Commonwealth election,rather than just income
andexpenditurerelatingto the election within that disclosureperiod

empower the Australian Electoral Commission (AEC) to conduct spot audits of
political parties registeredunder the CommonwealthElectoral Act 1918 to test the
parties’ compliance with their obligations under the election funding and financial
disclosureprovisionsof the Act;

require the ABC to publish a list of third parties (ie personsother than political
parties, branches or divisions of political parties, candidatesor members of Senate
groups) who in its view are or may be requiredto furnish funding anddisclosure
returns underthe Act;

empowerthe ABC to conductspot auditsupon any third parties solisted,

provide that future ABC reportson the funding and disclosureprovisions of the Act

must contain a record of all spotaudits;

providethat publication by the ABC of detailsobtained in the courseof spotaudits of
third parties will be restrictedto information relevantto the commissionof an offence
under the Act

enablethe ABC to issuesupplementaryfunding and disclosurereportsat anytime;

create an offenceof hinderingor interfering with the free exerciseby a personof his
or herright to make a gift to a political party;

remove the disparity betweenpublic funding entitlements of SenateandHouseof
Representativescampaignsby increasingthe Senateentitlement to that of the House
of Representatives;and

ensure that the result of an election will not be overturned by the Court of the
Disputed Returns by reason of a breach of the BroadcastingAct 2942 or the
RadiocommunicadonsAct 1983.

The amendment madeby the Bill to theReferendum (Machinery Provisions)Act 1984 is
designedto ensure that the resultof a referendum will not be overturned by the Court of the
Disputed Returns by reason of a breach of the Broadcasting Act 1942 or the
RadiocommunicationsAct 1983.

FINANCIAL IMPACT STATEMENT

The Bill is expected to have no significant impact on Commonwealth expenditure or
revenue,in sofar asit relates to the bans on broadcastingpoliticalor government advertising
or caniage of that material on multipoint distribution station licences under the
RadiocommunicationsAct1983.

It is estimated that the conduct of spotauditsby the AustralianElectoralCommission will
lead to an increasein salary and administrative costs of around $200000 per annumin a
non—election year, and around$300000 per annum in an electionyear. It is estimated that
the increasein the rate of Senateelectionfundingwill leadto increasedcostsof $4.2 million
in anelectionyear.
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NOTES ON CLAUSES

PART I- INTRODUCTORY

Clause1 — ShortTitle

I. This clauseprovides for the Act to be cited as the Political Broadcastsand Political

DisclosuresAct 1991.

Clause2— Commencement

2. This clauseprovidesthat the Act will commenceon the thy on which it receivesthe

Royal Assent.

PART 2- AMENDMENTS OFTHE BROADCASTING ACT 1942

Clause3—Principal Act

3. Formal

Clause 4— Interpretation

4. Thisclauseamendssection4 of the PrincipalAct by:

• replacing the definition of “Parliament” with one of identicaleffect,butdesigned,in
conjunctionwith thenew definitionof “legislatureof a Territory”, to enableseparate
provisiontobemadeforTerritory legislatures;and

• insertingnew definitionsasfollows.

— “broadcaster”is defined to include the ABC, SBS, licenseesunder the
Principal Act and the holders of temporary transmissionor multichannel
servicepermitsunderthat Act.

— “election” is definedto includeby—elections.

— “election period”: The different types of elections covered by the Bill
require separatedefinitions of “election period”. For elections to the
Legislative Council of the State of Tasmania and ordinary elections to the
Legislative Assembly for the Australian Capital Territory the election period
is definedas the period commencing 33 thys prior to the voting thy and
ending at the closeof polling on that thy. The same period applies for a
Commonwealth referendum other than one held on the same thy as a
Commonwealth election,and for electionsfor local government authorities,

The election period for all other elections (Commonwealth, State and the
Northem Territory), and for Commonwealth referendums held at the same
time as Commonwealth elections, is defbiedto commenceeither upon the
thte of issue of the writs for the election or the date of the formal
announcementof theelection,whichever is the first to occur.

— “exempt matter”: a number of different types of matter, which may be
broadcastnotwithstanding the proposedbans,are defined.

“government authority” is defined to mean a Department, a local
government authority or a body established for public purposes by a
government
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— “legislature of a Territory” is defined to mean the legislaturesof the
Australian Capital Tenirmy and Northern Territory, and such other
legislaturesas arespecifiedby regulation.

— “licensee” includes MCS — multichannel service — and temporary
transmissionservicepennit holders.

— “ordinary election” has, in relation to the ACT Legislative Assembly, the
samemeaningasin theAustralianCapital Territory (Electoral)Act 1988.

— “policy launch” is defined as a statement of policy by a political party,
spokenor mitten,with incidental additionalmaterialallowed.

— “political reference” defines matter which if included in an advertisement
for goodsand services provided by governmentsor government authorities
will prevent the advertisement from falling within the definition of “exempt
matter”.

— “public health matter” is definedas matterrelating to public health, but not
promotinga particularpublic healthsystem.

— “referendum” is definedas a referendumrelating to an alteration of the
Constitution.

Clause S — Functionsand Powersof Tribunal

5. This clausemakesit a function of the Tribunal to determineguide—lines in respectof
the timing and presentation of broadcastpolicy launches.Thoseguide—lineswill be made by
order under section 17 of the BroadcastingAct, which requiresthat ordersmust be tabled in
both Houses of the Parliament in the same manner as regulations and are subject to
disallowance.

Clause6 — Insertion of newPart

6. This clause inserts in the Principal Act a new Part till) - POLITICAL

BROADCASTS.
New section 95 providesthat the Partappliesto licencesor permits(multichannel or
temporarytransmission permits)granted under the Broadcasting Act before or after
commencementof the Part. Newsubsection95(2)affirms the Parliament’s intention
that sections 95A to 9SF (inclusive) should operate to the greatest extent validly
possible.

New section 95A is intended to prohibit broadcasters carrying political
advertisementsas definedby the section whetheron their own behalfor on behalfof
or at the mçuestof anotherperson. The ban isintended to operateat all times.

The expression “political advertisement” occurs throughout the remalning ban
provisions in the new sections95B, 95C and 95D. While the Bill defines “political
advertisement”, it does not define the concept of “advertisement” itselt
“Advertisement” is intendedto be giventhe widestpossibleinterpretation, consistent
with what is ordinarily understoodto be an advertisement

It is intendedthat “advertisement” will not include for example bona tide reportsof
news or current affairs, including documentaries, talk back programmesor editorial
commentby broadcasters.
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“Political advertisement” is definedasan advertisementcontaining“political matter”,
which is in turn defined to meanmatter intended or likely to affect voting at an
election or mattercontaining “prescribed material”. “Prescribedmaterial” includes
material that is or is likely to be an issuein respect of an election. Separateprovision
is madeforelectionsfor all levelsof government.

New section95B relates to Commonwealth election or referendum election periods
as defined. New sections 95C and 95D operateduring Territory, State and local
government electionperiods as defined. Theseprovisions therefore differ from new
section95A in that their operationis limited to electionperiods.

Under new section 95B broadcastersare prohibited from carrying certain
advertisements.

— Subsection(1)prohibits a broadcaster carrying arty matter (other than “exempt
matter” asdefined)onbehalf of the Commonwealthor its authorities.

— Subsections (2), (3) and (4) prohibit a broadcasterfrom carrying political
advertisementson behalf of any otherGovernment, authority (including local
government) or other person.

— Subsection (4) also prohibits broadcasters from carrying political
advertisementson their ownbehali

The prohibition on broadcasterscarrying political advertisementsin sections950,
95C and 951)during relevantelectionperiods differs from the similar prohibition in
section 95A. The electionperiodprohibition applies to advertisementswhich are
intendedor likely to affect voting at the particularelection to which the period relates
or which includes “prescribed material”. “Prescribed material” includes material that
is or is likely to be an issue in respectof thatelection.

Subsection950(5) restricts the operation of the ban during the election period for a
by—election for the Houseof Representativesto broadcastingcovering part of the
relevant electoralDivision.

New section 95C relates to election periods for Territory or Territory local
governmentelections. The sectionprohibits broadcastersfrom carrying:

— advertisements (other than “exempt matter” as defined) on behalf of a
Territory governmentor its authorities;

— any political advertisement on behalf of any other government, authority

(including local government)or otherperson; and

— political advertisementsonthe broadcaster’sown behalf.

New section 951) relates to election periods for State or State local government
elections. The section prohibitsbroadcastersfrom carrying:

— any political advertisementon behalfof any government, authority (including
local government)or otherperson; and

— political advertisementson thebroadcaster’s own behalf.

New section95Epermitsbroadcastersto carry“policy launches” as defined,on a fite
of chargebasisandat the requestof the chiefexecutiveofficer of apartyrepresented
in the relevantParliamentbefore the election. If broadcastersdecide to carrypolicy
launches,they will be requiredto give “reasonable opportunities” to broadcast policy
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launches to other partiessimilarly representedin that Parliament. Policy launches
may be carriedonly onceand musE be confinedto a spokennrwrkrenpresentationof
all or anyof the party’spolicies. Incidentalmaterialmay be included.

New section9SFrequirestheTribunal to takeall reasonablestepsto consider and
deal immediatelywith complaintsor information aboutallegedcontraventionsof the
precedingprovisionsof the Part. This provisionrecognisesthe needfor the Thbunal
io dealwith complaints etc.onthis topic asswiftly aspossible.

• Newsection950 gives the Tribunal the right to seekinjunctionlike orders from the
Federal Court to prevent, or preventthe continuation, of a contravention of the Part.
The provision clarifies the standingof the Tribunal to seekthose ordersbut is not
intendedto interferewith the right of any otherpersonto seeksimilarordersunder
any other enactmentor under the general law.

Clause7— Broadcastingor televising of political matter or controversial matter

7. This clauseamendssection 116 of the Principal Act to clarify that broadcasterscan
only carrymaterialnototherwise prohibited in new Part1111)of theBroadcastingAct.

Clause8— Identification etc. in relation to political matter

8. This clauseamendssection 117of the PrincipalAct to cater for changesin definitions

referredto above.

PART 3- AMENDMENTS OF THE COMMONWEALTH ELECTORAL ACT 1918

Clause9— Principal Act

9. Formal

Clause10- Reportsby Commission

10. This clauseamendssection 17 of the Principal Act to make specialprovision for the
reporting by the AEC of matterswhich arise under the election funding and financial
disclosureprovisionsof the Act.

11. Paragraph (a) of the clauseinsertsnewsubsections17(2A), (28)and (2C).

• New subsection 1 7(2A) will require the AEC to include in the report which it is
requiredto produce aftereach general election and half—Senate election a list of the
namesof all personswho in the ABC’s opinion are or may be required to furnish
undersubsection 305(1) of the Act a returnof gifts received,or under subsection
309(4)of the Act a returnof electoralexpenditure.

New subsection17(2B) will enable the the ARC to producesupplementary reports
relating to the election funding and financialdisclosureprovisionsof the Act.

Newsubsection 17(2C) will require the AEC to include in its reports relating to the
election funding and financial disclosureprovisionsof the Act details of spotaudits
which it hasconductedunder new subsection316(2A)of personswhich it has listed
undernewsubsection17(2A),andregisteredpolitical parties.

12, Paragraph (b) amendssubsection17(4)of the PrincipalAct to requirethe Minister to
table supplementaryreportsproduced by the ABC undernew subsection17(2B).
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13. Paragraph(c) insertsa new subsection17(5)in the PrincipalAct, which providesthat
particularsof mattersrequiredto be reportedundersection 17 neednot be included in more
than onereport.

Clause11- lnsertionof newsection

14. Thisclauseinserts a new section 17A in thePrincipal Act, prohibiting the AEC from
including in reports it produces under section 17 of the Act particularsof information it has
obtained in a spotaudit under new subsection316(2A) of personswhich it has listed under
newsubsection17(2A),unlessin the AEC’s view the infonnationrelates to an offencewhich
has or may have been committed against the election funding and financial disclosure
provisionsof the Act.

Clause12— General entitlement to funds

15, This clause amendssection 294 of the Principal Act soas to bring the basic funding
rate for Senateelections into line with that applying at House of Representativeselections:
60 centsper first preferencevote.

Clause13— Expenditureincurredfor political purposes

16. Subclause(I) amendssection 305 of the Principal Act to require third parties to
disclosegifts receivedwithin a disclosureperiodwhich were usedto fund expenditurefor a
political purposein relation to any Commonwealth election, rather than just expenditure
relating to the electionwithin thatdisclosureperiod.

17. Subclause(2) is a transitional provision which ensuresthat section 305 as amended
will notapply retrospectively to gifts which werereceivedprior to the commencementof the
amendmentsof section305,and which werenot at thattimedisclosable.

Clause14— Interpretation

18. Subclause(1) amendssection 308 of the Principal Act to include in the definition of
“electoral expenditure” the incurring of expenditure on the making of gifts to political
parties, candidates,membersof Senategroups, or any otherpersonor body specifiedby the
ABC by notice in the Gazette. The effect of this is that such expenditure will be requiredto
be disclosedunder section 309 of the Act, unless the total of all electoral expenditure
incurred in relation to an election by the personor body to whom or to which section 309
appliesdoesnot exceed$200.

19. Subclause(2) is a transitional provision which ensuresthat section 309 will not by
reasonof the amendmentsto section308 apply retrospectively to expenditureincurred prior
to the commencementof the amendmentsof section308, and which was not at that time
disclosable.

Clause15-Insertion of new Division

20. This clauseinserts in PartXX of the Principal Act a new Division 5A,consistingof a

new section314AA.

• Theeffect of newsubsection314AA(l) is to require the full disclosure, at the end of
each financial year, of all income,expenditureand debts of registeredpolitical
parties.

New subsection314AA(2) makesit clearthat nothing in new subsection3 I4AA(1)
requiresparticulars of a person or organization who made a gift or gifts to a
registeredpolitical party to be included in a return if the value of the gift or the total
valueof all the gifts, whichever the casemay be,was lessthan $1 000.

New subsection 314AA(3) is a transitional provision which ensuresthat the first
return to be lodgedunder new subsection314AA(l) needonly include particulars
relating to theperiod after the commencementof the section.
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Clause16— Offences

21!. Thu clatiséamendssectionfl5 of the Principal Act to makeit anoffenceto:

fail tolodge a returnunder new section314AA;

lodgean incompletereturnunder that section;

knowingly lodgea falsereturn under that section;or

• knowinglyprovide falseinformation relating to a returnunderthat sectionto a person
who is required to furnish such a return.

22, It also amendssubsection3 15(8)of the Principal Act to provide that wherea person
is convicted for failing to furnish a returnunder section 314AA on the due date, a separate
offencewill arisein respectof eachdayafterhis or her conviction on which he or she falls to
furnish the return.

Clause17—Investigationetc.

23. This clauseamendssection 316of the PrincipalAct to empower the AEC to conduct
spot audits of registered political parties, or persons it has listed under new subsection
l7(2A), in order to find out whether the registeredpartiesor listed personshave complied
with their obligations under the election funding and financial disclosureprovisions of the
Act. The powersconferred on the ARC -. to requiretheproductionof documentsor things,
and/orthe giving of evidenceon oath will be similar to those alreadyconferredby
subsection316(3), but will be ableto be exercisedevenwhere there are no grounds for
believing that a contravention of the Act may have occurred.

Clause18—Insertion of newsection

24. This clause inserts a new section318A in the Principal Act.

o New subsection318A(1) providesthat a person’s obligations to furnish returnsare
notdiminished simply becausethe persondoesnot appearonthe list producedby the
ABC under newsubsection 17(2A).

• New subsection 318A(2) provides that the fact that a personappearson the list
produced by the ABC under new subsection 17(2A) does not by itself place
obligationson the personto furnish returns.

Clause19— Inspectionandsupplyof copiesof claimsand returns

25. This clause amends section 320 of the Principal Act to provide that the returnsof
income,expenditureanddebtslodgedby aregisteredpartyundernewsection314AA will be
madepublicly available at the endof August in the year in which the returnsarelodged.

Clause20— Indexation

26. This clauseamendssection321 of the Principal Act to provide that the baseSenate
election funding rate of 60 centsper first preference vote will in future be indexed in
accordancewith the CPI as if it had beenapplicable since 21 February1984 and hadbeen
indexed in accordancewith the CPI eversince.

Clause21—Interferencewith political libertyetc.

27. This clause amends section 327 of the Principal Act to createa new offenceof
hindering or interfering with the freeexerciseby a personof his or her right to make a gift to
a political party. Thepenalty prescribedis $1 000,or imprisonment for 6 months1or both.
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Clause22— Voiding electionfor illegal practicesetc.

28. Thisclauseamendssection362 of the PrincipalAct soas to ensurethat the resultof
an election will not be overturned by the Court of Disputed Returns becauseof’ a
contraventionby any personof the BroadcastingAct 1942or the RadiocommunicationsAct
1983.

PART 4- AMENDMENT OFTHE RADIOCOMMIJNICATIONS ACT 1983

Clause23— PrincIpal Act

29. FormaL

Clause24- Conditionsto which transmitter licence issubject

30. The clause makes it a condition of multipoint distribution station licencesunder the
RadiocommunicationsAct 1983 that licenseeshould comply with the bans on political and
governmentadvertisingasif theywere broadcasters.

PARTS- AMENDMENT OF THE REFERENDUM (MACHINERY PROVISIONS)
ACT 1984

Clause25— Principal Act

31. Formal.

Clause26— Insertionof newsection

32. This clauseinserts a new section 108A in the Principal Act. That new section
provides that the result of a referendum must not be overturned by the Court of Disputed
Returnsbecauseof a contravention by any personof the BroadcastingAct 1942 or the
RadiocommunicationsAct 1983.
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