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PRAWN EXPORTPROMOTION BJ~L1994

GENERAL OUTLINE

1. The prawn sectoris an importantcomponentof the Australian fishing industry, S
providinga significant input to anumberof regionaleconomies.However,over some
years,market shareandearningshave beenerodedthrough directcompetition in overseas
markets from aquaculturedprawns.

2. Facedwith thesepressures,the prawn industry hassoughtCommonwealth
Government assistance inworking to increasethe export value of Australian sea-caught
prawns, especiallythosesoldon the Japanesemarket.

3. The industry hasdevelopedapromotional strategyinvolving innovative marketing
to differentiateAustralian sea-caughtprawnsfrom the overseasfarmedproduct.

4. The Government hasagreedto collectfundsfor the schemeby meansof aprawn
boatlevy and prawn export charge.Theseare imposedunder the Prawn BoatLevy and
the Prawn Export Charge Bills. This, the Prawn Export Promotion Bill, provides for the
collection, managementandexpenditureof the fundscollected.A large partof this Bill
follows the modelestablishedin the Primary Industries Levies andCharges Collectinn
Act 1991,which setsout a standardframework of provisions to cover the collectionof
leviesand charges in respectof primaryindustry commodities.

FINANCIAL IMPACTSTATEMENT

5. Thepromotion will befundedonly by the abovenamedlevy and charge.As all
expenditure, including administration, will befunded from thesecollections,theproposal
will have noimpacton the Commonwealth Budget.

I
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NOTESONINDIVIDUAL CLAUSES

Clause1: Shorttitle

6. Thisclauseprovidesfor the ActtobecalledthePrawnExportPromotionAct
1994.

Clause2: Commencement. 7. ThisclauseenablestheAct tocomeinto effecton thesamedayasthePrawnBoat
Levy Act 1994.ThePrawnExportChargeAct 1994will also comeinto effecton that
date.This is becausethethreeActs will becomplementary.

Clause3: Interpretation

8. This clausedefinestheterms“annualoperationalplan”, “AustralianPrawn
Promotion AssociationLimited”, “collecting authority”, “collecting organisation”,
“FRDC”, “levy”, “levy payer”, “mariculture installation”,“netweight”, “organisation”,
“prawn”, “R&D Plan”, “ResearchandDevelopmentAct”, “sea”, “sea-caughtprawn”,
“sea-caughtprawnproduct”and“State”.

9. Thesedefinitionscarrythroughto anymentionsof thesetermsin thePrawnBoat
Levy Bill andthePrawnExportChargeBill.

Clause4: Applicationof Act to Crown

10. ThisclauseprovidesthattheAct will bind theCrownin rightof the
Commonwealth, eachof the States(definedinclause3 toincludethe NorthernTerritory
andNorfolk Island)andtheAustralianCapitalTerritory,butdoesnot maketheCrown
liable to beprosecutedfor anoffence.

Clause5: Prawnexport nromotionfunctionof FRDC

11. FRDCsfunctions,as setoutin theResearchandDevelopmentAct, do not
providefor activitiesby way of financingpromotion.However,newfunctionsmay be
conferredon aResearchandDevelopmentCorporationby anotherAct. Accordingly,this
clauseconferson FRDCthefunctionof providingfundsfor approvedprawn export
promotionactivities.

12. Sub-clause5(2) definesan approvedprawnexportpromotionactivity. The
activity needstobe related tosea-caughtprawn promotionandconsistent withFRDCs
R&D Plan,whichhasbeenapprovedby theMinister.The activitymust alsobeapproved
by theprescribedindustryorganisation.

Clause6: Prescribedindustry organisation

13. Thisclausedefinestheprescribedindustry organisation.Unlessregulations
prescribinganotherorganisationor bodyaremade,theprescribedindustryorganisation
is theAustralian Prawn Promotion AssociationLimited.

Clause7:FRDC plansetc

14. Section13,Division 3 of Part2 andsection28 of theResearchandDevelopment
Act providefor agreements betweenResearchandDevelopment Corporationssuchas
FRDC andpersons carryingout activitiesundertheAct, 5 yearR&D Plans,Annual
Operational PlansandAnnual Reports. Sub-clause 7(1) subjectsprawn promotionto the
same planning, approvalandreportingproceduresasresearchanddevelopmentactivities
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andenablesagreementssimilar to researchanddevelopmentagreementstobemade
betweenFRDCandapersonororganisationcarryingout anapprovedprawn export
promotionactivity.

15. Sub-clause7(2) requiresFRDCto obtainthe prescribedindustryorganisation’s
approvalin respectof sectionsof R&DPlansandAnnual OperationalPlansthat dealwith
prawnpromotionbeforethePlansaresubmittedfor theMinister’s approval.

Clause8: Paymentof levy moneytoFRDC

16. Thisclauseprovidesthatall levymoneys,plusmoneyscollectedaspenaltyunder
clause17, will go to FRDC viatheConsolidated RevenueFund.

Clause9: Useof levymoney

17. Sub-clause9(1) providesthattheprawnpromotionschemewill beableto benefit
both fromtheleviesandpenaltypaymentscollectedandfrominterestearnedon them.

18. Sub-clause 9(2)specifieshow levymoneymaybe expended,ie, on approved
prawn promotionactivitiesandoncoveringadministrativecostsincurredby

• theCommonwealth,specifically theDepartmentadministeringthelegislation;

• FRDC;and

• theprescribedindustry organisationin doinganythingfor thepurposesof this Act, eg
providingadviceto FRDC.

19. Sub-clause 9(3)placesacheckon FRDCdebitingfundsto coverits own
expensesin managingtheprawn promotionfunds. All paymentsto coveradministrative
expensesincurredby FRDCarerequiredto be approvedby theprescribedindustry
association.

20. Sub-clause9(4) requirestheinvestmentof fundsnot immediatelyneededin
prawn promotionor meetingthe administrativecostsoutlinedabove.

Clause10: Whenlevy duefor payment

21. Thisclauseprovidesfor thetimingof levypaymentsto beprescribedby

regulation.

Clause11: Collectionagreem~ntswith States

22. Thepurposeof thisclauseis toprovideone ofthemeansthatcanbe usedto

achieve levycollection.

23. Sub-clause11(1)providesthatthe Commonwealthmayenterinto agreements
withaStatefor thepurposesof collectinglevyin thatState onbehalfof the
Commonwealth.

24. Sub-clause11(2)outlineswhatmayconstitutesuch anagreement.

25. Sub-clause11(3)providesthatwhile anagreementis in force paymentsof I
amountsof levy in thatStateareto bemadethroughthe appropriatecollectingauthority
andthe collecting authoritymayretainout of any moneyowedby it to apersonan
amount thatthepersonis liable to pay inlevy.
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26. Sub-clause11(4) stipulatesthatwhereamountsof levyaredeductedor paidfrom
moneyspayableto aperson, thatpersonis dischargedfrom furtherliability to pay levyto
theextentof the amountpaidordeducted.

27. Sub-clause11(5) requires thatthe Secretarygivenoticein the Gazettewithin 21
daysof agreements thathave beenenteredinto with collectingauthorities.

28. Sub-clause11(6)allowsthatfailure to givenoticein theGazettewill not invalidate
anycollectionagreement.. 29. Sub-clause11(7)providesforpaymentof expensesby FRDCto thecollecting
authorityin accordancewith the termsof theagreement.

30. Sub-clause11(8) bindsFRDCtopaytheamountsmentionedin sub-clause11(7)
asif it wereaparty totheagreement.

Clause12: Collectionagreementswith collectingorganisations

31. As anothermeansto achievinglevy collection, this clauseenablestheSecretaryof
theDepartmentadministeringtheAct toappointanon-government organisationasthe
Commonwealth’sagentfor this purpose.

32. Sub-clause12(1)providesthatthe Secretarymayenterinto agreementswith a
non-governmentorganisationfor thecollectionof levyon behalfof theCommonwealth.

33. Sub-clause12(2)outlineswhatmay beincludedin such anagreement.

34. Sub-clause12(3)providesthatwhile anagreementwith acollectingorganisation
is in forcein relationto levycollection,paymentsof amountsof levy areto be made
through thatcollectingorganisation.

35. Sub-clause12(4) stipulatesthatwhereamountsof levyarepaidby aperson,that
personis dischargedfrom furtherliability topay levyto theextentof the amountpaid.

36. Sub-clause12(5)requires thattheSecretarygivenoticein theGazettewithin 21
daysof agreementsthathave beenentered intowith collectingorganisations.

37. Sub-clause12(6)allows thatfailure togivenoticein theGazettewill notinvalidate
anycollectionagreement.

38. Sub-clause12(7)providesforpaymentof expensesby FRDCto thecollecting
organisationinaccordancewith the termsof theagreement.

39. Sub-clause12(8)binds FRDCto paytheamountsmentionedin sub-clause12(7)
asif it wereaparty tothe agreement.

Clause13: Industryconsultation

40. ThisclauseprovidesthattheSecretaryis to consultwith theprescribedindustry
organisationbeforeentering intoanagreementfor the collectionof levywith a State,
Territoryor organisationother thantheprescribedindustryorganisation.Failureto
consultdoesnot,however, invalidateanagreement.

Clause14: Applicationof Audit Act

41. Thisclauseprovidesthatnoneof theaccounting, banldngor auditprovisionsin
the AuditAct 1901 applytoamountscollectedby collectingauthoritiesor organisations
until theyarepaidtothe Commonwealth.Therequirementsrelatingto themanagementof
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thefundsbeforepaymentto theCommonwealth willbeassetout in thisBill andinthe
relevant agency agreement.

Clause15: Exemptionof smallexportsfrom duty

42. Toensurecost-efficient collectionof levy, sub-clause15(1)providesathreshold
of 5000kilogramsperfinancialyear ofprawnexportsbelow whichthereis noliability
for anexportertopay levyunderthePrawnExportChargeBill.

43. Sub-clause15(2)providesthat,if theamountof prawns exporteddoesexceed
5000kilograms,thenthelevy ispayableon thewholeamountof exports,not merelyon
theamountby which it exceeds5000kilograms.

44. Sub-clause15(3)providesthattheduedatefor paymentof levy in respectof
prawnexportscannotpre-datethedayon whichthe amountof prawnsexportedfirst
exceeds5000kilogramsin afinancial year.Thisprotectsthelevypayerfromthe
possibilityof being leviedpenaltyfor latepaymenton anycomponentof prawns exported
beforethetotalexceeded5000kilograms.

Clause16: Commonwealthnot todiscriminateor givepreference

45. The ConstitutionprovidesthattheCommonwealth,in makinglawsrelating to
taxation,or to trade,commerceorrevenue, shallnotdiscriminateor givepreferenceto
oneStateorpartof aStateoveranother.Thisclauseprovidesthatthesamerequirement
will applyto thedraftingof agency agreements.

Clause17: Penaltyfornon-payment

46. Thisclausesetsthepenaltyto applyto latepaymentof levy.

47. Penaltyis tobecalculatedattheend ofthefirstmonthduringwhichit is due atthe
rateof2%on the amountof levyoutstandingduringthatmonth.Foreachsubsequent
month,calculationsof penaltyaretobemadeon acompound basis,ieon the sumof levy
thenpayablepluspenaltyalready accruedattheend oftheprevious month.

Clause18: Remissionof penalty

48. ThisclauseprovidesthattheMinisteror anauthorisedpersonmayremitthe
wholeorpartof anamountof penalty.

49. Sub-clause18(2)restrictsthepowerof anauthorisedperson(butnot of the
Minister)toremit penalty. The amountremittedby theauthorised personmustnot exceed
$2000,orsuchlower figure asis specifiedin the authorisation.

Clause19: Recoveryof levyetc.

50. Thisclauseprovidesfor therecoveryof levy andpenaltiesasdebtsdue tothe

Commonwealth.

Clause20: Refundof levyetc.

51. Thisclauseprovidesfor refundstobemadein thecaseofoverpaymentsof levy

and otheramounts.

Clause21: Powerto call for information

52. Thisclauseprovidesthat anauthorisedpersonmaywrite to apersonrequiring
informationonmattersthatarerelevanttotheoperationof theAct.
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53. Increasingly,dataarebeing storedin formsthataremachine-readableonly and
thusnot in formsthatareimmediatelyintelligible. Clause21 recognises thisandprovides

S for areasonabletimeto be specifiedin thenoticerequiringtheinformation.It is also
providedthatanoticerequestinginformation may requiretheinformationtobeverified
by statutorydeclaration.

Clause22: Offencesin relationtoreturns etc.

54. Thisclause detailsoffencesfor failing to submitor provideareturnor information
asrequiredunderthe Actand forpresentingfalseormisleading information.Under
currentlegislation,apenaltyunit is equivalentto $100.

55. Sub-clause 22(2)restrictsthepurposesforwhichreturnsof informationunderthe
Bill areadmissibleasevidencein prosecutions.This is intendedtoremoveany
extraneousdisincentiveto boatownersandprawnexportersprovidingaccurate
information.

Clause23: Conductof directors.servantsandagents

56. This clause stipulatesthat,subjectto certainconditions:-

theconductof directors,servantsandagentsof abody corporatemaybetakenas that
of thebody corporate,and

theconductof agentsactingfor apersonotherthanabody corporatemaybetakento

be thatoftheotherperson.

Clause24: Appointmentof authorisedpersons

57. This clauseprovidesthattheSecretarymayappointapersonemployedby,or in
theserviceof, acollecting authorityorcollectingorganisationtobeanauthorisedperson
for thepurposesof seeking returnsor information under clause21. TheSecretarymay
appointan officerof the AustralianPublicServicetobeanauthorisedpersonfor thisand
all otherpurposes specifiedin theBill, ie thosesetoutin clauses18,21 and25.

Clause25: Publishingof information

58. This clauseis intendedtoenabletheprescribedindustryorganisationto
adequatelycarryout its responsibilitiesin advising theMinister.To enhancethe
organisation’sability to analysetrendsand toconsultlevypayers,it is considered
necessaryfor theDepartmenttohavetheability toreleaselevy statisticsandnameand
addressdetailsof levypayersto theprescribedindustry organisationandto otherpersons
asdeterminedby theSecretary.

59. Sub-clause25(2)ensuresthat informationaboutlevypaymentsmay bemade
availableonlyin theform of compiledstatistics,whichmaintaintheanonymityof levy
payers.

Clause26: Reconsiderationandreviewof decisions

60. Sub-clause 26(1)allows for apersonwhois dissatisfiedwith a “relevant
decision”to requestthe Ministerto reconsiderthe decision.,

61. Sub-clause 26(2)stipulatesthattherequestforreviewmustbemadewithin 28
daysof thedecision comingtothenoticeof thepersonmakingtherequest.

62. Sub-section26(3)requiresreasonsto beincludedin requestsfor review.
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63. Sub-clause26(4)requirestheMinister,within 45 daysofreceivingtherequest,to
reconsidertherelevantdecisionandmakeadecisioneitherin placeof theoriginal
decision(whetherin the sametermsor not)or torevokeit.

64. Sub-clause26(5)providesthatafter reconsideringarelevant decisiontheMinister
must inform, inwriting, thepersonrequestingthereviewof theresult.

65. Sub-clauses26(6), (7)and(8)provide thatapplicationmaybemadeto the
AdministrativeAppealsTribunal(AAT) for areviewof arelevantdecision.Anynotice
advisingapersonof arelevant decisionmustincludereferencetothefact thatareviewby
theAAT is availableto thatpersonif desired.

66. Sub-clause26(9)providesthatfailure to includeadvicethatAAT reviewis
availableto apersonwifi not invalidatethe decision.

67. Sub-clause26(10)defines“relevant decision”to meanadecisioninvolving the
remissionof penaltyfor latepayment.

Clause27: Delegationby Secretary

68. ThisclauseprovidesthattheSecretarymaydelegateanyor all of his or her
powersunderthislegislation,otherthanthepowerto appointauthorisedpersons,to an
officerof theDepartment.A delegatewhenexercisingadelegatedpoweris subjecttothe
directionof the Secretary.Thedelegationswill bemadetothemostseniorofficer
available,but, aswith collectionagreementsin othercommodityareas,forpurposesof
clause12, thedelegateis unlikely tobe aseniorexecutiveserviceofficer.

Clause28: Regulations

69. Thisclausemakesprovisionfor theGovernor-Generaltomake regulations under
theActprovidingfor, but notlimited to, themannerandpaymentof levyandother
moneys,thekeepingof accountsandotherrecordsin respectof boatsandprawn
exports,furnishing returnsandinformationandsettingpenaltiesfor breachesof the
regulations.

70. Tochangethedefinitionof a“prawn” for thepurposeof levy collection,sub-
clause 28(3)requirestheGovernor-Generaltotake accountof anyrelevant
recommendationmadeto the Ministerby theprescribedindustryorganisation.

71. Sub-clause28(4)requirestheprescribedindustryorganisationto obtainapproval
from its immediatelyprecedingannualgeneralmeetingbeforemakingany
recommendation aboutthedefmitionof “prawns”.

Clause29: Orders

72. Thisclauseprovidesfor theMinisterto havepowertomakeOrdersconsistent

with thisAct.

Schedule

73. TheSchedulelists speciescurrentlycoveredby thedefinitionof prawns.
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