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AMENDMENTS OF PRIMARY INDUSTRIES ANt) ENERGYLEGISLATION
AMENDMENT BILL 1993

OUTLINE

I. The amendmentsto Part 6 of this Bill maketechnical improvements to the
provisionsintendedto providea clear legislativebasisfor an ‘import offset”
arrangement operatedby the Ausualian DairyCorporationwhen making market
support payments.

2. Theproposedamendmentto Part8 insertsa new clause 25A into the Priniarv
Industries and Energy Legislation Amendment Bill 1993 to amendthe Fisheries
ManagementAc: 199? to makeclear that where a provision of the Principal Act
couldhave an application that would exceedthe Commonwealthslegislative
power, thenthe provision operatesto preserveParliament’s intention that the
provision of the Principal Act hasan application that is within the
Commonwealth’s legislativepower.

3. In somerecentcasesthe high Court hasconstrued legislation to haveapplications
that it has found to be in excessof the Commonwealth’slegislativepowers. It has
thenfound the provisions incapable of beingreaddown, the result being that the
provisions have beenheld invalid evenin relation to classesof casesto which
they couldhave validly appliedif they hadbeenlimited to thoseclasses.For
example,in Chu KhengLim v Ministerfor Immigration,LocalGovernmentand
Ethnic Affairs (1992) 110 AIR 97, a majority of the High Court held that a
sectionproviding that a court ‘is not to onler the releasefrom custodyof a
designatedperson’ purportedto apply, notonly to lawful custody,but also to
unlawful custody. The majoritythen proceededto hold that the latter application
wasinvalid andinseverablefrom the application of the sectionto lawful custody,
and hencewas wholly invalid.

4. The proposedclauseis intendedto enablesuchlegislation to be upheld to the
extent of the circumstancesto which it could validly apply if it were expressly
limited to thosecircumstances.

FINANCIAL IMPACT STATEMENT

5. The amendmentswill not affectGovernmentexpenditureandwill have no
staffing implications for the Department of Primary Industries andEnergy.
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NOTESON AMENDMENTS AND NEW CLAUSES

AMENDMENT I

Clause21 — Imnort offsetarrangement

6. Thisamendmentreducesa manufacturer’sfutureentitlementto marketsupport
paymentswhensimilardairy productshavebeenimported.

AMENDMENT 2

Clause21 - imuonoffsetarrangement

7. Thisamendmentenablesthe Corporationto determinewhetherthemarketsupport
paymentsshouldbereduced,andthe amountof anyreduction,resultingfrom a
manufacturerimportingdairyproducts.

AMENDMENT 3

Clause21 - importoffsetarrangement

8. This amendmentdeletesproposedsubsection94A(5), whichis redundanthaving

regardto amendments(1) and(2).

AMENDMENT 4

Cause25A - Insertin2newSection9A - Act not to apply co asto exceedCommonwealth

power

9. Thisclauseprovidesfor the insertionin theFisheriesManagementAct 1991 of a

newsection9A.

10. Subsection9A(l) will declarethat if aprovisionof the Act would,apartfromthe
operationof new section9A, havean invalidapplication,but alsohasat leastone
valid application,thenit is theParliament’sintentionthat theprovision is notto
havethe invalid application,butis to haveeveryvalid application.

11. Subsection9A(2) will provide that theprovisionis notto havea particularvalid
actionif -

(a) it is clearthat theprovisionwasintendedto operateonly if the invalid
applicationhad beenwithin theCommonwealth’slegislativepower;or

(b) thevalid applicationwould operatein a substantiallydifferentrespectthan
it wouldhaveoperatedhadthe invalidapplicationbeenvalid.

12. The proposednew section9A will operateonly wherethereis no contrary
intentionin the legislationitself. Newsubsection9A(4) providesthat thenew
Sectionwill apply toall provisionsof theFisheriesManagementAct,whether
enactedbeforeor atthecommencementof the new section9A.
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13. Newsubsection9A(5) definestheterms ‘application’, ‘invalid application’and
‘valid application’ for thepurposesof thesubsection.
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