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Racial Discrimination Legislation Amendment Bill 1992

Outline

ThisBill amendstheRacialDiscriminationAct 1975 tomakeracial vilification unlawful,

arid also amendsthe CrimesAct 1914to createanoffenceof racial incitement.

2. Theamendmentto theCrimesAct makesit anoffencetostir np hatredagainsta

personor groupof personson thegroundof race,colourornationalor ethnicorigin and

providesa maximumpenaltyof imprisonmentfor 12 months.

3. Theamendmentto theCrimesAct alsomakesit anoffencepunishableby a

maximumpenaltyof 2 yearsimprisonmentto inspire fearthatviolencemaybe used

againstgroupsof personson thegroundsof their race,colouror nationalorethnic origin.

4. Theamendmentto theRacialDiscriminationAct makesit unlawful fora personto

do anactthat is likely in all thecircumstances,to stir up hatred,seriouscontemptor severe

ridicule againsta personor a groupof personson the groundof race,colouror nationalor

ethnicorigin, andmakesexemptionforcertainactsdonein good faith. The amendment

alsomakesit unlawful to incite thedoingof unlawful acts.

financialJmpactStatement

Forlegislationprohibiting racialvilification to be of any long termbenefitit will be

necessaryfor thereto be anextensivepublic awarenessandeducationcampaign.The

HumanRightsandEqualOpportunityCommissionwill conductthepublic awarenessand

educationcampaign.Thereareno costsinvolvedfor this financialyear. Subsequentyear

costsareestimatedby theHumanRightsandEqualOpportunityCommissionto be$.603m

for 1993-94financialyear$1.177for 1994-95and$740,000for 1995-96financial year.
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Noteson Clauses
Part!

ThisPartof the Bill is mechanicalanddealswith what the legislationwill becalledafter it
is enactedandalso,in clause2, statesthattheBill will not takeeffectuntil 3 monthsafter
the Bill receivestheRoyalAssentfrom theGoveinor-General. (
Clause1: Shorttitle

This legislationis to hecalledtheRacialDiscrimination LegislationAmendmentAct
1992.

Clause2: Commencement

This legislationcomesintoeffect3 monthsafter thedateit receivestheRoyal Assent.

Part2

ThisPartamendstheCommonwealthCrimesAc: 1914 to providefor acriminaloffenceof
RacialIncitement. Racial Incitementisdefinedin theBill to meanthedoingof apublic
actthatis racially offensive. A public actis definedin theBill to meananyactionthat
communicateswordsor actionsto the public, by suchmeansasradio, television,
newspapers,andatpublic rallies. It alsoincludescertainphysicalgesturesor thedisplay
of someparticularlyoffensiveclothingor emblems.A raciallyoffensiveactis an actthat
consideringall thecircumstancesof theparticularcasewould belikely to stir up hatred
againstpeopleon thegroundof theftrace,colour,nationalor ethnicbackground.

It is intendedthatit benecessaryto showthatthepersondid theactknowingthatit would
be likely to stir up racial hatred.

Wherethepublic actis donewith theintentionof causingpeopleto fear that actual
violencemightbe usedagainstthemthen thatis regardedas amoreseriousoffence
carryinga greaterpenalty. Theseamendmentsareaimedatthe extremeracistpropaganda
of groupssuchas someNeo-Naziorganisationsandthoselike the Ku Klux Klan of the
UnitedStates. It will not bepossibletoprosecutesomeoneunlessit is clearthattheir
statementsor actionsaredesignedto incite hatredor fearof violence. An offencecannot
becommittedby mererecklessnessasto the likely outcomeof the actions. It is therefore
likely thatonly themostseriouscaseswouldbe coveredby theoffenceprovisions.
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Clause3: PrincipalAct

ThisclauseindicatestheAct amendedin Part2 of this legislation is the CrimesAc: 1914.

Clause4: Long title

Thisclauseamendsthelong title of theCrimesAct.

Clause5

Thisclauseinsertsanew part-PartIVA - into theCrimesAct

(I) New section57(1)definesthewords“act” and“public act” usedin the legislation. It
is intendedto emphasizethatraciallyoffensiveconductthattakesplaceprivately
ratherthanpublicly is not an offencein termsof new subsections59(1)and59(2).
For raciallyoffensiveconductto bean offenceundernew subsection59(1)it mustbe
apublic actas definedin thissectionor an actasdefinedin this sectiondonepublicly
i.e. communicatedto thepublic.

(2) New section58 definesthetermsracially offensiveas usedin subsections59(1)and
(2).

(3) New subsection59(1)makesracial incitementanoffenceandprovidesamaximum
penaltyof 12 months.

(4) Newsubsection59(2)dealswith acts thatcausepeopleto fearthatviolencemightbe
usedagainstthem. The subclausethereforedealswith assaultratherthanbattery. An
assaultatcommonlaw is any actby which apersonintentionallyor recklesslycauses
anotherpersonto apprehendimmediateandunlawful fearor threatof theapplication
of forceto hisor herperson. A batteryisan actby whichapersonintentionallyor
recklesslyinflicts unlawful personalviolenceon another.This new subsectiondoes
not coverbattery,as theinfliction of unlawful physicalpersonalviolenceon the
personof anotherregardlessof race,nationality,ethnicorigin etcis alreadya
criminalactandis perceivedas suchby thecriminal lawsof all Statesand
Territories. However,thissubsectionextendstheoffenceof assaulttogroupsin the
communityandthus fills agapthatexists in thelaw.

(5) Newsubsection59(3)statesthatthis legislationdoesnot seekto coverthe field and
allows forexistingStateandTerritory legislationto continueto operate. It wouldnot
bepossiblefor apersonto beprosecutedfor thesameoffenceunderStatelaw and
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thenunderthis legislation. A choicewould haveto be madeby theprosecuting
authorities. 4

PartS

Part3 isdesignedto makeracialvilification unlawful. It doesthisby amendingthe Racic

DiscriminationAc: 1975 to add racial vilification asa groundupon whicha personcan

bring acomplaintto theHumanRightsandEqualOpportunityCommissionunderthat 14

Racialvilification is definedto meanapublicact,which isdefinedthesameway asa
public actin Part2of the legislation, i.e. an act done by a personwith the intentionof

stiring up hatred,seriouscontemptor severeridicule, againstpeopleon the groundsof

theft race,colour, nationalor ethnicbackground.Theprovisionswould includeactswhim

couldalsobeoffencesandthisallowsan individual to receivepersonalredressin much ti
samewaythatcriminal defamationisacrimebuttheactof defamationcanalsobe the

subjectof a claim for damagesin thecivil courts.

Theprovisionalsodealswith actswherethe personmay notactuallyintend to stir up

hatredetc. butdoesnotcarewhetheror notracial vilification occursor in otherwordsis

recklessin hisorheractions. It mustberememberedthat it is necessaryto show thatin

thecircumstancesit would be likely that theactionwould stir up hatred,seriouscontemp

or severe ridicule.

A complaint,oncereceivedby theConmtission,is thenreferredto the RaceDiscriminati

Commissionerwho would investigatethecomplaintand if it is foundtocomewithin the
provisionsof the legislationtheCommissionerwould attempttoreachan amicable

settlementbetweenthe partiesby conciliation. If conciliation is notpossiblethenthe

mattercanbereferredbackto theHumanRightsandEqual OpportunityCommissionfor

determination.Thatdeterminationwhilst notbindingon thepartiescanbeenforcedin ft

FederalCourt.

There are a number of very importantexemptionsprovidedfor in thelegislation. Firstly
there is the exemption which deals with an act that is done reasonably and in good faith
relation to artisticworks. This exemption would cover serious drama as well as comedy

acts. Whilst some of these performances may cause offence to some people they are
presented as entertainment and not with the intention of causing people to suffer racial
vilification.

There are also exemptions which will cover statements, publications and the like made f
academic, artistic or scientific purposes or for any otherworthwhile purposein thepubli
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interest. Again this exemption is intended to strike a balance between what is done merely
to causeoffenceandwhatis donein thecourseof scientific researchandthelike.

Finally, there is an exemption melating to fair reportingof an event or matter of public
interest. It is clearly necessary that the media be at liberty to report events as they happen

even where that may give rise to the publication of racially vilifying actions or statements.
Thepublicationmustbe fair. This provision would not permit thepublicationof racially

offensivematerialwherethepublicationhasfor exampleintervieweda personpurely to
allow themto disseminateracistpropaganda.It would, however,allow accuratereporting
of thepublic debateof, for example,migrationpolicy.

Clause6

Thisclauseindicatesthatthe Principal Act that is amended in Part3 is the Racial
Discrimination Act

Clause7

This clause inserts a new part- Part lIA- into theRacial DiscriminationAct.

(1) Newsection 1 9A definesa “public act” for thepurposesof theamendments.

(2) Newsection 19B makesracial vilification unlawful,andprovidesfor certain
exceptionse.g....

(3) Newsection 19C makes it unlawful to incite the doing of unlawful acts.

(4) New section190 makesthe employerliable for theactionsof theemployeeunless

theemployerestablishesthatheor sheusedduediligenceto preventthedoing of the
act.

Clause8

dlause8 dealswith consequentialamendmentstothe RacialDiscriminationAct 1975.
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