
ARTHUR ROB!~SON&H

1994

THE PARLIAMENT OF THE COMMONWEALTH

OFAUSTRALIA

HOUSEOF REPRESENTATIVES

RACIAL HATRED BILL 1994

EXPLANATORY MEMORANDUM

(Circulatedby authorityof the Attorney-General,the HonourableMichael
LavarchMP)

uI~llI~IIllI~H H
70856 CaLNo.9452835 9 780644 366977



I

a

S

S
Printedby Authority by the CommonwealthGovernmentPrinter



RACIAL HATRED BILL 1994

OUTLINE

This Bill makesprovisionin relationto racialhatredby amendingthe CrimesAct
1914 to providefor threecriminal offencesand the RacialDiscrimination Act
1975 to provide for a civil prohibition. The Bill addressesconcernshighlighted

by the findings of the National Inquiry into Racist Violence and the Royal
Commissioninto Aboriginal Deathsin Custody. In doing so, the Bill closesa
gapin the legalprotectionavailableto the victimsof extremeracistbehaviour.

The Bill is intendedto strengthenand supportthe significant degreeof social

cohesiondemonstratedby the Australiancommunityat large. TheBill is based
on the principle that no personin Australia needlive in fearbecauseof his or her
race,colour,or nationalor ethnic origin.

The High Court hasrecently establishedan implied guaranteeof free speech
inherentin the democraticprocessenshrinedin our Constitution. But the High

Court has alsomadeit clear that thereare limits to this guarantee.Thereis no
unrestrictedright to sayor publishanythingregardlessof the harmthatcanbe
caused. A wholerange of laws protectpeople’s rights by prohibiting some
forms of publicationor comment,such as child pornographyand censorship
laws, criminal laws aboutcounsellingothersto commit a crime, and Trade
Practicesprohibitionson misleadingandfalseadvertisingor representations.

While it is highly valued, the right to free speechmust thereforebe balanced

againstotherrights andinterests.

The Bill is not intendedto limit public debateaboutissuesthat are in the public
interest. It is not intendedto prohibit peoplefrom havingand expressingideas.
The Bill doesnot apply to statementsmadeduring a private conversationor
within the confinesof aprivatehome.

The Bill maintainsabalancebetweenthe right to free speechandtheprotection
of individuals andgroupsfrom harassmentandfear becauseof their race,colour
or national or ethnic origin. The Bill is intendedto preventpeople from

seriously underminingtolerancewithin society by inciting racial hatred or
threateningviolenceagainstindividualsor groupsbecauseof their race, colour

or nationalor ethnicorigin.

The criminal offencesare setout in clause4 of the Bill. The first 2 offences

addressrespectivelythreats,done becauseof race, colour or nationalor ethnic
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origin, againstpeopleand property,while the third prohibitsacts donebecause
of race,colour or nationalor ethnicorigin, otherwisethan in private, with the
intentionof inciting racialhatredif a substantialreasonfor doingthe act is, and
the act is reasonablylikely to, to incite such hatred. Threateningto harm a
personcarries a higherpenalty of 2 years’ imprisonmentthan threateningto
damagepropertyandincitementto racialhatred,which carrya penaltyof 1 year.

By contrast,the civil prohibition in clause6 of the Bill addressesacts done
becauseof race,colour or national or ethnicorigin, otherwisethan in private,
which arereasonablylikely to offend, insult, humiliate or intimidate people.
UndertheRacialDiscriminationAct 1975 (“RDA”), there arealreadyanumber
of other prohibitions the contraventionof which may be investigatedand
conciliated by the Human Rights and Equal Opportunity Commission
(“HREOC”) under the Human Rightsand Equal OpportunityCommissionAct
1986 (“HREOC Act”). The proposedprohibitionon offensivebehaviourbased
on racial hatred would be placed within the existing jurisdiction of the
Commissionto conciliateand/ordeterminecomplaintsallegingbreachesof the
RDA. This victim-initiated processis quite differentfrom the criminal offence
regimewheretheinitiative for actiongenerallyinvolvespoliceandprosecution

authorities.

Both the criminal offences and the civil prohibition are supportedby 2
interpretativeprovisions. One providesfor circumstancesin which an act is
takennot to be donein privateandthe otheraddressesthe reasonsfor the doing
of anact.

The terms“ethnic origin” and“race” arecomplementaryand are intendedto be
given abroadmeaning.

The term “ethnic origin” hasbeenbroadly interpretedin comparableoverseas
common law jurisdictions (cf King-Ansell v Police [1979] 2 NZLR per
RichardsonJat p.531andMandla vDowel/Lee[1983] 2 AC 548 (HL) perLord

Fraserat p.562). It is intendedthat Australiancourtswould follow theprevailing
definition of “ethnic origin” as setout in King-Ansell. The definition of an

ethnicgroup formulatedby the Court in King-Ansell involvesconsiderationof
one or more of characteristicssuch as a sharedhistory, separatecultural A

tradition, common geographicalorigin or descentfrom commonancestors,a 5
commonlanguage(notnecessarilypeculiar to the group),a commonliterature
peculiarto the group,or a religion different from thatof neighbouringgroupsor
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thegeneralcommunitysurroundingthe group. This wouldprovide thebroadest
basisfor protectionof peoplessuchas Sikhs,JewsandMuslims.

The term “race” would include ideasof ethnicity soensuringthat manypeople
of, for example,Jewishorigin would be covered. While that termconnotesthe
ideaof a commondescent,it is not necessarilylimited to one nationality and

would thereforeextendalso to othergroupsof peoplesuchas Muslims.

FinancialImpactStatement

Thereare unlikely to be significantcoststo the AustralianFederalPoliceor the
Director of Public Prosecutionsin relation to any criminal investigationsor
prosecutions.

HREOC will administer the provisionsof the legislation in relation to civil
complaints. Costsareestimatedby HREOC to be $O.603mfor thefirst financial
yearof operationof the legislationand$1.177mand$O.740mfor the following
two financial years respectively. In the first yearof operation,the costings
include an amount for HREOCto promotethe legislationand to disseminate

information about it for the purposesof educatingthe community in its
objectivesandoperation.Costingsalsoincludefunds to enableHREOCto fulfil
thefunctionof promotingthe legislationanddisseminatinginformationaboutit
in the following two years.
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NOTES ON CLAUSES

PART 1- PRELIMINARY S
Clause1: Shorttitle

This clauseis formal andprovidesthat the legislationis to be calledthe Racial
HatredAct 1994.

PART 2- AMENDMENT OF THE CRIMES ACT 1914

This Partamendsthe CommonwealthCrimesAct 1914 to createnew criminal
offencesin respectof racialhatred. Theseoffencesgiveeffect to, andarewholly

basedupon,Australia’s obligationsunder Article 4 of the Conventionon the
Elimination of All Forms of Racial Discrimination and Article 20.2 of the
InternationalCovenanton Civil andPoliticalRights.

Clause2: PrincipalAct

This clauseprovidesthat the Act amendedby Part2 of this legislationis the
CrimesAct1914.

Clause3: Title

Thisclauseamendsthe long title of the CrimesAct. This changeis necessaryin
order to describemore accuratelythe current provisionsof the Crimes Act,
which areno longer concernedsolely with offencesagainstthe Commonwealth
itself.

Clause4

This clauseinsertsanew part— PartIVA — into the CrimesAct.

Proposedsection57

Proposedsection57 is an interpretativeprovision dealingwith the reasonsfor
doing anact. It hasbeenincludedin the Bill in orderto addresscircumstancesin
which an unlawful act is donefor morethanonereason.

Proposedsection57 is intendedto ensurethat a personis responsiblefor the
consequencesof his or heractionswherethe actionwas basedon two or more

reasons,one of which was the race, colour or nationalor ethnic origin of the
otherpersonor group, andthatreasonis at leasta substantialone.
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Race,colour or nationalor ethnic origin mustbe of real importanceas a reason
for the doing of a prohibitedact. It mustbe morethanaperipheralor incidental
reasonfor the doing of that act.

The operationof proposedsection57 will enablelaw enforcementauthoritiesto
weigh up a situationin which an act is donefor 2 or morereasons. In making
thatcalculation,oneof the reasonsmustbe becauseof race,colouror nationalor
ethnicorigin andthatreasonmustbe a substantialreason,thoughnot necessarily
thedominantreasonfor the offenceto be provenbeforethe courts.

Generally,if there aretwo or morereasonsfor doing aparticularact, one of
thosereasonscan bedeterminedto be the dominantreason. If, however,there
aretwo or morereasonsandrace,colour or nationalor ethnic origin is not the
dominantreason,section57 enablesthe court to consideranyotherreasonsto
determinewhether race, colour or national or ethnic origin is at least a
substantialreason.Whatconstitutesa “substantialreason”wouldbe a matterof
degreeto be determinedin the circumstancesof the case and the court’s
determinationwould thereforebe basedon the evidencebeforeit: seeWilliams v.
Spautz(1992) 174 CLR 509 at p.537whereJusticeBrennansetsout ajudicial
interpretationof the meaningof “substantial”.

The requirementin proposedsection57 is stricterthanthatapplying to the civil
prohibition(cf section18B). The latterprovisionrequiresonly that race,colour
or nationalor ethnicorigin beone of thereasonsfor doing the proscribedact.

Proposedsection58

Proposedsection58 createsa criminal offencein relation to threatsmadeto

peoplebecauseof their race,colour or nationalor ethnicorigin.

Proposedsection58 providesthat a personmustnot threatento causephysical
harm to anotherpersonor a group of peoplebecauseof the race, colour or

nationalor ethnicorigin of the otherpersonor of someor all of the peoplein the
group.

The penaltyhasbeenset at 2 years’imprisonmentandis comparableto thoseset

by Statelaw.

Underthe WesternAustralianCriminal Codethe intentionalincitementof racial
hatredby possessionof threateningor abusivematerial carriesa penaltyof 2

years’imprisonmentor, on summaryconviction, imprisonmentfor 6 monthsor a

fine of $2,000. Underthe Code,the intentional promotionof racial hatredby
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publishing threateningor abusivematerialcarriesthe samepenalties. Relevant

offencesunderthe New SouthWalesAnti-DiscriminationAct 1977carrya fine
of $1,000or imprisonmentfor 6 monthsor both.

In respectof the proposedCommonwealthoffence, an alternativepenalty to
imprisonmentis available. Undersection4B of theCrimesAct the courtmay, if

it thinks it is appropriatein all the circumstancesof the case,insteadof, or in
addition to, the penaltyof imprisonmentfor 2 years,imposeapecuniarypenalty
of $12,000for an individual or $60,000for a body corporate. Alternatively,

undersection4Jof the CrimesAct, an offenceagainstproposedsection58 may
be dealt with in a court of summaryjurisdiction with the consentof the
prosecutorandthedefendantand in this casethe maximumpenaltythat maybe
imposedis imprisonmentfor 12 monthsand/ora fine not exceeding$6,000.

Proposedsection59

Proposedsection59 createsa criminal offencein relation to threatsmadeby a
person to damagepropertybecauseof the race, colour or nationalor ethnic
origin of anyotherperson.

Proposedsection59 providesthat a personmust not threatento destroy or
damageproperty (other than property belonging to the person)becauseof the
race, colour or nationalor ethnic origin of any otherpersonor any group of
persons. The penaltyhas been set at 1 year’s imprisonmentwhich, again,
compareswith thosesetby Statelaw for offencesinvolving property.

Undersection4H of the CrimesAct, this offenceis a summaryoffence. Section
4B of the CrimesAct applies allowing for a maximumpenalty of 1 year
imprisonmentand/ora fine not exceeding$6,000.

Proposedsection60

Proposedsection60 createsa criminal offence in relation to the intentional
incitementof racial hatred.

The elementsof the offenceare:

the commission of an act otherwise than in private (note that a
definition of whatactsare takennot to be donein privateis provided); 5
donewith an intention to incite racialhatred(ie a subjectivetest);

donebecauseof race,colouror nationalor ethnicorigin; and
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which is reasonablylikely in all the circumstancesto incite racial
hatred(ie an objectivetest).

The Bill is intendedto strengthenand supportthe significantdegreeof social
cohesiondemonstratedby the Australiancommunityat large.

Proposedsubsection60 (1) providesthata personmustnot with the intention of
inciting racial hatredagainsta personor group of peopledo an act otherwise
thanin private if the act is reasonablylikely in all the circumstancesto incite
suchhatredandis done becauseof the race,colour or nationalor ethnicorigin of

theotherpersonor someor all of the peoplein the group.

Proposedsubsection60(2)providesthatfor the purposesof subsection(1) an act
is takennot to be donein privateif it causeswords,sounds,imagesor writing to
be communicatedto the public; or is done in a public place; or is done in the
sight or hearingof people who are in a public place. Only a broadcastor
transmissionwith the requisite intention would be caughtby this provision.
Proposedsubsection60(2) is intendedto emphasisethat conductconstitutingan
offence under the section must take place otherwisethan in private. The
following conductis specified: a communicationto the public, an actdonein a
public placeor done within the sight or hearingof peoplein a public place. It
should be noted that the term “writing” is defined in section25 of the Acts
InterpretationAct 1901 to include “any modeof representingor reproducing
words,figures,drawingsor symbolsin avisible form”.

Proposedsubsection60(3) provides that under the section “public place”
includesany place to which the public has accessas of right or by invitation,
whetherexpressor implied andwhetheror not achargeis madefor admissionto

theplace.

Proposedsection61

Proposedsection61 preservesthe concurrentoperationof Stateand Territory
laws. Somerelevantsanctionsare found under the New SouthWalesAnti-
Discrimination Act 1977: section20A proscribesdiscriminationin a registered

clubon thegroundof racewhile section20C providesacivil sanctionby making
it unlawful for a person by a public act to incited hatred towards, serious
contemptfor or severeridicule of a personbecauseof the race of that person.
Section20D providesa criminal sanctionin relation to any public act inciting
hatredtowards,seriouscontemptfor or severeridicule of apersonbecauseof the

raceof thatperson.
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Other criminal sanctionsare found in section 126 of the QueenslandAnti-
DiscriminationAct 1991 and in the WesternAustralianCriminal Code(sections

76 to 80 inclusive). The latter provisionsapply to the intentionalpossessionand
publicationof materialinciting racial hatredandto the intentionalpossessionand
displayof material to harassa racial group.

Section66 of the AustralianCapital TerritoryDiscriminationAct 1991 provides
acivil sanctionin relationto racialhatred. Section67 of thatAct alsoprovidesa
criminal offencein relation to the public incitementof racial hatredinvolving

seriouscontemptfor, or severeridicule of, apersonon the groundsof race.

Proposedsection61 expresslystatesthatthe Bill doesnot seekto coverthefield

andallows for existingStateandTerritory criminal laws,whethertheserelateto
generalassaultor damageto property or addressspecific racist conduct,to
continueto operate. Subsection4C(2) of the Crimes Act provides that a
conviction under Stateor Territory law precludesproceedingsfor the same
offenceunderthe law of the Commonwealth.It would not thereforebepossible
for a personto be prosecutedtwice for the sameoffence— a choicewould have
to be madeby theprosecutingauthoritiesas to thejurisdiction in which to lay the
charges.

The provisionsof Part IVA are intendedthereforeto supplementStateand
Territory criminal laws, particularly in thosejurisdictions which have not
enactedspecificprovisions.

PART 3- AMENDMENT OF THE RACIAL DISCRIMINATION ACT
1975

Part3 will be an integral elementof the Commonwealth’soverall schemeof
humanrights legislationbasedon the conciliationof complaints,togetherwith

anAustralia-widecommunityeducationprogramdesignedto reinforcetolerance
andharmony while at the sametime ensuringpeople know their rights and
remedies.The Commonwealthschemeof humanrights administrationaddresses
discriminationin the areaof sex,race and disability. Part3 will addoffensive
behaviourbecauseof race, colour and nationalandethnic origin as additional
groundsfor investigationandconciliationunderthat scheme.The emphasisis 5
thereforeto promoteracial toleranceby bringing the partiestogetherto discuss

the act the subjectof complaintandarrive at aconciliatedandagreedoutcome.
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Under the Racial Discrimination Act there are alreadya numberof other
prohibitions the contraventionof which maybe investigatedand conciliatedby
HREOC under the HREOC Act. The proposedprohibition on offensive

behaviourbasedon racial hatredwould be placedwithin the existingjurisdiction
of HREOCto conciliateand/ordeterminecomplaintsalleging breachesof the
Racial DiscriminationAct. This victim-initiatedprocessis quite differentfrom
the criminal offenceregimewherethe initiative for actiongenerallyinvolves
policeandprosecutionauthorities.

Part 3 amendsthe Racial Discrimination Act 1975 to allow complaints to
HREOCaboutactionsdoneotherwisethanin private becauseof race,colour or
national or ethnic origin where the act is reasonablylikely, in all the
circumstances,to offend, insult, humiliate or intimidate. HREOC is able to
screenout vexatiouscomplaintsandcomplaintslacking in merit or substanceso
thatonly well-foundedcomplaintswould be dealtwith.

A complaint,oncereceivedby HREOC, is referredto the RaceDiscrimination

Commissionerwho couldinvestigatethe complaint. If the complaint is found to
comewithin the provisionsof the Racial DiscriminationAct, an attemptis made
to conciliate and to reachan amicablesettlementbetweenthe parties. If
conciliationis not possiblethenthe mattercan be referredbackto HREOCfor a
determination. That determination,whilst not binding on the parties, is
enforceablein the FederalCourt.

Part3 makescertainactsunlawful. Section22 of the Racial DiscriminationAct

allowspeopleto makecomplaintsto HREOCaboutunlawful acts. Section26 of
the Racial Discrimination Act providesthat unlawful acts are not criminal
offencesunlessspecificallystatedin PartIV of the Racial DiscriminationAct.
Thus the proscribedactsrelating to racial hatredunderthe Racial Discrimination

Act areunlawful, but arenot criminal offences.

Clause5

Thisclauseindicatesthat thePrincipalAct thatis amendedin Part3 is the Racial
DiscriminationAct.

Clause6

This clauseinsertsa newpart — PartIIA — in the RacialDiscriminationAct.
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Proposedsection 18B

Proposedsection 18B is an interpretativeprovisiondealingwith the reasonsfor S
doing an act.

Proposedsection1 8B providesthat if an act is donefor 2 or morereasonsand
one of the reasonsis the race, colour or nationalor ethnicorigin of aperson
(whetheror not it is the dominantreasonor a substantialreasonfor doingthe act)

then, for the purposesof the Part, the act is takento be donebecauseof the
person’srace,colour or nationalor ethnicorigin. Herethe complainantneeds
only to prove that race,colouror nationalor ethnicorigin wasareasonfor doing
the prohibitedact.

Proposed section18C

Proposedsection18C providesacivil remedyin relationto acts doneotherwise
thanin privatewhich maybe offensiveto peopleandwhich aredonebecauseof

the race,colour or nationalor ethnicorigin of thosepeople.

Proposedsection 18C providesthat it is unlawful for a personto do an act,
otherwisethanin private, if the act is reasonablylikely, in all the circumstances,
to offend, insult, humiliateor intimidateanotherpersonor agroupof peopleand
the act is donebecauseof therace,colour or nationalor ethnicorigin of the other

personor of someor all of the peoplein the group. This civil prohibition is
analogousto that applying to sexualharassmentunderthe SexDiscrimination
Act 1984 in which unwelcomeacts are done in circumstancesin which a
reasonablepersonwouldbe offended,intimidatedor humiliated.

The samedefinitions of “an act done otherwisethan in private” and “public
place” apply to this prohibitionasapply to thecriminal offenceprovisions.

Proposed section18D

Proposedsection 18D providesa numberof very importantexemptionsto the
civil prohibitioncreatedby proposedsection1 8C. Theexemptionsareneededto
ensurethat debatecan occurfreely and without restriction in respectof matters
of legitimatepublic interest.

However,the operationof proposedsection1 8D is governedby the requirement S
thatto be exempt,anything saidor donemustbe saidor done reasonablyandin

good faith. It is not the intention of that provision to prohibit a person from
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statingin public what may be consideredgenerallyto be an extremeview, so
long as the personmaking the statementdoesso reasonablyandin good faith
andgenuinelybelievesin whatheor she is saying.

First, thereis the exemptionwhich dealswith an act thatis donereasonablyand

in good faith in relation to artistic works. This exemptionwould coverboth
seriousdramaandcomedyacts. Whilst someof theseperformancesmaycause
offenceto somepeople,they arepresentedas entertainmentand arenot within
the scopeof the prohibition.

Therearealsoexemptionswhichwill coverstatements,publicationsandthe like
madefor academic,artistic or scientific purposesor for any other worthwhile
purposein the public interest.

Thereis an exemptionrelatingto the making or publishingof a fair reportof an
eventor matterof public interest. The mediais entitled to reporteventsas they
happen. The publicationmust be fair. The provision would not affect the
accuratereportingof public debateon mattersof acknowledgedsensitivity,for

example,policy on nativetitle or migration.

Finally thereis an exemptionfor the making or publishingof a fair commenton
amatterof public interest. This is qualified by therequirementthatthe comment

be an expressionof a genuinebelief held by the personmaking the comment.
This is alsosubjectto the overall qualificationin section 1 8D that to be exempt,
anything saidor donemustbe saidor donereasonablyandin good faith.

It is for the complainant,in relationto the civil prohibitions,to establishthatthe
respondent’sactwas reasonablylikely in all the circumstancesto offend, insult,
humiliate or intimidate anotherpersonor group, and that the act was done

becauseof the race,colour, or nationalor ethnic origin of the complainantor
group of people of which the complainantis a member. However, if so
established,the onusthen restson the respondentto show, on the balanceof
probabilities,that his or her actionfalls within oneof the exemptionsin section
18D.

Proposedsection18E

Proposedsection 18E providesfor situations in which an employer may be
accountablefor the actionsof hisor heremployeeswherethe employerfailed to
takereasonablestepsto preventthe employee’sunlawful actsie actswhich may
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be reasonablylikely to offendetc anotherpersonand which aredone becauseof
the otherperson’srace,colour or nationalor ethnicorigin. 5
Underproposedsection l8E an employermaythusbe vicariouslyliable for the
unlawful actsof an employee.However the employerhasa completedefenceif
it is establishedhe or shetookall reasonablestepsto preventthe employeefrom
doing the unlawful act. This provisionis in termssimilar to section 106 of the
SexDiscriminationAct 1984 andsection l8A of the RacialDiscriminationAct
1975. The terms of section 123 of the Disability DiscriminationAct 1992
achievethe sameresult.

An employerwill not thereforebe heldresponsibleif theemployerdemonstrates
that he or shetook all reasonablestepsto preventthe employeeor agentfrom
doing theact the subjectof complaint. Suchrecognitionof accountabilityby the
employerfor an employee’sactions may be seenas a normal featureof the
employer/employeerelationship.

Proposed section18F

Proposedsectionl8F preservesthe concurrentoperationof StateandTerritory
laws.

Clause7

Clause7 dealswith consequentialamendmentsto theRacial DiscriminationAct
andis purely formal in character.

5’
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