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STUDENTASSISTANCEAMENDMENT BILL 1991

OUTLINE

TheStudentAssistanceAct 1973givesthestatutorybasisfor theAUSTUDY scheme.It also
providesa debtmanagementregimefor thestudentassistanceschemesadministeredby the
Departmentof Employment,EducationandTraining.

Repealof Post-ifraduateAwards

At present,theStudentAssistanceAct alsoprovidesthestatutorybasisfor Post-graduate
Awards. Thesewerecompetitiveawardsfor study in Mastersand Doctoralcourses.They
havenow beenphasedout, beingreplacedby aschemeof institution-basedAustralian
postgraduateawards.

The newawardsare fundedundersection23(l)(c)of the HigherEducationFundingAct 1988
andare notprovidedfor in the StudentAssistanceAct. ThepresentBill thereforedeletes
referencesto the fonnerawardsfrom theStudentAssistanceAct.

Provisionof tax file numbers

The Bill will alsoprovidethat studentsaretobe paidstudentassistanceonly whenthey have
providedtheir tax file numbersto theDepartment.Thisrequirementwill alsoapply to
parentsor spousesif themeanstestappliestotheparentsorspouse.

TheBill enablesexemptionsto beprescribedin theRegulations.

Thismeasurewasannouncedin the 1990Budgetcontext. It is part of a broaderpackage

involving datamatchingwhich will generateprogramsavingsof $7m in a full year.
Latepaymentcharge

TheStudentAssistanceAct providespenaltiesfor debtorswho do notrepaydebtspromptly,
ordo notarrangerepaymentsby instalments.

At present.if adebtoris notified of adebtbutdoesnotrepayit within 3 months,thedebtoris
liablefor:

a late paymentchargecomprising$15 plus 10%of thedebtremainingunpaidafter
the 3 months,up toa maximumof $515;and

intereston thedebt,accruingfrom theendof the 3 months.This is to besetat 20%.
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TheBill will vary theexistingarrangements,sothatafterthe 3 months,the debtorwill be
liable for:

a flat latepaymentchargeof $100;and

intereston thedebt,accruingfront thedatewhenthedebtorwasadvisedof thedebt

andbecomingpayableafterthe3 months.

The law paymentchargereflectsthecostof recoveringdebts.As thecostof debtrecoveryis
independentof the level of thedebt, the latepaymentchargewill be a flat $100for all debts,
regardlessof the amountinvolved.

Thechargewill, however,remainadiscretionarymeasure,tobeusedtoencourageprompt
repaymentof debtsratherthan toraiserevenue.

Protectionof studentassistancefiles

Therehavebeensomecaseswherea student’sAUSTIJDY file was soughtby the non-
custodialparentin aFamilyCourtaction. TheBill will protectinformation in student
assistancefiles from subpoenasby courtsandtribunals. Theamendmentis parallelto section
1313 of theSocial SecurityAct 1991.

The amendmentwill not, however,restrictthe accessto Departmentalfiles by courtsor

tribunals hearingAUST(JDYappeals.

Decisionsof theStudentAssistanceReviewTribunal

The Bill will providethat theStudentAssistanceReviewTribunal mustprovidewritten

decisionswithin 10 working days of handingdownits decision.
Parliamentaryreview of Ministerialdeterminations

TheBill will providethat MinisterialdeterminationsundertheStudentAssistanceAct areto
be tabledin theParliamentandto besubjectto disallowance.However,Ministerial
determinationsaboutthemannerof payingAUSTUDYwill bereplacedby corresponding
provisionsin the AUSTUDY Regulations.
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FThTANCIAL IMPACT

Themeasuresproposedin theBill areexpectedto producesavingsof about$8ma year.

Taxfile numbers

Therequirementto provideTax File Numbersis partof abroaderpackageinvolvingdata
comparisonunderthe Data-MatchingProgram(AssistanceandTax)Act 1990. Estimated
savingsto theDepartmentfrom this packageare$7m ina full year. Thesewill comprise:

thecollectionof pastoverpayments

thepreventionof newoverpaymentsidentifiedthroughthematchingprocess.

Further,therewill beadditionalsavingsbecauseincreasedpublicrecognitionof the
Department’scheckingprocedureswill deteragainstfraud,

Latepaymentcharge

Restructuringthe latepaymentchargeis expectedtogeneraterevenueof up to $ Ire in a full
year.

Howeverthechargeis not intendedas arevenueraisingmeasure.It is intendedtoproduce
savingsby encouragingdebtorsto repaypromptlyor to arrangerepaymentsby instalments.

Otherchanges

Theotherprovisionsin theBill will haveno significantfinancialimpact.
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NOTESON CLAUSES

Clause1: Shorttitle etc.

Clause1(1) setsout the shorttitle of theproposedAct.

Clause1(2) identifiesthe StudentAssistanceAct 1973asthePrincipalAct

Clause2: Commencement

Clause2(fl providesfor thecommencementof theBill. TheBill commenceswhenit
receivesthe RoyalAssent,exceptfor clause16(b) (seeclause2(2)).

Clause2(2~providesthatclause16(b) takeseffectfrom 2 January1990. Clause16(b)
correctsa draftingmistakein section43 of thePrincipalAct, sothat it takeseffectfrom the
datewhensection43 was insertedinto thePrincipalAct. (Section43 wasinsertedby the
StudentAssistanceAmendmentAct (No, 2~1989,Act No. 171 of 1989. It was insertedas
section300,butwas laterrememberedassection43.)

Clause3: Interpretation

Clause3 amendssection3 of the PrincipalAct, which setsoutdefinitions.

Clause3(a)providesthat theLiving Allowancefor Englishas aSecondLanguageSchemeis
to be includedas a ‘currentspecialeducationalassistancescheme” (thePrincipal Act
providesfora debtmanagementregimein relationto currentspecialeducationalassistance
schemes:seePart6 of thePrincipal Act).

TheLiving Allowancefor English asa SecondLanguageSchemeis a smallschemethat
providesa living allowanceformigrantstudentsundertakingcertaincoursesin Englishas a
SecondLanguage.Theallowanceis at thesamelevel as unemploymentbenefit.

Clause3(bt amendsthedefinitionof ‘latepaymentcharge” toreplacethe referencetosection
39with a referenceto section40(2)(a). This reflectsamendmentsrepealingsection39 and
providingfor the latepaymentchargein section40 (seeclauses12 and 13 of the Bill).

Clause3(c) omits the referenceto Post-graduateAwards from thedefinitionof ‘student
assistance”.Thisreflectsthe repealof Part3 of the PrincipalAct, whichprovidesfor Post-
graduateAwards (seeclause5 of theBill).

Clause3(d~amendsthedefinitionof “officer”, reflectingthedifferentdefinitionadoptedin

newsection55A of thePrincipalAct (insertedby clause21 of theBill).
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Clause3(e) omits thedefinitionof “full-time student”. Thisexpressionis usedonlyin section
S of thePrincipalAct, which refersto Post-graduateAwards. Section8 will berepealedwith
the repealof Part3 of the PrincipalAct (seeclause5 of theBill).

Clause4: BenefitsundertheAUSTUDY scheme

Clause4 providesfor theParliamentaryreviewof Ministerialdeterminationsrelatingto the
approvalof coursesunderthe AUSTIJIDY scheme.

Newsection7(6)providesthatthesedeterminationsareto besubjectto section46Aof the
Acts InterpretationAct. Thismeansthat a determinationwill betabledin bothHousesand
may bedisallowedby eitherHouse.

Newsection7(7)makesa transitionalprovision. Section7(6)doesnotapply to
determinationsmadebeforesection7(6)comesinto effect.

ClauseS: Repealof Part3

Clause5 repealsPart3 of thePrincipalAct, which providesfor Post-graduateAwards.

Clause6: Sourceof fundsfor paymentof benefit

Clause6(1) repealssections10(2)and (3) of the PrincipalAct.

Section10(2)providesthat theMinistermaymakedeterminationsaboutthe mannerin
which studentassistanceis tobepaid. Thesedeterminationswill bereplacedby
regulationsmadeundersection56(e)(seeclause22(c)of theBill).

Section10(3)providesthatsection10 appliesto advancesmadeundersection11 of the
Principal Act. Section10(3) is being repealedin view of thenewsection11(2)(being
addedby clause7 of the Bill).

Clause6(2) is a transitionalprovisionapplyingto determinationsmadebeforethenew
provisionscomeinto force. Clause6(2)providesthat thesedeterminationswill continuein
forcebutmay beamendedby regulations.
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Clause7: Advanceson accountof benefits

Clause7 amendssection11 of thePrincipalAct, whichprovidesthat theDepartmentmaypay
advancesin anticipationof benefitsbecomingpayable. Theamendmentaddsa newsection
11(2)to providethatsection10 of the PrincipalAct appliesto advances.Newsection11(2)
replacestheexistingsection10(3),which is repealedby clause6(1).

Clause8: Interpretation

ClauseS amendssection13 of thePrincipalAct, whichdefinesexpressionsusedin PartSof
the Principal Act. (PartS dealswith theappealprocessundertheAct.)

Clause8(a) insertsa definitionof “workingday”. Thisexpressionis usedin theamendments
to sections27 and28 of thePrincipalAct (insertedby clauses9 and 10 of theBill).

Clause8(b)amendssection13(2),which providesthatreferencesto decisionsof authorised
personsincludereferencesto varyinga decisionor falling to makeadecision. Clause8(b)
hastheeffect of omittingtheexistingparagraph13(2)(a),which refersto a decisionas
including approvals,directionsand determinations;this provisionis notnecdedasthe
legislationdcesnotreferto suchactions.

Clause9: Review of proceduraldecision

Clause9 amendssection27 of thePrincipalAct, which providesfor the review by the
StudentAssistanceReviewTribunal of a “proceduraldecision”. (“Proceduraldecision” is
definedin section13(1) asadecisionrelatingto the timelimit for appealingto theTribunal.)

The amendmentrequirestheTribunal toprovideacopyof its reasonsfordecisionwithin
10 workingdaysof reachingits decision.No sanctionis provided,however,so that the
reviewwill notbe invalid if this time limit is notcompliedwith.

Clause tO: Review of primarydecision

Clause10 amendssection28 of thePrincipal Act,which providesfor the review by the
StudentAssistanceReviewTribunalof a‘primary decision”. (“Primary decision” is defined
in section13(1)and excludesproceduraldecisionswhich relateto the timelimit for appealing
to theTribunal.)

As with theamendmentmadeby clause9, theTribunal is to providea copy of its reasonsfor
decisionwithin 10 workingdaysof reachingits decision. No sanctionis provided,however,
sothat the reviewwill notbe invalid if this timelimit isnotcompliedwith.

I
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Cla”c” Ii R~coveryofcertainoverpaymentsbyoffsetting

Clause11 amendsscction38 of thePrincipal Act, which providesfor the recoveryof debtsby
garnisheeaction. Theamendmentomitsa referenceto determinatiunsundersection10(2),
consequentialon the repealof section10(2) (seeclause6(l)).

Clause12: Repealof section39

Clause12 repealssection39. Section39 providesfora latepaymentchargecomprising$13
plus10% of thedebtremainingunpaidafter3 months,up to a maximumof $515.

Section39 is being replacedby amendmentsto section40 (seeclause13). Theamendments
providefora late paymentchargeof $100and modify theperiodfor which interestmaybe
charged.

Cthusr 11~ l~atepaymentchargeandinterestin relationto
overpaymentof a benefit

Clause13 amendssection40 of thePrincipalAct, whichprovidesfor thepaymentof interest
onoverduestudentassistancedebts.Theamendmentwill add thata latepaymentchargeof
$100is to be payableundersection40 and will modify theperiodfor which interestmay be
charged.

Newsection40(1)referstothe casewherethereis a studentassistanceoverpaymentor
aspecialeducationalassistanceschemeoverpayment.It providesthat theoverpaymentis
adebtowed to theCommonwealth.This provisionremovesanydoubtthat overpaymentscan
berecoveredunderthenon-legislatedschemes.

Newsection40(IA) substantiallyrepeatstheprovisionsof theexistingsection40(1). The
existingsection40(1) enablesaprescribedofficer toissueanoticeaboutadebt,drawingthe
debtor’sattentionto the consequencesif thedebt is notrepaidwithin 3 months.
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New section40(2)replacestheexistingsection40(2). Existing section40(2) providesthat 4
inteitst.beginsto be incurredafter3 monthsif the debtis notpaid. Theamendmentchanges
this sothat,if thedebtis notpaidafter3 months:

alate paymentchargeof $100 is payable;and

interestis incurred asfrom thedatewhen thenotice is given undersection40(lA).

New section40(4) replacestheexistingsection40(4). Existingsection40(4)providesthat
repaymentsaretakento extinguishthe interestbeforetheyareappliedto theunderlyingdebt.
Theamendmentchangesthis sothat repaymentsaretaken to extinguish,first, the late
paymentchargeundersection40(2), andthenthe intereston thebasicdebt.

Clause14: Determinationthat latepaymentinlerect nnm ma
bepayablein relationtoparticularperinds

Clause14 amendssection41 of thePrincipalAct, which enablestheMinisteror a prescribed
officer to decidethat astudentassistancedebtis notto attractinterest.

Clause14(a)amendssection4 1(1), which enablestheMinisteror prescribedofficersto
- decidethat adebt is not toattractinterest.Theamendmentaddsthat theMinisterand the

Departmentmay alsodecidethat thenew latepaymentchargeshouldnotapply. (The
amendmentsmadeby clause13 provide for thenewlate paymentcharge.)

Clause14(b)amendssection41(2),which clarifies that adecisioncanapply to interestin
relationto a periodbeforethedecisionis taken. Theamendmentis consequentialon the
additionto section41(1) of the referenceto the latepaymentcharge.

Clauses14(c) to (f) makedraftingchanges.

Clause14(g)repealstheexistingsection41(7) andsubstitutesa newsection41(7). The
existingsection4 1(7) enablestheMinisteror aprescribedofficerto changeadecisionmade
undersection41(1). The newsection41(7)providesthat theMinistermaychangeadecision
of anofficer, bt&t doesnotenableofficers to changea decisionof the Minister. (Oneofficer
canchangethedecisionof anotherofficer: seenewsection52, insertedby clause18 of the
Bill.)
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CauseIS’ Recoveryof certainoveroaymentsfrom third
partiesetc.

Clause15 amendssection42 of thePrincipalAct, whichenablesstudentassistancedebtsto
be recoveredby garnisheeaction. Theamendmentrepealsthe referenceto the latepayment
chargeundersection39 of thePrincipal Act; this is consequentialon the repealof section39
by clause12 of theBill.

(Section42 will now apply to thenew latepaymentcharge:seethc amendmentto the
definitionof “late paymentcharge”madeby clause3(b)of theBill.)

(‘lance 16: Write off and waiverof certainoverpaymentsetc.

Clause16 amendssection43 of thePrincipalAct, whichenablesdebtsto be written off or
waived.

Clause16(a)makesa drafting change,consequentialon the repealof existingregulation39
(byclause12).

Clause16(b) correctsa draftingmistakein section43 of thePrincipal Act. Section43
enablesstudentassistancedebtsto bewritten off or waived.

(This amendmenttakeseffect from 2 January1990,whensection43 wasinsertedinto the
PrincipalAct: seenoteson clause2(2) of theBill.)

Clause17

Clause17 insertsa numberof sectionsintoPart 7 of the PrincipalAct (“Miscellaneous”).

Newsection44A: Provisionof tax file numbers

Newsection44A(l) providesthatstudentassistanceis not to be paiduntil the Departmentis
givena tax file number(TFN) for the studentand thestudent’sparentsorspouse.A parents
orspouse’sTPNis neededif their incomeorassetsaretakeninto accountwhendeciding
whetherassistanceis payableor howmuch is payable.

Newsection44A(2)providesthat the requirementin section44A(l) doesnotapply to
astudent’sparentwho livesoutsideAustraliaandwho hasno incomethat is subjectto
Australianincometax.
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Newsection44A(3)providesthat therequirementin section44A(1) dcesnotapplyto a
studentwhoseapplicationfor assistanceis lodgedbefore1 July 1991. As applicationsfor
assistancearemadeeachyear,this providesatransitionalconcessionfor 1991 butwill not
apply for lateryears.

New section44A(4)enablesregulationsto bemadeexemptingthe needfora person’sTEN to
be given totheDepartmentinparticularcircumstances.(An exemptionwould notaffectthe
applicationof the requirementto otherpersons.Forexample,a student’sfathermight be
exemptunderthe regulationsbutTFNscould still be neededfor thestudentand thestudent’s
mother.)

Newsection44A(5)providesthat, for theABSTIJDY Scheme,apersoncancomply with the
requirementto give a TEN by giving theDepartmentanapplicationfor a TEN. The
Departmentwill thenpasstheapplicationto the AustralianTaxationOffice. TheTaxation
Office wi]l tell theDepartmentof the person’sTENif thepersonhasagreedto this. This
provisionappliesto theABSTUDY Schemein view of thespecialneedsof its client group,
but is notavailableto studentsunderthe otherschemes.

New section44A(6)providesfor thecasewherethe Departmentforwardsa person’s
applicationfor a TEN but the TaxationOffice refusesto issuea TEN. Theresultis that the
concessionin section44A(5) doesnotapply, sothat the requirementsof section44A(l) have
notbeencompliedwith. It is, however,opento thepersonto seekto lodgeanother
applicationfor a TEN with any additionaldetailsrequiredby theTaxationOffice.

Newsection44A(7)defines“tax file number”by referenceto the relevantincome tax
legislation.

Clause18: Powerto obtain information

Clause18 amendssection17 of the Principal Act, which enablestheDepartmentto obtain
information. Theamendmentdoesnotchangethe law butclarifies that section17 canbe
appliedin relation to theadministrationof thevariousstudentassistanceschemes.

Clause19: Evidentiarvcertificate,s

Clause19 amendssection51(b)of thePrincipal Act Section51(b)provides that,if
a prescribedofficer givesa certificateconfirming that anotice wasgiven undersection39(1)
or 40(1), this is primafacieevidence.

Theamendmentrepealsreferencesto sections39(1) and 40(1),replacingthem with
a referenceto new section40(IA) (seethe amendmentsmadeby clauses12 and 13 of the
Bill).

I



11

Clause20

Clause20 repealssections52 and53, insertingnewsections52 and 53 in theirplace.

New section52: Decisionsof authorisedpersonsandprescribed
officers

Clause20 repealsexistingsection52 andsubstitutesa newsection52 in its place. Existing
section52(1)will bereplacedby newsection52(1).

Existingsection52(2)will notbereplaced.Undertheexistingsection5(2), the Minister
must anangefor thegiving public noticeof decisionsby theMinister or aMinisterial
delegate.In future,suchdecisionswill be subjecttoParliamentaryscrutiny(seeother
provisionsin theBill).

Newsection52(1)providesthat adecision by an authorisedpersonmay bechangedby the
authorisedpersonor anotherauthorisedperson.

Newsection52(2)providesthat a decisionby a prescribedofficermay bechangedby the
prescribedofficer oranotherprescribedofficer.

Newsection52(3)providesthat changinga decisionmustbe donein writing if this wasa
requirementfor theoriginal decision.

Newsection52(4)providesthat apersonmustbeadvisedof a changein a decisionif this was
arequirementfor the original decision.

Newsection53: Delegation

Newsection53 replacestheexistingsection53.

Theexistingsection53(1)enablestheMinister to delegatepowersundersections10 and
52(2)to theSecretaryof theDepartmentor to Departmentalofficersin theSeniorExecutive
Service. Referencesto thesesectionshavebeenomittedfrom thenewsection53 as the
sectionshavebeenrepealed(by clauses6 and20 of theBill).

Theexistingsection53(2)alsoenablestheMinister todelegatepowersundersections41 and
43(2) to Departmentalofficers(thesereferto thewaiverof overpaymentsor of chargesin
relation tooverpayments).Theexistingsection53(2)isreplacedby thenewsection53,
which enablestheMinisterto delegatethesepowersto theSecretaryof the Departmentor to
Departmentalofficersin the SeniorExecutiveService.
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Claust2j. 4
Clause21 insertsa newsection55A.

New section55A: Disclosureof confidentialinfnrmarinn

New sectionSSA(l)definesexpressionsusedin newsection55A(2):

“court” is definedto includeotherbodies,suchasadministrativetribunals

‘officer” is definedto includeformerofficers,sothat theycannotbe summonedto give
confidentialinformation gainedwhenthey wereofficers.

Newsection55Af2) providesthat officerscannotbe compelledto producefiles or give
informationin relation to studentassistanceschemes.

However,thecxemptionin section55A(2)dcesnotapply for thepurposesof theStudent
AssistanceAct. Hencesection55A(2)will notrestrictaccessto Departmenta!files by
tribunalshearingAUST(JDYappeals.

Clause22: Regulations

Clause22 amendssection56 of thePrincipalAct, which providesregulation-makingpower
undertheAct.

Clause22 (a) repealstheexistingsection22(a),which enablesregulationsto be maderelating
to thefurnishing of informationby applicantsfor studentassistance.The amendmentrepeals
theexistingsection22(a) andsubstitutesnewsections22(a)and (ab).

Newsection22(a)repeatstheprovisionsof theexistingsection22(a),butchangesit to
apply to studentsapplyingfor AUSTUDY or acurrentspecialeducationalassistance
scheme,ratherthanfor “studentassistance”(ie for AUSTUDY or a Post-graduate
Award: seethedefinitionof “studentassistance”in section3(l) of theStudent
AssistanceAct).

Newsection22(ab) extendstheexistingsection22(a)by enablingregulationsto made
relatingto the furnishingof information by students’parentsor spousesii theirassetsor
incomeis consideredwhencalculatingthe student’sassistance.

Clause22(b) makeadraftingchangeconsequentialon the amendmentmadeby clause22(c).
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Clause22(c) specifiesthat regulationsmaybemadeproviding for the inannerof paying
AUSTEJDYbenefits. Theseregulationswill replacethepresentMinisterialdeterminations
madeundersection10(2)(thatsectionis being repealedby clause6(1)).

Clanse23: Transitionalprovision:decisionunderPart3

Clause23makestransitionalprovisionsfordecisionsrelatingto the formerPost-graduate
AwardsunderPart3 of thePrincipalAct (Part3 isrepealedby clause5). Clause23
preservesastudent’sright to appealagainstsuchadecision.

Clansa24 Transitionalprovision: noticeundersections39

Clause24makestransitionalprovisionspreservingthe liabilities incurredby a debtorbecause
of a noticeissuedundertheexistingsection39or 40. (Thesesectionsreferto notices
advisingthat a latepaymentchargeor interestwill bepayableif a studentassistancedebtis
notrepaidwithin 3 months. Section39 is repealedby clause12 andsection40 is amendedby
clauseIi)
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