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SERVICEAND EXECUTIONOFPROCESSBILL 1992

OUTLINE

This Bill replacestheServiceandExecutionof ProcessAct 1901 (‘SEPA’), which isto be

m~edby the Serviceand Execution ofPmcess(TransitionalPnvisionsaridConsequential

Amendments)Bill 1992.

2. SEPi¼which providesfor inteistateserviceofcourtprocess,enforcementof court

judgmentsandexecutionof warnnts,needstobe itformedto takeaccountof legaland

technologicaldevelopments.

3 . TheBill islargelybasedonrecommenthtionsof theLaw ReformCommission
(LRC) in its report ServiceandExecutionof Process. It providesfor interstate -

. serviceofprocessofcourtsandoftribunalsexercisingadjudicative

functions;

. serviceof subpoenasissuedby courtsandof nibunals;

en atementofcivil judgmentsofcourts andof iribunalsexercising

adjudicativefunctions;and

executionof warrants.

4. Part7 (whichrelatestointerstateenforcementoffines)is basedon PartWA of

SEPA. PanWA wasnotcoveredby theLRC report.

5. TheBill greatlysimplifiestheproceduresnow containedin SEPA, and alsoextends
theirapplicationtotribunalsexercisingadjudicativefunctions.

FINANCIAL IMPACr

6. TheBill is expectedtohave no impacton Commonwealthexpenditure or revenue.
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NOTESON cLAUSES

PART I - PRELIMINARY

Causel:Shorttitle

7. This clauseprovidesfortheshorttideoftheAct.

cause2; Commencement

8 . Sections1 and2 areto commenceon Royal Assent. Paragraphs 7(2Xa)and 7(2Xb)
will commencewhensections10 and 19respectivelyof theTethtoriesLaw Reform Act 1992
commence.Theother~OviSlOfl5 of theAct will commenceona dayto befixed by
Proclamationor; if no Proclamationis maS.on the first dayafter4 monthsfromRoyal

Assent.

Cause3: Interpretation

9. Thisclausedefineswords andexpressionsusedin theAct. Theprincipal

definitionsam:

‘adjudicative function’ isdefined.in relation to a thbunal,asthe functionof

detnniningapenon’srightsorliabilities inapmceedingin which theream
2 or more parties, includingthefunctionofmakingadeterminationaltering

thoserightsor liabilities.or relating to any ofthe links setoutin clause48
betweenthesubjectmatterof theproceedingsandtheStatein whichthe
tribunalis established.

‘Australia’ includestheexternalTerritories.

‘criminal proceeding’isdefinedto includeprosecutionsforoffencesarid

alternatiwprocedmeswheiebyaliabilityorapenaltyforanoffencemaybe
imposed(togetherwith proceedingsrelatedtoeitherof these).It doesnot
includeclaimsforcompensationor proceedingsunderproceedsof crime
legislatiot

‘judgment’ isgiven anextensivemeaning. It meansmoney judgments in

civil proceedings,non-moneyjudgmentsincivil proceedings(exceptunder
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proceedsof crime legislation). ordersof tribunals,ordersincriminal

proceedingsrequiring a personto door nottodoan actor for thepayment of
moneyasa debt to the Crown, orders for forfeiture of bail aridjudgments
registeredundertheForeignJudgmentsAct 1991. It is not relevant whether
or not thejudgrnentor order is final.

The definition doesnotincludejudgmentsoffoieigncourtsmgisneredin

Australiancourts otherwise than undertheForeignJudgmentsAct 199i.

ordersimposing fines, orders relatingto the grantingof probateor letters of
administration, or to theadministrationofthe estateofa deceasedperson,

. ordersrelatingto theguanuianshipof incapablepersonsor themanagement
of their property,ordersrelatingtothewelfareof a child, orordersthat if
contravenedwill rendera personliable for an offence.

. ‘person underrestraint’is definedto includea personon bail, conditionally

releasedfrom prisonor subjectto a form of alternative sentencingor
supervision.

. ‘prison’ includes anyplaceof detention.

Clause4: Copies

10. Severalprovisionsallow a copy of a process,order or document to be servedor

produced. Thisclauseprovides that a document is a copyof an original if it isidentical with

it in all materialrespects.There isa presumption that a documentthat purportstobea copy

of the original is such a copy unlessevidenceisadduced that raisesrealdoubt.

Clause5: Territories reganled asStates

1 1 . This clausehasthe effectthat referencesin theAct to Statesinclude the Territories
(other than in clause125 which dealswith the Removalof Prisoners(Territories~Act 1923).

Similarly, in this memorandum ‘State’ is usedto include ‘Territory’.

Clause6: ActtobindCrown

12. This clauseprovidesfor theCrown in all its capacitiesto be boundby theAct.
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Clause7: Territories

I 3 . This clauseextendstheAct to eachexternal Territory.

Clause8: Effect on theoperation ofother laws

I 4. Thisclausemakesit clearthat,subjecttolimitedexceptions,theAct will override

Statelaw on interstateserviceandexecutionofprocessandjudgrnents towhichthe Act

applies. This removesconfusionanddifficulties arising where there arealternative legal
regimesavailable for servingdocumentsinterstate.

15. Decisionsofcounsor tribunals to allow substitutedserviceof processare not

affectedby the Act

16. The schemesestablishedby theTransfer of PrisonersAct 1983andunifonri State

and Territory legislation,andthe RemovalofPrisoners(Territories)Act 1923andthe
Removalof Prisoners(AustralianCapital Territory)Act 1968of theAustralian Capital

Territory,providing for the interstatetransferof prisoners, are preserved. The Act doesnot
affectthe operationoftheFamily Law Act 1975orregulations or RulesofCourt madeunder

I 7 . The clausealsopreservestheoperationof certain requirements of Stateand Territory

law relating to the serviceofsubpoenasadditional to thosesetoutin the Act

Clause9: Serviceoncompaniesand registeredbodies

I 8. This clausesetsout the meansof serviceof a process,orderor documentunder the

Act on a companyor registeredbody. They are thesameasthosenow providedby sections
220and363 of the CorporationsLaw. Servicemay be effectedby leavingthe processetc.

at, Or by sendingit by postto, the registeredofficeof the companyor registeredbody,or by
deliveringa copy ofthe processetc.personallyto eachof 2 directorsof the companyor
registeredbody resident in Australia.

19. Wherea liquidator or official managerof a company,or liquidatorof aregistered

body, hasbeenappointed,servicemay be effectedby leaving theprocessetc.at, or by

~ostingit to, the last addressofthe office of theliquidatororofficial managernotice of which
ras beenlodgedundertheCorporationsLaw.
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20. Serviceof a processetc.on a registeredbody that is a registered foitign company

maybeeffectedby leavingit at,or by sendingit by postto, the lastaddressofalocalagent

ofthecompanynoticeof whichhasbeenlodgedundertheCorporationsLaw. Servicemay

alsobeeffectedonsucharegisteadbody by deliveringacopy ofthe processetc.personally

toeachof2directorsofthebodyttsidentinAustralia.

21 . Thisclauseexcludesthe operation ofsec�ons220aix! 363 oftheCorporationsLaw
(whichrelate to serviceof documents)to serviceof decumentswhichmay be servedunder

thisAct

Clause10: Serviceonotherbodiescorpatte

22. Serviceof aprocess,ottierordoctmientunderthis Act maybeeffectedonabody

corporatethatis notacompanyoraregisteredbody-

. by leavingtheprocessetc.at,or sendingit by postto, a particularplace

specifiedfor serviceby State law or

. otherwise,byleavingthepmcessetc.at,orbysendingitbypostto,the

bodycorporate’sprincipaloffice orplaceofbusiness.

Cause Ii: Proofolservice

23. Under thisclause,exceptwhereserviceis by post, serviceof a process,order or
docwnent under the Act istakento have beenproved,only if there areproved -

theidentityofthepersonwhoservedit

hetimeat,dayon,placeatandwayinwhichitwasservedand

if thepersonservedhadto be identified,thewayin which thatpersonwas

identified(for thispurpose,evidenceof astatementmadeby theperson
servedconceminghisorheridenlitycroffice is admissibleasevidenceof
thatidentityoroffice).

Theserequirementsmaybedispensedwith if thecourt, authorityor tribunalis satisfied
servicewaseffected,
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24. Serviceby postundertheAct of aprocess.orderordocumentis takentohavebeen

provedonlyif thefactof posting theprocessetc~tothe appropriateaddressasspecifiedin the

sectionandthe dayon which it waspostedareproved. Serviceby postis presumedtohave
beeneffectedon the fourth dayafterthedayit waspostedunlessevidencesufficientto raise

real doubt isadduced.

25. Servicemay bepmvedby affidavit or by meansofpmofavailableunderthe law of
the Stateofissuewith respecttointrastateseMen.

Clause12: Effectof service

26. Thisclauseprovidesthat interstate servicehas thesameeffect asif theprocesshad

beenservedintrastate.Forexample,serviceof initiatingprocessundertheAct will enablea

court ofaStateto proceedtojudgment in thesauteway asifthepmcesshadbeenserved

within that State.

PART 2 - SRRVIc!E OF PR~XtSSIN CIVIL AND CRIMINAL

PROtEEDINGS

Division I - Initiating processin civil proceedings

Clause 13: Application of Division

27. This clauselimits theapplicationof Part2 Division I tocivil proceedingsin a coin.

Clause14: Meaningof appearance

28. Thisclauseprovides that for thepurposesof Parc 2 Division I ‘appearance’includes

a written noticegiven to thecourt of issuethat thepersonservedacknowledgesserviceofthe
initiating processor intendsto takepan in theproceedingor to contestthecourt’s

jurisdiction. The notice must comply with the law of the placeofissueunlessthe court
acceptsit despiteany non-compliance.
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ClauseI 5: Initiating processmay be servedin any partof Australia

29. This clauseprovidesthat initiating processissuedin oneStatemay be servedin

anotherState. Servicemust be effectedon an individualin the sameway asserviceof such a

processin the placeof issue,ona companyor registeredbody in accordancewith clause9,
andon anyotherbody corporatein accoidancewithclause10. Serviceona bodypolitic
must be effectedin the seineway in which process,of the SupremeCourt of the Statein

which serviceistobeeffected,maybe servedonthe body politic.

30. Theeffectofthisclauseisto conferjurisdictionby meansof interstateserviceof

initiating process,without imposinga nexusbetweenthe subjectof the litigation and the State

in whichproceedingsarebroughi Thisclause,combinedwith clause20and cross-vesting

legislation,enablesproceedingstobedeterminedin themostconvenientor appropriatecouxt

Clause16: Informationto beprovided

3I . Thisclauserequiresthat copiesof anypmsthbednoticesbeattachedto theprocess

served.Failure to attachthenoticeswill resultin servicebeing ineffective.

Clausel7: Timeforappearance

32. This clauseprovides that a personservedwith initiating processundertheAct, who
isrequired or petmittedtoenteran appearance(undera law of the placeof issue)is to havea

periodof 2 1 daysafterservicewithin which toenteranappearance.Thecourtis givena

discretionto fix a shorterperiod.

Clause18: Appearanceto stateaddressfor service

33. Underthis clauseanappearanceis effectiveonly if it givesan addressfor serviceof

documents. The addressmay be anywhere in Australia.

34. Thecourtof issuemust setasidethe appearanceif the addressfor serviceis falseor
misleading. The clausedoesnotaffectanyotherpowerof the courtto setasidean

appearance.
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35. Where State law doesnot requiretheappearanceto stateanaddressfor seMen,an

addressof the personenteringthe appearancestatedin the appearanceis takento be the

person’s addressfor service.

Clause19: Securityfor costs

36. This clauseenablesthe court, onapplication by the personservedwith initiating

process,to order that the partyonwhosebehalf the processwas servedgive securityfor
costs,and to staythe proceedinguntil thesecurityis given. Otherpowersof the court to
make an order requiring securityfor costsare preserved.

Clause20: Stayof proceedings

37. This clauseprovidesthatthepersonservedmay apply to the court of issuefor an

order stayingthe proceeding.

3 8 . The court may onler that the proceedingbe stayedif it is satisfied that a court of
anotherStatewith jurisdictionto determineall mailersin issuebetweenthepartiesis the
appropriate court to determinethosematters.A non-exhaustivelist of matters thecourt is to

takeinto accountis setoutin the clause.

39. The court’sordermay be madesubjectto conditionsit considersjust and
appropriateto facilitatedetenninationofthematter in dispute without delayor undueexpense.

40. The cowi maydeterminethe application for anorder in a hearingconductedby
videolink or telephone,or withoutahearing,unlessthe applicant or a party objects.

41. A personentitledto practiseasa legal practitionerineithertheplaceof issueof the

subpoena,or anotherStatein which a personis participating in the hearingby video link or
telephone,is to havea right of audiencebefore thecourt at the hearing.

42. This clausedoesnotaffectany powerof thecourt to stay a proceedingon another

ground. Theclausedoesnotapply to a proceedingbegunin a SupremeCourt, becausesuch

a proceedingcanbe transferredto a SupremeCourt of another Stateunder cross-vesting
laws.
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Cause21: Norestraintofproceedings

43. Thisclauseprohibits,wherean initiating processhasbeenservedunderthe

Division, acourtin a Stateotherthantheonein which the proceedingwas broughtfrom

restrainingapartyfrom taking stepsin the proceedingon thebasis that the forum is

inappropriate. A question of the appropriatenessof the foromcanberaisedonly in the courts
of the Statein which theproceedingis brought.

Division 2 - Initiating processin criminalproceedings

Cause22: Applicationof Division

44. ThisclauseprovidesthatPart2 Division 2 applies only tocriminal proceedings.

Clause23: Initiating process

45. This clauseextendsthe meaningof ‘initiating process’to includeprocesswhich
notifies a personthat, in specifiedcktumstances,furtherstepswill notbe takenin relation to

the offence,or liability for the offencemay bedeterminedwithoutacourtappearance.

Clause24: Initiating processmay be servedin any partof Australia

46. Thisclauseprovidesthatinitiating processissuedin oneStatemay be servedin
anotherState. Servicemust be effectedon an individualin the sameway asserviceof such

aninitiating processin the placeof issue,on a companyorregisteredbody inaccordance

with clause9 andon anyother body corporatein accordancewithclause10.

Clause25: Time for service

47. This clauseprovidesthatwhereapersonservedwith initiating processisrequired or
permittedtodoanactspecifiedin theprocessby a particularday,serviceofthe processis not

effective unlesstheperiodbetweenserviceandthat dayis notlessthan 21 days. A courtor
authoritymay allowa shorterperiod. A non-exhaustivelist ofmattersto be takeninto

accountissetout.
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Division 3 - Otherprocess

Clause26: Application of Division

48 . This clauseprovides that Part2 Division 3 applies tobothcriminal proceedingsand

civil proceedingsbeforea court or authority.

Clause27: OtherpmcessmaybeservedinanypartofAustralia

49. This clauseprovidessimilarmethodsof service processtothoseprovidedin

clause15.

PART 3 - SERVICEOF SUBLOENAS

Division I - SeMenof subpoenasgenerally

Cause28: Application of Division

50. This clauseprovidesthatPart3 Division I applies to a subpoenaissuedby a court

or an authority that isaddressedto a personwhois not in prison, or to a personin prison
who is requiredonly to provide documentsor things.

Clause29: Subpoenasmay be servedin any partofAustralia

5 1 . Thisclauseenablesa subpoenaissuedin one Stateto be servedin anotherState.

ServiceistobeeffectedinthesarriewayasserviceofasubpoenaintheStateinwhich it was
issued. Serviceis effectiveonly if the subpoenacontainsan addressforseMenof theperson

(if any) at whoserequestthe subpoenawas issued.

Clause30: Time for service

52. This clauseprovidesthat serviceofasubpoenais effectiveonly if theperiod

betweenserviceand the dayonwhich thepersonisrequired to comply with the subpoenais

not lessthan 14days,or such shorter period asthe court or authority of issueallows.

53. Theshorterperiod isonly to be allowedif theevidencesoughtis necessaiyin the
interestsof justiceandtherewill beenoughtimefir thepersonto comply with thesubpoena

without hardship or seriousinconvenience,or to make an applicationto setaside,or obtain
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other relief with respectto, the subpoena. In allowing a shorterperiod,thecourtor authority

must imposea condition that thesubpoenanotbeservedafteraspecifiedday,andmay

imposeotherconditions.

Cause31: Informationtobeprovided

54. Thisclauseprovidesthat serviceofasubpoenais effectiveonly if copiesof any

prescribednoticesand,whererelevant, a copyof theorderreducingthe period allowedfor
service,are attachedtothesubpoena.

Cause32: Expenses

55 . Thisclauseprovidesthat serviceof the subpoenaiseffectiveonly if thereispaidor

tenderedto thepersonserved,not laterthan a reasonabletimebeforethe timefor compliance

with the subpoena,money(or money and vouchers by virtue of subclause3(4)) sufficient to
meettheperson’sreasonableexpensesofcomplyingwith thesubpoena.

56. It alsopreservesthespecialrules relating to witness’sexpensesthatapply in
criminal trialsbefoittheSupremeCourtof ChristmasIslandheldin a Stateor aTethtoty

otherthan Cashand,oracounoftheCocos(Keelin&IslandsheldinaStateora

TerritoryotherthantheCocos(Keeling) Islands.

Cause33: Application for relief from subpoena

57. This clausewill apply wherethe personservedhasarightto apply for relief with

respectto thesubpoenaunderthe law oftheplaceof issue.

58. ltsetsoutanexpeditedprocedwtforthehearingofanapplicationforreliefiThe

applicationmay be lodgedwith thecourt orauthority by fax.

59. If neitherthe applicantnor the person(if any)at whoserequestthe subpoenawas
issuedobjects,thecourt or authoritycan determine the application without a hearing. If there

is a hearing, it can be conductedby videolink or telephone.

60. A personentitledto practiseasa legalpractitioner in either the placeof issueof the
subpoena,or another Statein which a personisparticipatingin the hearingby videolink or
telephone,isto have a right of audiencebeforethe court or authority at the hearing.
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Cause34: Subpoenasnot requiringattendance

61 . This clauseenablesapersonsubpoenaedonly to producedocumentsor thingsto
complywith the subpoenaby delivering them to theRegistrar or Clerk of thecourt which
issuedthe subpoenaor, wherethe subpoenawasissuedby an authority, of thecourt of

which that authority isa memberor officer,notless than24 hoursbeforethe datefor
compliance.

Cause35: Entitlement to expenses

62. This clauseprovides for the personservedwith the subpoenato be paidhis or her

reasonableexpensesof complyingwith the subpoenaand, if that personisunderrestraint,

his or her reasonableexpensesof complyingwith section36. Theexpensesare to bepaidby

theperson(if any) at whoserequestthe subpoenawas issued. If thereis no suchperson,the
expensesareto be paid by the State in which the subpoenawasissued.Thecourtor

authoritythat issuedthe subpoenamaymakeorderstoenstatthat thepersonservedwith the

subpoenareceivesthoseexpenses.

Clause36: Personsunder restraint

63. This clauseprovidesthat serviceof a subpoenaunder the Division on a person

underrestraint (as definedin clause3) doesnot relieve the personfrom a restriction or

obligationimposedonhim or herbecausehe or sheis a personunderrestraint.

64. It alsoprovides that no action is to be takenagainsta personunderrestraintfor

failure to comply with a subpoenaservedunder the Division if -

bycomplyingwith it he orshemightbreach arestriction or be unable to

complywith an obligationimposedonthe personby or under the onleror

restrictionto whichhe or sheis subject (for example,a bail conditionnot to

leavethe State,or a conditionto report to policeat fiequent intervals);

assoonaspracticable after being servedwith the subpoena,he or shehas
infonneth

the appropriate authoritysupervisingcompliancewith the order or

restriction of serviceof thesubpoencand
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the person(if any) at whoserequest the subpoenawas issued,and
thecourt or authority of issue,of theobligation imposedon the

personby that orderor restriction;

exceptwhere Statelaw doesnotpermit the restriction or obligation to be
varied,he or shehastaken such stepsasare,in all thechvumstances,
reasonableto havethe restriction or obligation varied(for example, by

making an application for variation of bail);

he or shedoesnotsucceedin having the restriction orobligation varied in

time reasonablyto permitcompliancewith the subpoena and

. assoonaspracticable he or shehasinformed theperson(if any) at whose
requestthesubpoenawasissued,and thecourt or authority of issue,of the

stepshe or shetookin anunsuccessfulattempt to have the restriction or
obligation varied or that Statelaw doesnotpermit sucha variation.

Cause37: Issueof warrantsfor noncompliancewith subpoenas

65. This clauseprovides that exceptasmentioned belowa court or authority, which or

whocould issuea warrant for non-compliancewith a subpoenaservedintestate,may issuea
similarwarrantfor non-compliancewith a subpoenaservedunderPart 3 Division 1.

66. However, where thepersonwho failed tocomply with a subpoenaisa personunder
restraintwhocompliedwith section 36, such a court or authority may only issuea warrantto

apprehend the personto bring him or her before a court,authority or persontogive evidence

or produce a document or thing.

Division 2 Serviceof subpoenasaddressedto personsin prison

Clause38: Application of Division

67. Thisclauseprovidesthat Part 3 Division 2 applies to a
subpoenaissuedby a court or an authority,addressedto a personin prison in anotherState,

exceptwhere the subpoenaonly requires production of documentsor things.
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Cause39: Orderfor production

68. This clauseprovidesthat the court or authority which issueda subpoenamay order
the custodianof a prisoner (that is, thepersonin chargeof theplacewheretheprisoneris

detained) to ~uce the �sonerat the time and placespecifiedfor compliancewith the

subpoena.

69 . An euler may be madeonly where theevidencesoughtis necessaryin the interests
ofjustice and themwill be enough timefor theorderto becompliedwith, or foran

applicationto be madeto setasideor vary the order, or setasideorobtainother relief with
respectto the subpoena.

70. The court or authority may requitethe person(if any) at whoserequestthesubpoena
was issuedtogive securityfor the reasonableexpensesof complyingwith the order and may

stay theproceedingforthemaldngoftheorderuntil security isgiven.

Clause40: Serviceoforderfor production

7 1 . This clauseprovides for serviceof copiesof the orderfor productionandthe

subpoenaon thecustodianandtheprisoner.Serviceof the orderand subpoenaisto be

effectedin the sameway asserviceof a subpoenain theStatein which the subpoenawas

issued.Serviceis effectiveonly if the subpoenacontainsan addressfor seMenof the person

(if any) at whoserequest the subpoenawas issued.

72. The custodian or eachcustodian,if more than one,must comply with the order

unlessthe prisoner ceasesto be in prison beforethe time for compliance.A prisonerwho is

releasedfrom ~on in sufficient time beforethetime for compliancewith the subpoenato be

ablereasonablyto complywith the subpoenamust comply with it provided heor shehas

receivedtheallowancesproperlypayable for his or her expensesand provided heor sheneed

not comply by reasonofbeingapersonunderrestraint.Forthepurposesof clause36.

which setsout the obligations of a personunder restraint, a prisonerwho becomesa person
under restraint on releasefrom prison is. deemedto have beenservedwith thesubpoenaat the

time of release.
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Clause4l: Informationtoheprovided

7 3 . This clauseprovides that serviceof the subpoenaiseffectiveonly if copiesof any

prescribednoticesare attachedto the subpoena.

Clause42: Expenses

74. This clauseprovides thatserviceof the order for productionis effectiveonly if there
is paidor tenderedtothecustodianthe money (or money andvouchersby virtue of subclause
3(4)) for the expensesthe prisonerwould incur in complying with the subpoenaif he or she
were not a prisoner. If the prisonerisreleasedfrom prison before the time for compliance
with theorderforproductionthecustodianmust payor tenderthe money and vouchers

receivedto theprisoner. If theyare notpaidor tenderedwithin a reasonabletime, the

�soueris not requiredtocomply with the subpoena.

Clause43: Application for relief from subpoena

75. Thisclausewill apply where the prisoner hasaright to apply for reliefwith respect

to the subpoenaunderthe law of the placeof issue.

76. It providesthe sameexpeditedprocedurefor hearing theapplication as isprovided

by clause33.

77. Ifthecourtorauthoritysetsasideorgrantsotherreliefin respectofthesubpoena,it

is to makeany necessaryconsequentialorder in respectof theorder for production.

Clause44: Application forrelief fitxn order for production

78. Thisclauseenablesthecustodian or the prisonertoapply to have theorder for
production setasideor varied.

79. In decidingwhetheror nottoset asideor varythe order the court or authority must
take into accountpublic safetyand the health andsafetyof the prisoner. Theprisoner may

applyonly on the ground that compliance with the orderwould adverselyaffecthis or her

healthor safety.
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80. The clauseprovidesa similarexpeditedprocedurefor hearing theapplication to that
provided by clause33.

8 1 . If the courtor authority setsasideor varies the order, it is to make any necessary
consequentialorderin respectof the subpoena.

Clause 45: Entitlement to expenses

82. Thisclauseprovidesfor a personwhohasincurredexpensesasa result of
compliance(by thatpersonoranotherperson)with an order for production to bepaidhis or

herreasonableexpenses.

83. Theexpensesnit to be paidby thepersonat whoserequestthe subpoenawas

issued. If there is no suchpersonthe expensesare to be paidby the Statein which the
subpoenawasissued.

Clause46: Custodyof prisoneretc.

84. This clauseprovides that the custodian,and any escortof theprisoner, have -

. custodyoftheprisoneiz

. the samepowersofdetentionanddispositionofthe prisonerwhile outside

theStateof imprisonmentasthecustodianhaswithin that State;and

. thenecessarypowerstoensurecompliancewith the order for production and
subsequentreturn of the prisoner to theprison in which he or sheis serving

his or herterm of imprisonment.

85. The custodian or escortmay requirethepersonin chargeofaprison in a Stateto

taketheprisonerintocustodyand returnhim orher to the custodianorescort.

86. Under the clause,the law in forcein the Statein which the personis in prison that

relatesthe liability of a personwho escapesfrom lawful custodyapplies to a prisoner (other
than a Commonwealthprisoner) while outsidethe Statefor the purposeof compliancewith
theorder for production. Escapeof a Commonwealthprisoneris governedby

Commonwealthlaw.
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87. Whilea prisonerisoutsidethe Statein which he or sheis servingasentencein

prison,heor sheisdeemedto be servingthat sentencewhile in the custodyof, or custody

arrangedby, the custodian or escort

PART4 - SERVIcEOFPROcESSOFThIBUNALS

thvision 1 - Preliminaxy

clause47: Interpretation

88. Thisclausedefinesterms for thepurposesofPart4.

Division 2 - Serviceof initiating and otherprocessrelatedto adjudicativefunctions

Cause48: Application of Division

89. Thisclauseconfinestheoperetionof Part 4 Division 2 to proceedingsin a thbunal

connectedwith the performanceof anadjudicativefunctionwherethereisone or more ofthe
links listedin theclausebetweenthe subject-matterof theproceedingand the Stateinwhich

the tribunal isestablished.They include proceedingsdetermining legalentitlementsor rights,

anddisciplinaryproceedings.

Cause49: Meaningof appearance

90. Thisclauseprovidesthat for thepurposesof Part 4 Division2 ‘appearance’includes

a mitten noticegiven to the tribunalof issuethat thepersonservedacknowledgesserviceof

the initiating processor intendsto takepartin theproceedingorcontestthe thbunal’s
jurisdiction. The notice must comply with the law of theplace of issueunlessthe tribunal

acceptsit despiteanynon-compliance.

Clause50: Initiating processmaybeservedin any partof Australia

91. Thisclauseprovidessimilar methodsof serviceof initiating processto those

provided in clause 15.
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Clause5l: Informationtobeprovided

92. Thisclauserequiresthat copiesof anyprescribednoticesbe attachedto the process

served.Failureto attachthenoticeswill result in servicebeing ineffective.

Cause52: Time for appeamnce

93. Thisclauseprovidesthat a personservedwith initiating processunder the Act, who

is requiredor pennittedtoenteranappearance(underalaw of the placeof issue),is to have a
periodof 21 daysafter seMcewithin which to enteranappearance.Wherethereisno

procedurefor entering an appearance,no step may be takenin the proceedingfor a period of
21 daysafter service. In eachcase,the tribunalofissueis given a discretionto fix a shorter

period.

Clause53: Appearanceto state&ldress for service

94. Under this clausean appearanceis effectiveonly if it gives an address for serviceof
documents.The addressmay be anywherein Australia.

95. The tribunal must setasidetheappearanceif theaddressis falseor misleading. The
clausedoesnotaffectanyotherpowerof the tribunal to setasideanappearance.

96. If State law doesnotrequirethe appearanceto statean addressfor service,an

addressof the personenteringthe appearancestatedin the appearanceis takento be the

person’s addressfor service.

Clause54: Security for costs

97. Thisclauseenablesthe tribunal, whereit haspowerto make anorder for costs,on

application by thepersonservedwith initiating process,to order that the partyon whose
behalfthe processwas servedgive security for costs,and to stay theproceedinguntil the

securityis given.

98. Theamountof security ordered must not exceedthemaximumamount(if any) of
costswhich the tribunal could order. Other powersof the tribunal to make an orderrequiring

security for costsarepreserved.
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CauseSS:OtherprocessmaybeservedinanypartofAustnlia

99. Thisclauseprovides similarmethodsof serviceofprocessto thoseprovidedin

clause15.

Division3 - Serviceof subpoenasin theperformanceof adjudicativefunctions

SubdivisionA . 5~Mceof subpoenasgenerally

Clause56: Application ofSubdivision

100. Thisclauseprovidesthat Part 4 Division 3 SubdivisionA appliesto a subpoena,

issuedby a tribunal in connectionwith its performanceofanadjudicativefunction,thatis

addressedto a personwho isnot in prison,or to apersonitt prisonwho is requiredby the
subpoenaonly to providedocumentsor things.

ClauseS7:Or&rfbrleave

I 01 . Thisclauseenablesleaveto begiven for serviceof the subpoenaoutside theStatein
which it was issued.

102. I.cave may be givenby ajudgeora magistratewhoconstitutesthe tribunal or is a
memberof it. Alternatively, leavemay be given by a court, or by ajudgeor magistrate,

dependingupon whetheror not thesubjectmatter of the proceedinghasa monetazyvalueor

is a claim for money.

103. Leavemay only be givenwherethe evidencesoughtis necessaryin the interestsof
justice andthere will beenoughtimeeithertocomply with the subpoenawithouthathship or

seriousinconvenienceor to makeanapplicationto setaside,or obtain otherrelief with
respectto, the subpoena. In grantingleave,the court, judge or magistratemust imposea

condition that the subpoenanot be servedafter a specifiedday, and may imposeother

conditions.

Clause58: Subpoenasmay heservedinanypartofAustralia

104. Thisclauseenablesa subpoenaissuedin oneStateto be servedin another State

where leavehas beengranted. Serviceis to beeffectedin the samewayasserviceof a
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subpoenain the State in which it was issued. Serviceiseffectiveonly ifthe subpoena
containsanaddressfor serviceof the person(if any) at whoserequest the subpoenawas

issued.

Clause59: Informationto beprovided

105. This clauseprovides that serviceof the subpoenais effectiveonlyif copiesofany

prescribednoticesandof the order giving leaveareattachedto thesubpoena.

Qause60: Expenses

106. Thisclauseprovidesthat serviceof the subpoenaiseffectiveonly if thereispaidor

tenderedto thepersonserved,notlater than a reasonabletimebeforethetimefor compliance
with the subpoena,money(or moneyandvouchersby virtueof subclause3(4)) sufficient to

meet thepersonsreasonableexpensesof complying with thesubpoena.

Clause6 1 : Application for relief from subpoena

107. This clauseapplies where thepersonservedhasaright, underthe law of theplace

of issue,to apply to the tribunal or to a courtfor relief with respectto thesubpoena.

108. This clauseprovides a similarexpeditedprocedurefor hearingthe applicationto that

providedby clause 33.

Clause62: Subpoenasnot requiringattendance

109. This clauseenablesa personsubpoenaedonly to produce documentsor things to

comply with the subpoenaby delivering them to the secretaryof the tribunalnot lessthan24

hoursbeforethe datefor compliance.

Clause63: Entitlement to expenses

110. Thisclauseprovidesforthepersonservedwiththesubpoenatobepaidlilsorher
reasonableexpensesof complyingwith the subpoenaand, if thatpersonis a personunder

restraint, his or her reasonableexpensesof complying with section64.

111. Theexpensesateto be paidby thepersonwho isrequiredto dosoundera lawof

the placeof issueof the subpoena,or by order of the tribunal. If there is no suchperson, the
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expensesare to bepaidby the party at whoserequestthesubpoenawasissued,or if the
subpoenawas issuedby the tribunal of its own motion, by the Statein which the subpoena

was issued.

I 12. The amountpayable for expensesotherthantheexpensesofcomplyingwith section
64 is theamountfixed by Statelaw,or determinedby the thbunalor, otherwise,theamount

the witnesswouldbeentitledto if subpoenaedto giveevidencein the SupremeCourt of that
State.

Cause64: Personsunderrestraint

I I 3. This clausesetsout theobligationsof a personunder restraintwhenservedinterstate

with a subpoenaissuedby atribunal in the performanceof an adjudicativefunction. It isthe

sameasclause36(which relatesto subpoenasissuedby courts or authorities).

Clause65: issueofwainntsfornon-compliancewith subpoenas

1 14. This clauseprovidesthatexceptasmentionedbelowatribunalormagistrate,which
or whocould issuea warrant for non-compliancewith a subpoenaservedintrastate,may
issuea similar warrantfor non-compliancewith asubpoenaservedunderPart4 Division3

Subdivision A.

I I5. However,wherethepersonwho failedto comply with asubpoenaservedunder
Part 4 Division 3 Subdivision A is a personunder restraintwho compliedwith section64,

such a tribunal or magistrate may only issueawarrant to apprehendthepersonto bringhim

or herbeforethe tribunal to giveevidenceor produce a documentor thing.

Subdivision B - Serviceof subpoenasaddressedto personsin prison

Clause66: Application of Subdivision

116. ThisclauseprovidesthatPart4 Division 3 SubdivisionB appliesto a subpoena,

issuedby a tribunalin connectionwith itsperfonnanceof an adjudicativefunction, addressed

to apersonin prisonin Mother State,exceptwhere thesubpoenaonly requiresproductionof
documentsor things.
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Clause67: Orderforproduction

I I7. This clauseprovidesthat a court, judgeor magistratewhich or who may grantleave

toservea tribunalsubpoenainterstate mayonierthecustodianofaprisoner(thatis, the

personin chargeof theplacewhere theprisoner isdetained) to produce the prisoner at the
time and placespecifiedfor compliancewith thesubpoena.

1 18. An ordermay only be madewheretheevidencesoughtis necessaryin the interests

ofjustice and there will be enoughtime for the onlertobe compliedwith, or for an
application to bemadeto setasideorvary the order, or to setasideor obtain other relief with

3 respectto the subpoena.

I19. The court,judge ormagistrate may require the person(if any) at whoserequestthe
subpoenawas issuedto give security for the reasonableexpensesofcomplying with the
orderandmaystay theproceedingfor the makingof theorderuntil security isgiven.

Cause68: Serviceoforder for production

120. This clauseprovidesfor serviceof copiesof the order for production and the

subpoenaon the custodianandtheprisoner. Serviceof the outer and subpoenais to be
effectedin thesameway asserviceof a subpoenain the Statein which thesubpoenawas

issued. Serviceis effectiveonly if the subpoenacontainsan addressfor serviceof the person

(if any) at whoserequestthesubpoenawas issued.

I 2 1 . The custodian or eachcustodian,if morethanone,mustcomplywith the order

unlessthe prisonerceasestobe in prison beforethe time for compliance. A prisoner whois

releasedfrom prison in sufficienttimebefore the time for compliancewith thesubpoenato be

able reasonablyto comply with the subpoenamust comply with it provided heor shehas

receivedthe allowancesproperly payable for his or herexpensesandprovidedheorsheneed

notcomply by reasonof being a personunder restraint. Forthepurposesof clause64,

which setsout the obligations ofapersonunderrestraint, a prisonerwho becomesa person
underrestraint on releasefrom prison isdeemedto have been servedwith the subpoenaat the

time of release.
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Cause69: Informationtobeprovided

122. This clauseprovides that serviceof the subpoenais effectiveonly ifcopiesofany

prescribednoticesareattachedtothe subpoena.

Clause70: Expenses

123. This clauseprovidesthatserviceoftheorderforproductionis effectiveonly if there

is paidor tenderedtothecustodianthemoney (or money andvouchersby virtue of subclause
3(4))for theexpensestheprisoner would incurin complyingwith the subpoenaif he or she

werenotaprisoner. If the prisoneris releasedfromprisonbeforethe time for compliance

with the order for production thecustodianmust payor tenderthemoneyandvouchers

receivedto the prisoner. If they arenotpaidor tenderedwithin a reasonabletime, the

prisonerisnot requiredto comply with the subpoena.

Clause7 1 : Applicationfor relief fromsubpoena

124. This clausewill apply where the prisoner hasa right, underthe law of the placeof
issue,to apply to the tribunalor to a court for relief with respectto the subpoena.

I25. This clauseprovidesa simiLar expeditedprocedurefor hearingtheapplication to that

providedby clause33.

126. lIthe court or thbunal setsasideorgrantsotherreliefinrespectofthesubpoena,it
is to makeanynecessaiyconsequentialorderin respectoftheorder for production.

Cause72: Application forrelieffrom orderfor production

127. Thisclauseenablesthe custodian or the prisoner to apply to a court, judge or
magistratewhich or who could have madetheorder for productionto have the order setaside

or varied.

128. In decidingwhetherornotto setasideor vazythe order the court must takeinto

accountpublic safetyarid thehealthandsafetyof the prisoner. The prisonermay applyonly

on the ground thatcompliance with the order would adverselyaffecthisorherhealth or
safety.
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129. This clauseprovides a similarexpeditedprocedurefor hearingtheapplication to that
provided by clause 33.

I 30. If the court, judge or magistratesetsasideor variesthe order,it, he or sheis to
makeanynecessaiyconsequentialorderin respectof the subpoena.

Cause73: Entitlement to expenses

13 1. This clauseprovidesfor the personwho hasincurredexpensesasa resultof

compliancewith an order for production (by that personor anotherperson)to be paid his or

her reasonableexpenses.

132. The expensesare to he paidby the personwhich or who is onlemdtodo soby the
court, judgeor magistratewhichor who madetheorder for production or, if no suchorder is
made,by the party at whoserequestthe subpoenawas issuedor, if the subpoenawas issued
by the tribunal ofits own motion, by the State in which the subpoenawas issued.

Cause74: Custodyof prisoner etc.

I 33. Thisclause setsout thepowers of the custodian,and any escortof the prisoner, and
the law applicable to a persontakenin custodyunder an order for production. It is identical

to clause 46.

Division 4~Serviceof subpoenasin the performanceof investigativefunctions

Subdivision A - Serviceof subpoenasgenerally

Cause75: Application of Subdivision

134. ThisclauseprovidesthatPart4 Division 4 SubdivisionA appliesto a subpoena,

issuedby a tribunal in connectionwith its performanceof an investigative function, thatis

addressedto a person whois not in prison, or to a person in prisonwho is requiredby the
subpoenaonly to provide documentsor things.
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Clause76: Order for leave

135. This clauseenablesa StateSupremeCourt to give leavefor thesubpoenato be
servedoutsidethe State in which it wasissued.

I36. Leave mayonly be given if thecourtis satisfied that theevidencesoughtis relevant,

and where theevidencemay relateto manersof state, that it isin the public interest that the
evidencebe givenor thedocument or thing be produced.In grantingleavethecourt must

imposea condition that the subpoenanotbeservedaftera specifiedday,and may impose
otherconditions.

Clause77: Application of other provisions

I37. Thisclauseapplies to subpoenasissuedby tribunals in theperformanceof an

investigativefunction thesameprovisionsasapply to subpoenasissuedby tribunalsin the

exerciseof an adjudicativefunction,exceptthat -

. a person’sreasonableexpensesof complyingwith a subpoenaare to bepaid

by theStatein which the subpoenawas issued and

. an application for reliefwith respecttoa subpoenamust be madeto the
SupremeCourt of theState in which the subpoenawas issued.

Subdivision B . Serviceof subpoenasaddressedto personsin prison

Clause78: Applicationof Subdivision

138. This clause providesthat Part 4 Division 4 Subdivision B applies to a subpoena,

issuedby a tribunal in connectionwith its performanceof aninvestigative function,

addressedto a personwho is in prison in another Stateexceptwhere the subpoenaonly

requiresproductionofdocuments or things.

Clause79: Order for production

139. This clauseenablesthe SupremeCourt of theStateof issueof the subpoenato order

thecustodianof a prisoner (that is, theperson in chargeof the place where the prisoner is
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detained) to producetheprisonerat the time andplacespecifiedfor compliancewith the

subpoena.

140. Thecourt mayonly maketheorderif it is satisfied that theevidencesoughtis
relevant,andwhere the evidencemay relateto mattersof state,that it is in the public interest

that the evidencebe given or the documentor thing be produced.

Clause80: Application of otherprovisions

141. This clauseapplies to subpoenasissuedby tribunals in the performanceof an

investigative function, and ordersfor productionbasedon suchsubpoenas,the same
provisionsasapply to subpoenasissuedby tribunalsin theexerciseof an adjudicative

functionandtorelatedordersfor production, except that~

. reasonableexpensesincurredasa resultofcompliancewith an orderora

subpoenaareto be paidby the Statein which the subpoenawasissued and

. applicationsfor relief with respectto subpoenasand orders for production

must be madeto the SupremeCoon.

PART S . EXECUTION OFWARRANTS

Division I - General

Cause81 : Application of Division

I 42. This clauseprovidesthat Part 5 Division I appliesto all warrantsother than those
issuedby tribunals andthoseissuedunderPart7 (whichrelatesto interstateenforcementof

fines).

Cause82: Personssubject to warrants may be apprehended

143. Thisclauseprovidesthat a personnamedin a warrant may be apprehendedin
anotherState. The warrant neednotbeproducedwhenthe personis apprehended.

However,the warrant or a copy of it must be producedwhen a personreleasedunder
subclauses83(3), (4) or (7) isre-apprehendedunder the samewarrant.
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Cause83: Procedure after apprehension

144. Thisclauseprovidesthat the personapprehendedmustbetakenbeforea magistrate

in theStatewherethepersonwasapprehendedas soonaspracticableafterapprehension.

145. Thewarrantoracopyofitmustbeproducedtothemagisflte. Ifoneisnot
availablethemagistratemust eitherorder thatpersonbereleasedoradjourntheproceeding

for a reasonabletimeand remandthe personon ball or incustody. Onefurtheradjournment
maybe grantedif reasonablecauseis shown. Thetotal timeof theadjoummentsmust not

exceed5 days. If the warrant or a copy isstill notproducedthepersonmustbereleased.

Theproceedingcanberesumedbeforetheendof aperiodof adjournment if the warrant or a
copybecomesavailable.

146. Whenthewarrantora copy isproduced, unlessthewarrantisinvalid, the
magistratemust remandthepersononbail to appearin theplaceofissueof the warrant or

orderthat thepersonbe takenin custodyto that place. The effectof an order that theperson

be takenin custodymay be suspended.

147. Thisclauseoperatessubjectto PartICofthe &irnes Act 1914 (whichrelatesto

interrogationof personsarrestedin respectofa Commonwealthoffence).

Cause84: Additionalprovisionsrelatingto personsunderrestraint

148. Thisclausedealswith thesituationwherea personunderrestraintisbrought before
a magistrateunderclause83. It is intended to provide a mechanismby which the interestsof

theStateinwhich thepersonisunderrestraintareprotected

149. Themagistratemustmakereasonableenquiriesto ascertainwhetherthatpersonis

underrestraintarid, if beor sheis onbail, make reasonableenquiriestoascertainany
reportingrequirements.It will beanoffencefor the personnot to answerthe magistrate’s
enquiriesor to knowinglygivea falseor misleadinganswer.

ISO. Where thepersonis notonbail, themagistratemustadjourntheproceedingfor a

reasonabletime(notexceeding7 days), remandthe personon bail or in custodyand,assoon

aspracticableaftertheadjournment,causenotice of theperson’sapprehensionto be givenby
telephoneor fax to thepersonin chargeof the correction serviceof the Statein which the
personis under restraint. Wherethepersonunderrestraintis onbail the magistrate may
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similarly adjournthe proceedings,onapplication by thepersonunderrestraint,amemberof
the Australian FederalPolice,or apoliceofficerof a State.

15 1. Wherethe magistrate soadjournsproceedings,the magistratemust remandthe
personon bail or in custody. If thepersonis subjectto reportingrequirements,the

magistratemust causenoticeofthe person’s apprehensiontobe given tothe police station or
theStatecoffectionservicewhere the personis required to report, whichever is appropriate.

152. Wherea personunderrestraintisremanded on bail by the magistrateunder

paragraph83(8)(a),it is a condition of that bail that heorshemust return to theStatein
which he or sheis underrestraintassoonaspracticable. Where thepersonis takenin
custodyunderparagraph83(8)(b),a magistrate maymakeordersrelating to hisor her return
in custodyto the State.

Cause85: Procedureon remandon bail

153. Thisclauseprovidesfor the makingof an instrumentsettingout the conditionsto

whichthegrantofbailis subject~andforbail toberevokedandthepersonbailedtobetaken

into custodyif he or sherefusesto signthe instrument or fails to complywith a conditionof
bail.

Clause86: Review

154. This clauseenableseither the apprehendedpersonor apersontowhom the warrant

wasdirectedto apply to the SupremeCourt of the Statein which an orderhasbeenmadeby a

magistrateunderclause83 for a reviewof the order. Thereview is to be by wayof
rehearing. The SupremeCourt is notto be boundby the rules of evidencein conductinga

review.

Clause87: Entitlement to expenses

155. Thisclauseprovidesfor thepaymentofthe reasonableexpenses,analogoustothose

payable to a personwho complieswith a subpoenaor incursexpensesin complying with an

order for production. It applieswherea personunder restraint (for examplea persononbail)
goesinterstateafter being apprehendedunder awarrant issuedfor the purposeofhaving the

personattendtogive evidenceif either-
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. thepersonis underrestraintandhascompliedwith hisorherobligation

(e.g.to seekpermissiontocomply with the subpoena);or

. the warrantwasissuedwithout a subpoenabeing servedonthe person.

Clause88: Lawapplicableto grantetc. of bail

156. This clauseprovidesthatthe law of a Statewith respectto the grantingof bail

appliesin relation to the exerciseof powers to grantbail to a personapprehendedin that
State,or who hasappliedfor releasefromcustodyin that State,as if thepersonhadbeen

apprehendedby authorityof a law of thatState.

157. It alsoprovidesthatthe law of a Statewith respectto bail andrelatedmattersapplies

in telation to a personremandedon bail in that Stateunder Part5 Division 1 as if theperson
hadbeenremandedonbailtoappearbeforeacourtofthat State.

158. Money receivedin proceedingsfor the enforeententof bail isto beretainedby the
Statewherethe bail conditionwhich wasbreachedwasiniposed.

Cause89: Custodyof personsetc.

159. Thisclauseenablesapersonwho hasthe custodyofa person(‘the apprehended
person)undera courtorderto requirea personin chargeof a prison to receiveandkeepthe

apprehendedpersonin custody,and to surrendercustodyof that personasrequired.

160. Wheretheapprehendedpersonis a personunderrestraintwho is servinga period of

homedetentionor atermof imprisonment by way ofperiodicdetention,heorsheis takento

beservingthat periodor termduringanyperiodheor sheis in custodyafter being

apprehended.

161. The clausealsoprovidesthat the law in forcein the placeof issueof thewarrant

relatingtoliability for escapefrom lawful custodyapplies to a personbeing takento that State

underacowt order.

Cause90: Releaseof personsunnecessarilydetained

162. This clauseappliesto a personwho hasbeentakento the placeof issueof a warrant

in ordertogive evidenceor toproducea documentor thing. If thecourtorauthoritywhich
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issuedthe warrant is satisfiedthatit isnot necessarytohold thepersonin custodyto secure
hisor her attendancetogiveevidenceor to produce the documentor thing required, it may
orderthat thepersonhereleasedfrom custody,and may remand the personon bail.

Division 2 - Executionofwarrantsissuedby tribunals

Cause91: Application of Division

163. This clauseprovides that Part S Division 2 appliesin relation to warrants issuedby
tribunals,whetherin connectionwith theperformanceof adjudicativeor investigative

functions. -

Clause92: ApplicationofDivision 1 to certainwarrantsissuedby tribunals

I64. This clauseprovides that, subject to Part5 Division 2, PartS Division 1 (except

clause8 1 which setsout the (primary)scopeof applicationof Division I and subclauses

87(4)and (5), which provide for themaking ofordersfor the recovery ofexpenses)also
applies to certainwarrantsissuedby tribunals. Thewarrantscoveredare those issued

becauseof non-compliancewith a subpoenafor whichleaveto serveinterstatehail been

given and warrantsin respectofwhichthe SupremeCourtofthe placeofissuemakesan
outerunder clause93.

165. Wherethe warrant wasissuedbecauseof non-compliancewith a subpoena.a copy

of the instniment by which leaveto servethesubpoenainterstatewasgiven, along with the

warrantorcopywarrant,must be produced-

. when a personisre-apprehendedundersubclause82(5); and

. to themagistrate beforewhom the personis brought afterapprehension

under clause83.

Cause93: Orders for theexecutionof warrants

166. This clauseauthorisesthe SupremeCoinof theplaceof issueof a warrantto make

an orderauthorising theperson’s apprehension. Thispoweris notavailable where the
waimnt wasissuedfor non-compliancewith a subpoenafor which leaveto serveinterstate

wasgiven. Such warrantsmay be enforced interstate,withoutan order of a court, under

clause 92 andPart5 Division I.
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167. Where the warrant was issuedto bring thepersonbefcsta tribunal in the
performanceof an adjudicative function, the court mayonly makeanorder if the evidence

sought is necessazyin the interestsofjustice. Wherethe warrant was issuedto bring the

personbeforea uibunal in theperformanceof an investigativefunction,thecourtmayonly
makeanorderif the evidencesoughtisrelevant and,wheretheevidencemay relateto matters

of state,it is in the public interest that theevidencebe givenor the documentor thing be

produced.

168. A copy ofanordermade under thisclausemust be producedto themagistratebefore
whom the personis brought after apprehension,alongwith thewarrantorcopyof the

warrant.

Clause94: Additionalprovisionsrelatingto warrantsissuedin the peiformanceof
investigativefunctions,

169. Thisclauseprovides who is to be the respondentwhere a personapplies for an

orderto bereleasedfrom custody(wider clause90) when taken interstateundera warrant

issuedby atribunalwith respectto its perfourranceof an investigative function. The

respondentisto be the tribunalwhereit is a body corporateor is constitutedby an individual
or, inanyothercase,the membersof the tribunal.

Division 3 - Suppressionorders

170. This Division confers onmagistratesconductingreturnproceedingsand on Supreme
Courtsconductingreviewsof magistrates’ordersthe powertorestrictreportingof

proceedingsor findings.

Clause95: Interpretation

171. Thisclausedefinesa numberof expressionsfor the purposesof PartSDivision 3.

The �ncipaldefinitions are-

‘protectedperson’meansa personwhosejuly thaImight beprejudicedby

thepublicationofareportof proceedingsor findingsmadein a return

hearingora review.
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. ‘suppressionorder’ meansan orderprohibitingpublication of a report of any
partof the proceedingor review, or of a finding made by the magistrateor

the Court. -

Cause96: Suppressionorders

172. Thisclauseapplies wherea magistrateis conducting a proceedingunderclause83

with respectto a personapprehendedandbroughtbeforehim orher under a warrant and
where a SupremeCourtisreviewing a magistrate’sorderunderclause86.

173. ThemagistrateorCourtmayonierthat areportofpartoftheproceedingor review

held in public or a finding publicly madeis not to be published. An ordercan only be made

wherethemagistrateor Courtis satisfiedthat publication would giverise to a substantial risk,

ofprejudicetothe fairthalofaperson,ofdeath,injuryorprrjpertyloss toawitnessin a

proceeding(orto a memberof thewitness’sfamily), ofprejudice to law enforcementor

nationalsecurity,that it wouldidentifyavictim ofasexualoffenceorachild in proceedings

concerninghis or her welfareorasavictim of anoffenceor as an (alleged)offender.

I74. The powerunderthis clauseto make a suppressionorderis exclusive: noother

powerof the magistrateor Court to make such an ordermay be exercisedfor the purposeof

preventing or lesseningarisk mentionedin the clause.

Clause 97: Duration etc. of suppressionorders

175. This clauseprovides thata suppressionorder madebecauseof risk of prejudiceto

the fair trial of a personremains in force until revoked,the prosecution is terminatedor the

trial concluded.

176. A suppressionorder madeon any other ground remains in force until revoked.

177. A suppressionorder must statethe locality in which it is to be enforceable(e.g.one,

someor all States),andit may be madesubject to specifiedconditions.
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Cause98: Interim suppressionorders

178. ThisclauseenablesthemagistrateorCourt to makeaninterimsuppressionorder

without inquiringinto the meritsof thematter. An interimorderwill haveeffect,unless

earlierrevoked.until theapplication fora suppressionorderisdetermined.

Clause99~Variationandrevocationof suppressionorders

179. Thisclauseprovidesfor variation or revocationofasuppressionorder - by a
magistratewherethe order wasmadeby amagistrate,andby the SupremeCourt wherethe

suppressionorder was madeby that Court. An ordermayalsobe varied or revoked by the
magistrateorcourthearingcommittal proceedingsagainstthepmtectedpersonor tryinghim

or her.

1 80. The suppressionordermust be revokedif thegroundor groundson which it was
madeno longerexist,exceptthat it maybecontinued if, at that time, there are other grounds
on which suchan ordermight be made evenif thosegroundsdid notexist when the order

was made.

Clause100: Applications for suppressionorders etc.

I 81 . Thisclauselists thepersonswhomay apply for a suppressionorder, or for variation
or revocationof a suppressionorder. Any suchpersonmay, without beingjoined asa party,
makea submissionto themagistrateorcourt,andadduceevidencein supportof the

submission,on thequestion whethera suppressionorder should he made,varied or revoked.
A proceedingor review may be delayedby themagistrateor courtto allow such a submission

tobemadeortopermit evidencetobe given.

Clause 101: Appealsagainstsuppressionorders

182. Thisclauseprovidesfor appealsasof right against the decisionofa magistrateor

courttomakeor notto make, to confirm, vary, revokeor continue, or not to vary or revoke,
a suppressionorder. The clauseis subjectto the JudiciaryAct 1903,underwhich appealsto

theHigh Courtareby specialleave.

183. Where thedecisionwasmadeby a magistrate,theappealis to be madetoaSupreme

Court.
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Clause 102: Institution of appeals

I 84. This clauselists thepersonswhomay bringanappeal.Theyincludetheapplicant

for theorder, the apprehendedperson,a persontowhom thewarrantwasdirected,

publishing organisationsanti otherpersonswho madeasubmissionto the courtormagistrate

that madethe decisionunderappeal and, subject to certainconditions,personswho could
have applied for anorderormadea submissionbut did notdo so.

Cause 103: Disobedienceof suppressionorders

185. This clauseprovidesthat it isan offencepunishableby 12monthsimprisonment to
fail or refuseto comply with a suppressionorder.

186. It isa defenceto a prosecution if the defendantproves that heor shedidnotknowof
the suppressionorderandhadmadeall reasonableinquiries in thecircumstancesaboutits

existence.Thisdefenceisnotavailableto a publishing organisation,or an employeeor agent
of theorganisation,which or who didnot inquireofthe magistrateor Courtin which the
relevant proceedingswereheardaboutwhether a suppressionorder had beenmade.

PART 6 - JUDGMENTS

187. This Partprovidesfor the interstateenforcementofjudgments ofStatecourts and
ordersof Statetribunals.

Clause104: Interpretation

188. This clausedefinesexpressionsusedin Part6. Theprincipaldefinitionis thatof

‘court of rendition’. It means,in relation to a court judgment,the court in which the
judgmentwasgiven. Wherethe judgment is an orderof a tribunal, it meansthe tribunal (if

theorderis enforceableunderStatelaw without being registeredor filed in a court) or the

court in which theorderisregisteredor filed.

Clause 105: Enforcement ofjudgments

289. This clausesetsouttheprocedureby which a judgment given in oneStatecanbe

enforcedin another.
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190. A judgmentmay be registeredin a court of another Stateby lodginga sealedcopy of

thejudgment(or afaxofsuch a sealedcopy).

19 1 . The court in which a judgment may beregiseredisthe SupremeCourt where the
courtofitnditionwasa SupremeCourt. J~othercases,it isthecourt ofmost limited

jurisdictionwhichcouldhavegiven therelief given by the judgment or, if there isno such
court,theSupremeCourt

192. On registrationthejudgmentisto havethesameforceandeffectand,exceptin
relation to thestay of proceedingsto enfozuethejudgment(clause106)andinterest(clause

108),is to be ënfoxveableasif it had beengiven by the court in which it is registered.

193. However,ajudginentcanbeenforcedby a court in which it is registeredonly if,

andto the extent that,it is capableofbeing enforcedby the courtof rendition or a court in the
placeof rendition.

Cause106: Staymay begranted

194. Thisclauseprovidesthat acourt in which ajudgment hasbeenregisteredmayslay
enkitementof the judgment in thatcowl. Thecourtis giventhis powerto enablethe
judgmentdebtortomake(andexpeditiouslyprosecute)anappealoranapplicationto setaside

or vary thejudgment.Thecowl’s order grantinga staymust be subject to conditionsto that

effect. Thecourthasadiscretionto imposeotherconditionson theordergranting a stay.

Cause107: Costs

195. Underthisclausereasonablecostsandexpensesofobtaining andlodgingthecopy

judgmenLandcostsandexpensesreasonablyincuntdinattemptingto executethe judgment

in the courtof renditionor in anotherState,arerecoverablein proceedingsforenforcementof

theregisteredjudgment.

196. Theentitlement to, andliability for, costsor expensesare the sameasfor

enforcementof a similarjudgment givenby the court in which the judgment isregistered.

Cause 108: Interest

197. Thisclauseprovidesthatintereston aregisteredjudgment istobe assessedonthe

samebasisasinthecourtof rendition.
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Clause109: Rulesofprivate internationallaw not to apply

198. Thisclausestatesthatthe rulesof privateinternationallaw aboutrecognitionand

enforcementof foreign judgmentscannotpreventenforcementof ajudgmentundertheAct

PART 7 . ENR~RctMENTOFFINES IMPOSED BY COURTS

OFSUMMARY RJR!SDICFION

ClauseI Ith Interpretation

199. This clausedefineswords andexpressionsusedin Part 7. Theprincipal definitions

are:

. ‘Cowl’ meansa courtof a Statehavingsummaryjurisdictiontotry offences

underStatelaw;

. Thie’ meansa pecuniarypenaltyimposedby a courtfor an offenceagainsta

Commonwealthlaw (other than a revenue law) or a State law,togetherwith

anyotheramountthepersonon whom the fine wasimposedwas orderedto
payin theproceedingsin which the fine wasimposed

. ~rtvenuelaw’ meansa Commonwealthlaw relating to tantion that contains

specialprovisionswith itspectto imprisonmentfor non-paymentof
penalties.

Cause111: Constitutionof courts

200. This clauseprovidesthat acourt,whenexercisingjurisdictionunderPart7, maybe

constituted by anyperson(otherthan a singlejusticeof the peace)or personscompetentto
exercisethejurisdictionof thecourt in anyothermatter.

Cause112: Issueof warrantsof apprehension

201. This clauseenablestheclerk of a Statecourt which imposeda fine on a person,orajusticeof the peacefor that Statewho has thepowerto issuewarrants,to issuea warrantfor

the apprehensionof that person(‘a warrantof apprehension’)where-
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. heorshehasreasontobelievethepersonisinanotherState;

. theliability to pay thefine hasnotbeenfully discharged;and

. becauseof non-paymentofthe fine, a warrant for the person’scommitment

to prison is current, or could be issued without a further court order.

202. If theperson’sliability to pay the fine isfully dischargedbeforethe warrant of
apprehensionis executed,theclerkof thecourt which imposedthe fine may take action

necessaryto withdraw the warrant

CauseI13: Executionof warrant of apprehension

203. Thisclauseprovidesthatthe personnamedin the warrant of apprehensionmay be

apprehendedin a StateotherthantheStatein which the warrantwasissued,by a police

officerof the that-mentioned State.

204. Before apprehendingtheperson, the policeofficer must give him or heran

opportunityto pay without delaythe wholeoftheunpaidamountof the fine, If he or she

pays thepersonis not to beapprehended.The amountreceivedandall copiesof the warrant
must be sentto theclerk of the court which imposedthe fine.

205. If thepersondoesnotpay thewhole of the unpaidamount of the fme, he or shemay
be apprehended. Thepoliceofficermustthen, assoonaspracticabl;bring thepersonbefore

a court,andproduceto the cowlthe warrantorcopy ofthe warrant in his orher possession.

206. Thewarrant or a copy must be producedto themagistrate. Ifone is notavailablethe

courtmust eitherorder thatthe personbereleasedoradjourntheproceedingfor a reasonable

time andremandthe personon bail or incustody. Onefurtheradjournmentmay be granted if
reasonablecauseis shown. The total timeof theadjoummentsmust notexceed5 days. If

the warrantor a copy is still notproducedthe personmust be released. Theproceedingcan

be resumedbeforethe endof a periodofadjournment if the warrant or a copy becomes
available.

207. A personreleasedmay be re-apprehendedif thewarrantor a copy is producedwhen

the personis re-apprehended.
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CauseI 14: Law applicableto grantof bail etc.

208. Thisclauseprovidesthatthelawofa Statewithrespectto bail andrelated matters

applies in relation to a personwhois apprehendedin that Stateunderclause113.

209. Moneyreceivedin proceedingsfor enforcementofbail is to be retainedby the State
wherethebail conditionwhichwas breachedwasimposed.

CauseI 15: Proceedingsbeforecourt

2 10. This clauseprovidesthat thecourt befom which the personis brought, if it is

satisfied about his or her identity andnotsatisfied that the liability to pay the fine hasbeen

discharged,must order that the personbe committedto prison. Otherwise, he or sheis to be
discharged,subject to the requirementsof Statelaw relating to bail.

21 1. The periodofimprisonment must be theperiod specifiedin the warrant of
apprehensionor 6 months4whicheveris the shorter. The clausesetsout a formula for
reducingtheperiodof imprisonment wherepartof the fine hasbeenpaidor remittedafter the

issueof the warrantof apprehension,andbefore themaking of the orderof committal.

212. The court may suspendexecutionof theorder committing the personto prison, to

allow him orhertime to pay the unpaidamountof the fine, to pay that amountby instalments
or for other reasons. It may alsoexercisepowersthat it hasin the caseof a personcharged

with an offenceagainstState law. It may not makean orderfor costs.

Clause I 16: Review of orders of committal

213. This clauseenablesa personaggrievedby an orderor exerciseofpower under

clause I15 to apply to ajudgeof the SupremeCourt of the State in which thepersonwas
apprehendedfor areview of the.order. The review is to be by wayofrehearing. Additional
evidencemay be received.Thejudge may confirm, varyor quashtheorder. An ordermay

be maderelating to costsof the review.

Clause 117: Issueof warrantof commitment

214. This clauseprovidesthat where a Statecowlacting underPart7 ordersthat a person

becommitted to prison, the clerk of that court, or ajustice of the peacewho haspowerto
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issuewainnts under a law of the State,may issuea warrant for thecommitment (‘a warrant

ofcommitment’) of that personto a prison in which offendersagainst the law of that State

may beconfined.

Clause I 18: Paymentof fineetc.beforeissueofwarrantof commitment

2 15 . This clausedeemsanorder committing a personto prisonunder Part7 to be
dischargedif a pardon is granted,or the whole of the unpaid amountof the fine is paidor
remitted,before a warrant of commitment is issuedpursuanttothe order. If partonly of that

amountispaidorremitted,theorderoperatesasifithaddirectedimprisonmentforthe same
period thatwould havebeenorderedif the payment hadbeenmade,or the remissiongranted,

beforethe making of the order.

Clause1 19: Paymentoffine afterissueof warrant of apprehension

216. This clausesetsout machineryprovisionsrelating to paymentof the fine, wholly or

in part,orotherdischargeof the unpaid amount of the fine,at various stagesin the process
following issueof a warrant ofapprehension. It setsout whomay receivea payment in

respectofa fine, theobligations of personsinvolved in transmitting paymentsreceived,

matters to benotified toclerksofcourts,andaction tobetakenin relation toexecutionof
warrantsin the variouscircumstancessetout in theclause.

217. Theclausealsoprovides that a police officer executingawarrantof apprehensionor
a warrant of commitmentis not toaccepta paymentof partonly of the unpaid amountof the

fine.

Cause120: Personliable to pay2 or more finesetc.

218. This clauseprovides that where a personis committedto prison under morethan

onewarrant,which include oneor more warrantsunderPart7, the imprisonment satisfiesall

thewarrantsunder Part 7 concurmntly until the last of thosewarrantshasbeenfully
executed,whetherornotthe imprisonment also(concurrently) countsasimprisonment under

anyother warrant.

Cause 121: Releaseof personfrom prisononpayment of fine etc.

219. This clauseprovides for the release from prisonof a personimprisonedunder a

warrant of commitment if -
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. thewholeof the unpaid amountof the fine specifiedin the warrant ispaidor

remitted,or

. a pardon isgranted in respectof the relevantoffence;

unless the personis in custodyfor another reason.

220. It alsoprovides for proportionate reduction of theperiod of imprisonmentwhere

partoftheunpaid amountol’thefine ispaidorxtmitte&

Clause 122: Effect of imprisonment

221. This clauseprovides that apersonimprisonedunderPart7 becauseoffailuretopay

an amountin respectof a fine is, upon tenninationofthat imprisonment, dischargedfitnn any
liability to pay that amountor anypartof thatamountremainingunpaid,or to be imprisoned

becauseof non-paymentof thatamountor partof thatamount.

Clause 123: Juvenilesnotto be imprisoned

222. This clauseprovides that -

aclerkorajusticeof thepeacemust not issuea warrantof apprehension
underPart7inrespectofapersonwhom heorshehas reasontobelieve

maybeunderl8yearsofage;

a policeofficer must notapprehend aperson,under a warrant of
apprehension,whom he or shehasreasonto believemay beunder18 years

of age;and

a court must not makean order under Part7 committingto prisona person

whom it is satisfiedis under18 yearsof age.

Cause 124: Conditions of imprisonment

223. This clauseapplies,asfar asthey are applicable,the lawsof a Statewith respectto -
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. the conditionsof imprisonment of personsimprisonedbecauseof default in

the paymentoffines under State law;

. the treatmentof suchpersonsduring imprisonment, and

. the tansferof such personsfrom prison to prison;

to personsimprisonedin that StateunderPart 7.

ClauseI 25: Applicationof the RemovalofPrisoners (Territories)Act

224. This clauseapplies theRemovalofPrisoners(Terricoiies~Act 1921(with any

prescribedmodifications andadaptations)in relation to a personordered to be imprisoned
underPart7 by a Territorycourtin the sameway asthat Act applies in relation to a person
sentencedto imprisonmentin that Territory.

225. TheRemovalof Prisoners (Australian CauitalTerritorvl Act 1968providesfor the

removalofprisonersfrom the Australian CapitalTerritory toNewSouthWales. It appliesto
a personwho, under a law in force in the Australian CapitalTerritory,is liable to undergo

imprisonmentor otherdetentionincustody.

Clause 126: Saving

226. This clauseprovides that nothing in Part7 affectsthe operationof other Partsof the

Act.

PART S - MJSCELLANEOUS

Clause 127: Mattersof state

227. Thisclauseapplies where,in relation to a wibunalperformingan investigative

function,applicationismadefor leaveto serveasubpoenainterstate,for anorder for
productionof a prisoner or for an order authorising the apprehensionof a person,wherethe

evidence,documentor thing soughtby the subpoenaor ordermaycontain evidencerelating
to mattersof state.
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228. BefOre thecourt cangivethe leaveor make theorder sought,the applicant must
havegiven at least14 daysnoticeof the proceedings,and the issueof the subpoena,to the
Attorneys-Generalfor theCommonwealth,the State in which the tribunal isestablishedand

the State in which the personconcernedis located.TheCommonwealthand anyStatewhose

AttomeyCeneralwasnotified areentitledto intervenein thepmceedings.Thecourtmay
directthat suchproceedingsbeheldhi camera.

Clause128: Claim ofpublicinterestin~munitynotprecluded

229. This clauseprovidesthatneitherthe fact that leavehasbeengrantedor anorder
madeasreferredto in clause127 northedisclosureof anymatterin the proceedingsfor the
leaveororderaffectsany claim in proceedingsbeforethe tribunal thatcertainevidenceis
subject to public interestimmunity.

Clause 129: Custodiansto assistprisonersservedwith subpoenas

230. This clauseprovidesthat a custodian of a prisoner one Statewho is servedwith a

subpoenaissuedin another Statemust providethe prisoner with suchassistanceasthe
prisonerreasonablyrequiresto -

. comply with the subpoena(where the subpoenaonly requirestheproduction

of documentsor things);

. apply for relief with respectto the subpoenaor an order for production; and

. obtainlegaladvicein connectionwith thesubpoenaor order.

Clause130: Jurisdictionnotlimited by locality

231. This clauseprovidesthatlimitationsunderStatelawaboutthe locality in which
processmay be serveddo notaffectthejurisdiction that a court or tribunalacquiresbecause

theprocessis servedunder the Act.

Clause 131: Constitutionofcourts

232. This clauseprovidesthatthe jurisdictionof a SupremeCourt in mattersarising

undercertainprovisionsoftheActistobeexemisedbytheSupremeCourtconstitutedbya

singlejudge.
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Cause132: Regulationsetc:

233. Thisclauseenablesthe Governor-Generalto makeregulationsand courtsto make

rulesto carryoutorgive effectto the Act. The rulesmust not be inconsistentwith the

regulations.
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