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SUPERANNUATION INDUSTRY (SUPERVISION)LEGISLATION
AMENDMENT BILL 1994

GENERAL OUTLINE AND MAIN PURPOSEOF THE BILL

This Bill amendsthe SuperannuationIndustry(Supervision)Act 1993 and the
Superannuation(Resolutionof Complaints)Act 1993. ThoseActs formedthecentrepiece
of a packageof superannuationlegislationwhich receivedRoyal Assenton
30 November1993 andwhich gaveeffect to the new prudentialarrangementsfor
superannuationthat theTreasurerannouncedon 21 October 1992.

This Bill makesa numberof amendments,many of a technicalnature,to the
abovementionedActs aimedat furtherenhancingandrefining the operationof thoseActs.
The mainamendmentsare:

Allowing certainnon-bankfinancial institiitions to offer ‘approvedguarantees’

The Bill amendstheSIS Act to allow certainnon-bankfinancial institutionsto
offer guaranteesrequiredunderthe SIS Act.

Currently only approvedbanksand theCommonwealth,Statesor Territoriescan
offer theguaranteesrequiredunderthe SIS Act. Building societies,credit unions
andsimilar organisationswhich are subjectto supervisionunderthe variousState
Financial InstitutionsCodesareconsideredto be institutions which shouldalso be
ableto offer the guaranteesrequiredunderthe SISAct and the Bill amendsthe SIS
Act accordingly.

Allowing ‘in-house’ investmentsin certainnon-bankfinancial institutions

An ‘in-houseasset’is essentiallya loanto, or investmentin, a standardemployer
sponsorof the fund (or an associateof suchan employersponsor)and the SIS Act
placesrestrictions,for prudentialreasons,on the level of suchinvestments.

The Bill amendsthe SIS Act to treatdepositsin certainnon-bankfinancial
institutions(which are subjectto prudentialsupervision)in the samemanneras
depositsin an approvedbankwith regardto determiningif theyare ‘in-house
assets’.

At~licationsfor the issueof a superannuationinterestandapplicationto becomea
standardemployer-sponsor

The Bill amendsthe SIS Act to ensurethat the trusteecannotaccepta personas a
memberof a public offer entity unlessthatpersonhasappliedin the appropriate
mannerandhasreceivedrelevantinformation (determinedby theCommissioner)
regardingthe entity beforedoing so.
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Acquisition of certainassetsfrom membersof regulatedsuperannuationfunds

The SIS Act imposesa generalprohibition on theacquisitionof assetsfrom
members,subjectto a limited exceptionin relation to funds with less than 5
members(excludedsuperannuationfunds)providedthe assetacquiredis business
realproperty. The Bill amendsthe SISAct to ensurethat an excluded
superannuationfund canonly acquirebusinessrealpropertyfrom a member(or
relativeof a member) if the propertyis businessrealpropertyin the member’s(or
relative’s)principal business.

Public Offer SuperannuationFundsandEqual Representation

The SIS Act currently requiresa standardemployersponsoredfund which is a
public offer fund to havean independenttrustee. The Bill amendsthe SIS Act to
allow suchfundsthe option of eitherhaving an independenttrusteeor having equal
numbersof employerandmemberrepresentativesinvolved in thetrusteeshipof the
fund. This providesfunds with greaterflexibility in organisingtheir trusteeship
while at the sametime ensuringthat membersare protected- in the first instance
by having a trusteewho is independentandin thesecondby having direct
involvementin thefund via equalrepresentation.

Existing trusteemay give noticeof retirement

A fundamentalprinciple of the SISAct is that superannuationentitiesshouldbe in
the control of a singleparty (the trustees)who take full responsibilityfor the fund.
However,the CorporationsLaw currently requiresthat superannuationentities
which are public offer entitieshavedual responsibleparties(the trusteeandthe
managementcompany). The SIS Act enablesthesepublic offer entitiesto change
to havea singleparty (the trustees)in control of the fund. In manycasesthis will
involve thetrusteeretiring and themanagementcompanytaking overthe role of
trustee.

The effectiveand smoothoperationof this changeovermay be hamperedif the
existingtrusteeis requiredto holda meetingof beneficiariesbeforeretiring (asthe
governingrulesof some superannuationentitiesmay require). To overcomethis
problem,and thereforeto ensurea smoothchangeover,the Bill amendsthe SIS Ac
to provide that sucha requirementin the governingrulesof a fund hasno effect.

SecrecyProvisions

The Bill amendsthe SIS Act to allow the Ministerto approvedisclosureof
protectedinformation (if it is in thepublic interestto do so) to thepublic at large,
ratherthanjust to particularmembersof the public. At thesametime the Bill
amendsthe SIS Act to ensurethat appropriateprotectionis providedto an
individualby only allowing disclosureof information that relatesto the private
affairsof an individual wheresuchdisclosurewould not be unreasonablein the
circumstances.
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Approvedpurposesof. andpaymentsto beneficiariesin, an approveddeposit fund

TheBill amendsthe SIS Act to ensureconsistencybetweenrelatedprovisionsin
the Act which dealwith thepurposesfor which an approveddepositfund maybe
maintainedandpaymentsto beneficiaries.

Disqualifiedpersonsnot to be custodians

The SIS Act currentlyrestrictsdisqualifiedpersonsfrom being trusteesor
investmentmanagersof superannuationentities. Thereis howeverno similar
requirementon custodians. The Bill amendsthe SISAct to addressthis problem
andensurethat custodiansaresubjectto similar ‘eligibility’ requirementsto those
applying to trusteesand investmentmanagers.

Removal of trusteesof public offer entities

TheBill insertsa new requirementinto the SIS Act to preventanotherparty from
trying to exertundueinfluenceon a trusteeby threateningto removethe trustee
unlessthe trusteecomplieswith that party’srequests. Theamendmentensuresthat
no otherparty would havethepowerto exercisesuchinfluenceby ensuringthat,
unless the regulationsprovideotherwise,no person(otherthan theCommissioner)
canremovea trusteeof a public offer entity.

~INANCIAL IMPACT STATEMENT

Ihe proposedamendmentswill not haveany financial impact.
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EXPLANATORY NOTES ON THE SUPERANNUATION INDUSTRY
(SUPERVISION) LEGISLATION AMENDMENT BILL 1994

PART 1 - PRELIMINARY

CLAUSE I - SHORTTITLE

1. Self explanatory.

CLAUSE 2 - COMMENCEMENT

2. Subclause2 providesthat:

- Division 5 of Part 2 is takento havecommencedon 1 December1993 (the
commencementdatefor mostof the SIS Act). This is becausethe amendmentsmade
are doneto confirm themeaningof certaindefinitionscontainedin the SIS Act and
the amendmentsarenot consideredto haveany adverseeffect on anyperson;

- Division 12 of Part 2 is taken to havecommencedon 1 December1993 (the
commencementdatefor mostof the SIS Act). This is becausethe amendmentsmade
only extendthe optionsthat certainfunds havein meetingthe trusteeshiprequirements
of the SIS Act (asopposedto imposingany new obligations)and theamendmentsare
notconsideredto haveanyadverseeffect on any person;

- Division 15 of Part 2 is takento havecommencedon 1 December1993 (the
commencementdate for mostof the SIS Act). This is becausethe amendmentsclarify
existingobligations(ratherthan imposingany new obligations)andthe amendments
are not consideredto haveany adverseeffect on anyperson.

Subclauses3 and 4 provide thatDivisions 7, 8, 11 and 17 of Part 2 commenceon the28tF
day after Royal Assent,however,if the 28th day is less than 1 July 1994 then Division 7
commenceson 1 July 1994.

Subclause5 providesthat if RoyalAssentis receivedbefore 1 July 1994 thenDivisions 9
and 16 of Part 2 commenceon 1 July 1994.

Subclause6 providesthat Part 3 commencesimmediatelyafter commencementof the
Superannuation(Resolutionof Complaints)Act 1993.

The remainingamendmentscommenceon Royal Assent.
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PART2- AMENDMENT OF THE SUPERANNUATION INDUSTRY
(SUPERVISION)ACT 1993

DIVISION 1 - PRINCIPAL ACT

CLAUSE3 - PRINCIPAL ACT

3. Selfexplanatory.

DIVISION 2- AMENDMENTS RELATING TO THE RULES OF APPROVED
DEPOSIT FUNDS

CLAUSE4 - OBJECT

4. Self explanatory.

CLAUSE 5 - DEFINITIONS

5. This clauseamendssection 10 of the SuperannuationIndustry (Supervision)Act 1993
(the ‘SIS Act’) by removingthe requirementfor an approveddepositfund to have
approvedrulesand, consequently,by removingthe definition of approvedrules.

CLAUSE 6 - APPLICATION

6. Thisclauseprovidesthat the amendmentsmadeby Division 2 apply in determining
whethera fund is an approveddepositfund at any time afterRoyal Assent.

DIVISION 3- AMENDMENTS RELATING TO NON-BANK FINANCIAL
INSTITUTIONS

CLAUSE 7 - OBJECTS

7. Self explanatory.

CLAUSE 8 - DEFINITIONS

~. This clauseamendsthe definition of ‘approvedguarantee’in section 10 of the SIS Act
;o that suchguaranteescanbe given by approvednon-bankfinancial institutionsand
insertsa definition of ‘approvednon-bankfinancial institution’ into section 10 of the SIS
&ct.

LAUSE 9 - MEANING OF ‘IN-HOUSE ASSET’

). This clauseamendsthe definition of ‘in-houseasset’ in section 71 of the Act to provide
hat a depositwith an ‘approvednon-bankfinancial institution’ is not an ‘in-houseasset’.
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DIVISION 4- AMENDMENTS RELATING TO THE PURPOSESFOR WHICH AN
APPROVED DEPOSIT FUND MAY BE MAINTAINED

CLAUSE 10 - OBJECT

10. Selfexplanatory.

CLAUSE 11 - DEFINITIONS

11. Thisclauseamendsthe definitionof ‘approvedpurposes’in section 10 of the Act to
allow the Commissionerto extendthepurposesfor which an approveddepositfund may
bemaintained.

DIVISION 5- AMENDMENTS RELATING TO THE MEANING OF THE
EXPRESSIONS‘PRIVATE SECTOR FUND’ AND ‘PUBLIC SECTORFUND’

CLAUSE 12 - OBJECT

12. Self explanatory.

CLAUSE 13 - DEFINITIONS

13. This clauseamendsthe definitionsof ‘private sectorfund’ and ‘public sectorfund’
to confirmthat the expressions‘private sectorfund’ and ‘public sectorfund’ areconfinedto
funds thatarecoveredby paragraph(a) of the definitionof ‘superannuationfund’ in
section10 of the SIS Act.

DIVISION 6- AMENDMENTS TO MAKE TECHNICAL CORRECTIONS TO THE~
DEFINITION OF ‘REVIEWABLE DECISION’

CLAUSE 14 - OBJECT

14. Self explanatory.

CLAUSE 15 - DEFINITIONS

15. This clauseamendsthe definition of ‘reviewabledecision’ in section 10 of theSIS
Act to correct a technicalerror.

CLAUSE 16 - APPLICATION

16. This clauseprovidesthat theamendmentsmadeby Division 6 apply to decisions
madebeforeor after RoyalAssent.
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DIVISION 7- AMENDMENTS RELATING TO APPLICATIONS FOR THE ISSUE
OF SUPERANNUATION INTERESTS AND APPLICATIONS TO BECOME A
STANDARD EMPLOYER SPONSOR

CLAUSE 17 - OBJECT

17. Self explanatory.

CLAUSE 18 - TRUSTEEMUST NOT ISSUE INTERESTS,OR PERMIT PERSONSTO
BECOME STANDARD EMPLOYERSPONSORS,EXCEPT PURSUANTTO
APPLICATIONS

18. Thisclauseamendssection 153 of the SIS Act to requirethat thetrusteeof a
public offer entity mustnot issue a superannuationinterestor permit a personto becomea
standardemployer-sponsorof the entity exceptpursuantto an ‘eligible application’.

19. An ‘eligible application’ is madeif an application for the issueof a superannuation
interestor to becomea standardemployer-sponsoris:

- madein writihg on a form madeavailableby or on behalfof the trustee; and

- theform is in accordancewith any requirementspecifiedin a determinationof the
Commissioner; and

- whenthe form wasreceivedby the applicant,the applicantalso receivedsuch
additional information anddocumentsas specifiedin a determinationof the
Commissioner.

20. A determinationreferredto aboveis a disãllowableinstrumentfor the purposesof
section46A of the Acts InterpretationAct 1901.

DIVISION 8- AMENDMENTS RELATING TO ARM’S LENGTH INVESTMENTS
OF SUPERANNUATION ENTITIES

CLAUSE 19 - OBJECT

21. Self explanatory.

CLAUSE 20- INVESTMENTS OF SUPERANNUATION ENTITY TO BE MADE ON
ARM’S LENGTH BASIS

22. Thisclauseamendssection109 of the SIS Act so that the partiesto an investment
transactioncan dealwith eachotherotherwisethan at arm’slength,providedthat the terms
andconditionsof the relevanttransactionare no more favourablethan thosewhich it
would be reasonableto expectwould apply if the partiesweredealingwith eachotherat
arm’s length.
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DIVISION 9- AMENDMENT RELATING TO ROLLOVER OF BENEFITS
BETWEEN SUPERANNUATION FUNDS

CLAUSE 21 - OBJECT

23. Self explanatory.

CLAUSE 22 - WHAT HAPPENSIF BENEFITSARE BELOW MINIMUM AMOUNT

24. This clauseamendssection248 of the SIS Act so that theminimumamount
referredto in section248 is an amountprescribedby regulationsfor the purposesof that
section. This simplifies the mannerin which theminimumamountis to be ascertained.

DIVISION 10- AMENDMENTS RELATING TO THE VALIDITY OF THE
GOVERNING RULES OF SUPERANNUATION ENTITIES

CLAUSE 23 - OBJECT

25. Selfexplanatory.

CLAUSE 24 - TRUSTEENOT TO BE SUBJECTTO DIRECTION

26. This clauseamendssubsection58(3) of the SISAct to ensurethat a provisionin
the governingrulesof a superannuationentity is not void if it contravenessubsection
58(1), but ratheris only invalid to the extentthat the provisionis inconsistentwith the
requirementsof that subsection. The amendmentalso ensuresthat section58 is consistent
with the requirementsof subsection60(3) of the Act.

CLAUSE 25 - EXERCISEOF DISCRETIONBY PERSONOTHER THAN TRUSTEE

27. This clauseamendssubsection59(2) of the SISAct to ensurethat a provisionin
the governingrulesof a superannuationentity is not void if it contravenessubsection
59(1), but ratheris only invalid to the extentthat the provisionis inconsistentwith the
requirementsof that subsection. The amendmentalso ensuresthat section59 is consistent
with the requirementsof subsection60(3) of the Act and the amendedsubsection58(3).

DIVISION 11 - AMENDMENTS RELATING TO THE RULE PROHIBITING A
SUPERANNUATION FUND FROM ACQUIRING ASSETSFROM ITS MEMBERS

CLAUSE 26 - OBJECT

28. Self explanatory.
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CLAUSE27 - ACQUISITIONS OF CERTAIN ASSETSFROM MEMBERS OF
REGULATED SUPERANNUATION FUNDS PROHIBITED

29. Thisclauseamendssection66 of the SIS Act so that an excludedsuperannuation
fund canonly acquirebusinessrealproperty from a member(or relativeof a member)if
theproperty is businessrealpropertyin the member’s(or relative’s)principal business.

DIVISION 12- AMENDMENTS RELATING TO THE REPRESENTATION OF
EMPLOYERS AND MEMBERS IN RELATION TO THE MANAGEMENT AND
CONTROL OF STANDARD EMPLOYER-SPONSORED FUNDS

CLAUSE 28 - OBJECT

30. Self explanatory.

CLAUSE 29 - PRE 1 JULY 1995 RULES - FUNDS WITH 200 ORMORE MEMBERS

31. This clauseamendsparagraph91(3)(a) of the SIS Act to allow a standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules.

CLAUSE 30 - POST 30 JUNE 1995 RULES - FUNDS WITH MORE THAN 4, BUT
FEWERTHAN 50, MEMBERS

32. This clauseamendsparagraph92(3)(a)of the SIS Act to allow a standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules.

CLAUSE 31 - POST30 JUNE 1995 RULES - FUNDS WITH MORE THAN 49
MEMBERS

33. This clauseamendsparagraph93(3)(a)of the SIS Act to allow a standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules.

DIVISION 13- AMENDMENTS RELATING TO THE TRANSITION TO THE
SUPERANNUATION INDUSTRY SUPERVISION SCHEME

CLAUSE 32 - OBJECT

34. Selfexplanatory.

CLAUSE 33 - EXISTING TRUSTEEMAY GIVE NOTICEOF RETIREMENT

35. This clauseamendssection363 of the SISAct to provide that the provisionsof the
governingrulesof a fund or trusthaveno effect to the extentto which they requirethe
holding of a meetingof beneficiariesbeforetheexisting trusteemaygive a noticeof
retirementreferredto in section363.
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DIVISION 14- AMENDMENTS RELATING TO THE DISCLOSURE OF
INFORMATION

CLAUSE 34 - OBJECTS

36. Self explanatory.

CLAUSE 35 - SECRECY

37. This clauseamendssection346 of the SIS Act to allow the Minister to approve
disclosureof protectedinformationor documentsto the public at large, if it is in the
public interestto do so. The clausealsoamendssection346 to restricttheMinister from
approvingdisclosureof protectedinformation or documentsthat relateto the personal
affairs of an individual, if suchdisclosurewould beunreasonable.

DIVISION 15- AMENDMENTS RELATING TO THE PAYMENT OF AMOUNTS
EQUAL TO THE INTERESTS OF BENEFICIARIES IN APPROVED DEPOSIT
FUNDS

CLAUSE 36 - OBJECT

3~. Selfexplanatory.

CLAUSE 37 - DEFINITIONS

39. This clauseamendsthe definition of ‘approvedpurposes’in section 10 of the SIS
Act to ensurethat the approvedpurposein paragraph(c) of that definitiononly appliesto
the extentthat it is consistentwith the standardsprescribedundersection32 of the Act
and to ensurethat theapprovedpurposeis consistentwith the operationof, and
terminologyusedin, sections15 and 53 of theAct.

CLAUSE 38 - APPROVEDDEPOSITFUNDS - PAYMENTS BY TRUSTEES

40. This clauseamendssection 15 of the SIS Act by:

- changingthewording of subsection1 to ensureconsistencywith the related
provisionsin the definition of approvedpurposesand in section53; and

- insertinga new subsection1 A thatprovidesthat for thepurposesof paragraph(c)
of the definition of ‘approvedpurposes’in section10, and for the purposesof
section53, if the trusteeof a fund paysan amountequalto thebeneficiary’s
interestin the fund to an approveddepositfund or regulatedsuperannuationfund
thenthe trusteeis takento havepaid the amountto the beneficiaryon request; and

- insertinga new subsectionlB that providesthat for the purposesof paragraph(c)
of the definition of ‘approvedpurposes’in section10, if a paymentis notmade
immediatelyon requestbut is deferredfor a period determinedby the trustee
concernedthen the paymentis takento havebeenmadeon request; and
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by amendingsubsection2 so that it appliesto new subsection1A as well as
subsectionI.

41. Theseamendmentsclarify the obligationson the trusteeof an approveddeposit
fund in relation to the paying of amountsto beneficiariesandalso ensureconsistency
betweenthe relatedprovisionscontainedin thedefinition of approvedpurposes(in section
10 of theAct), section 15 of the Act andsection53 of theAct.

CLAUSE39 - COVENANTS TO REPAY AMOUNTS TO BENEFICIARIESIN
APPROVEDDEPOSITFUNDS

42. This clauseamendssection53 of the SIS Act to provide that the trusteeof an
approveddepositfund needonly comply with a requestby a beneficiaryto pay an amount
equalto thebeneficiary’s interestin the fund if compliancewith the requestwould not be
inconsistentwith anyrequirementsimposedon the fund undersection32 of the Act.

43. A new subsection53(2A) is insertedthatprovides that a referencein subsection2
to a beneficiaryincludesa referenceto the legal personalrepresentativeof a beneficiary.
This ensuresconsistencywith the definitionof approvedpurposesin section 10 of the Act
andwith section 15 of the Act.

DIVISION 16- AMENDMENTS RELATING TO RIGHTS IN RESPECTOF
BENEFITS THAT HAVE BEEN AUTOMATICALLY ROLLED-OVER BETWEEN
FUNDS

CLAUSE 40 - OBJECT

44. Self explanatory.

CLAUSE 41 - RIGHTS OF BENEFICIARY TO ROLLED-OVER BENEFITS

45. This clauseamendssection251 of the SIS Act by addingtwo new subsections.
Theseprovide that a contingentright to deathanddisability benefitsis not a right in
respectof any benefitspaidto an eligible rollover fund in accordancewith Part 24 of the
Act. Subsection3 providesthat subsection2 is enactedfor theavoidanceof doubt.

46. This clarifies that wherean amountof benefitsis paid by one fund to an eligible
rollover fund the rights that a beneficiaryhad to deathanddisability benefitsin the first
fund do notbecomerights that the beneficiaryhasagainstthe eligible rollover fund.
Rather,thoserights would remainin the first fund unlessthe goveming.rulesof that fund
provideotherwise.

DIVISION 17- AMENDMENTS RELATING TO CUSTODIANS OF
SUPERANNUATION ENTITIES

CLAUSE 42 - OBJECT

47. Selfexplanatory.
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CLAUSE 43 - INSERTION OF NEW SECTION

48. This clauseprovidesthat a new section is to be insertedinto the SIS Act. The new
sectioncomprisessix subsections:

- subsection1 providesthat a disqualifiedpersonmustnot intentionallybe or act as a
custodianof a superannuationentity;

- subsection2 providesthat a personis notprohibitedfrom continuing asthe custodian
for a specifiedperiod, notwithstandingthat thepersonis a disqualifiedperson,
providedthe requirementssetout in paragraphs(a) to (d) of this subsectionare
compliedwith;

- subsection3 provides thata custodianmustnotpermit a disqualifiedpersonwho is an
individual to be or act asa responsibleofficer of the custodian;

- subsection4 setsoutthe requirementsto be met by thecustodianand trusteewhere
the custodianbecomesa disqualifiedperson;

- subsections5 and6 provide for offencesfor contraventionsof subsection4.

49. The amendmentensuresthatdisqualifiedpersonsare restrictedfrom being
custodiansin thesamemannerthat they are restrictedfrom beinginvestmentmanagers.

DIVISION 18- AMENDMENTS RELATING TO THE REMOVAL OF TRUSTEES
OF PUBLIC OFFER ENTITIES

CLAUSE 44 - OBJECT

50. Selfexplanatory.

CLAUSE 45 - INSERTION OF NEW SECTION

51. Thisclauseprovidesthata new sectionis to be insertedinto the SIS Act. The new
sectionprovides that the governingrulesof a public offer entity mustnotpermit the
trusteeto be removedby a personother than the Commissioner,unlessthe removalis of a
kind specifiedin regulations. If the governingrulesof a public offer entity are
inconsistentwith theserequirementsthentheserequirementsprevail andthe governing
rulesare to the extentof the inconsistencyinvalid.

DIVISION 19- APPLICATION OF CERTAIN AMENDMENTS

CLAUSE46

52. This clauseprovidesthat, other than theamendmentsmadeto Parts 1, 19 and 24 of
theSIS Act, the amendmentsmadeby Part2 of the this Bill do not apply to a fund,
schemeor trustin relation to a year of incomeearlier than the 1994-95 year of income.



13

PART 3- AMENDMENT OF THE SUPERANNUATION (RESOLUTION OF
COMPLAINTS) ACT 1993

CLAUSE 47 - OBJECT

53. Self explanatory.

CLAUSE 48 - PRINCIPAL ACT

4. Self explanatory.

LAUSE 49 - INTERPRETATION

~5. Self explanatory.
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