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SUPERANNUATION INDUSTRY (SUPERVISION)LEGISLATION
AMENDMENT BILL 1994

GENERAL OUTLINE AND MAIN PURPOSEOF THE BILL

This Bill amendsthe SuperannuationIndustry (Supervision)Act 1993 andthe
Superannuation(Resolutionof Complaints)Act 1993. ThoseActs formedthe centrepiece
of a packageof superannuationlegislationwhich receivedRoyalAssenton
30 November1993 and which gaveeffectto the newprudentialarrangementsfor
superannuationthat the Treasurerannouncedon 21 October 1992.

This Bill makesa numberof amendments,many of a technicalnature,to the
abovementionedActs aimedat further enhancingand refining the operationof thoseActs.
The main amendmentsare:

• Allowing certainnon-bankfinancial institutinns tn c~ff~r‘~ipproved~uarantaes~

The Bill amendsthe SIS Act to allow certainnon-bankfinancial institutionsto

offer guaranteesrequiredunderthe SIS Act.
Currently only approvedbanksandthe Commonwealth,Statesor Territoriescan
offer theguaranteesrequiredunderthe SIS Act. Building societies,credit unions
and similar organisationswhich are subjectto supervisionunderthe variousState
Financial InstitutionsCodesare consideredto beinstitutionswhich shouldalsobe
able to offer the guaranteesrequiredunderthe SIS Act and the Bill amendsthe SIS
Act accordingly.

Allowing ‘in-house’ investmentsin certainn-rn-bpnk f~n~’tw~a1institutipns

An ‘in-houseasset’is essentiallya loan to, or investmentin, a standardemployer
sponsorof thefund (or an associateof suchanemployersponsor)and the SISAct
placesrestrictions,for prudentialreasons,on the level of such investments.

The Bill amendsthe SIS Act to treatdepositsin certainnon-bankfinancial
institutions (whichare subjectto prudentialsupervision)in the samemanneras
depositsin anapprovedbankwith regardto determiningif they are ‘in-house
assets’.

Applications for the issueof a superannuationintert~st~rnt1~pptir~tion to become-a
standardemployer-sponsor

TheBill amendsthe SIS Act to ensurethat the trusteecannotaccepta personas a
memberof a public offer entity unlessthat personhasappliedin the appropriate
maimerand hasreceivedrelevantinformation (determinedby the Commissioner)
regardingthe entity beforedoing so.
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A~gui~ition
0

f rt~rthincicsetsfrom membersof regulatedsuperaI~nuatiQnfunds

The SISAct imposesa generalprohibition on the acquisitionof assetsfrom
members,subjectto a limited exceptionin relation to fundswith lessthan 5
members(excludedsuperannuationfunds)providedthe assetacquiredis business
realproperty. The Bill amendsthe SISAct to ensurethat an excluded
superannuationfund can only acquirebusinessrealpropertyfrom a member(or
relativeof a member)if the propertyis businessrealpropertyin the member’s(or
relative’s)principal business.

Puhlir flff~r S~ip~rannuationFunds and EaualRepresentation

The SIS Act currentlyrequiresa standardemployersponsoredfund which is a
public offer fund to havean independenttrustee. The Bill amendsthe SISAct to
allow such funds the option of eitherhaving an independenttrusteeor havingequal
numbersof employerand memberrepresentativesinvolved in the trusteeshipof the
fund. This providesfunds with greaterflexibility in organisingtheir trusteeship
while at the sametime ensuringthat membersareprotected- in thefirst instance
by having a trusteewho is independentand in the secondby having direct
involvementin the fund via equalrepresentation.

Existing trustee may give noticeof retirement

A fundamentalprinciple of the SIS Act is that superannuationentitiesshouldbe in
the control of a singleparty (thetrustees)who take full responsibilityfor the fund.
However,the CorporationsLaw currently requiresthat superannuationentities
which are public offer entitieshavedual responsibleparties (thetrusteeand the
managementcompany). The SIS Act enablesthesepublic offer entitiesto change
to havea singleparty (the trustees)in control of the fund. In manycasesthis will
involve the trusteeretiring andthe managementcompanytaking overthe role of
trustee.

The effectiveand smoothoperationof this changeovermay be hamperedif the
existing trusteeis requiredto hold a meetingof beneficiariesbeforeretiring (as the
governing rulesof somesuperannuationentitiesmay require). To overcomethis
problem,andthereforeto ensurea smoothchangeover,the Bill amendsthe SISAct
to providethat sucha requirementin the governingrules of a fund hasno effect.

flisdosure of Informationby the Minister

The Bill amendsthe SIS Act to allow the Minister to approvedisclosureof
protectedinformation (if it is in the public interestto do so) to the public at large,
ratherthanjust to particularmembersof the public. At the sametime the Bill
amendsthe SIS Act to ensurethat appropriateprotectionis providedto an
individual by only allowing disclosureof informationthat relatesto the private
affairs of an individual wheresuchdisclosurewould not be unreasonablein the
circumstances.
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Allowing the InsuranceandSuperannuationCommission to provide prntet~tM

information to the SuperannuationComplaintsTri~1)1~3,

The Bill amendsthe SIS Act to allow officers of the Insuranceand Superannuation

Commission(ISC) to provideprotectedinformation to the Superannuation
Complaints Tribunal. Protectedinformationis informationrelatingto the affairs of
a fund which the ISC hasobtainedin the courseof carrying out its supervisory
duties.

While the ISC is allowedto providesuch information to bodiessuchas the
AustralianSecuritiesCommissionand the AustralianTaxationOffice thereis no
allowanceto providesuch information to the SuperannuationComplaintsTribunal.
The ComplaintsTribunal commencedoperationon 1 July 1994 and providesa
quick and fair mechanism,which previouslydid notexist, for dealingwith member
complaintsregardingsuperannuation.The restrictionon the provisionof protected
information,wherethat information is directly relevantto a particularcomplaint,is
hamperingthe effectiveoperationof theComplaintsTribunal. The amendment
allows theISC to providesuchrelevantinformation to the ComplaintsTribunal.

Approvedpumosesof. and paymentsto beneficiariesin, an approveddeposit fund

The Bill amendsthe SIS Act to ensureconsistencybetweenrelatedprovisionsin
theAct which dealwith the purposesfor which an approveddepositfund may be
maintainedand paymentsto beneficiaries.

Disqualified personsnot to be castc~dia~s

The SIS Act currently restrictsdisqualifiedpersonsfrom beingtrusteesor
investmentmanagersof superannuationentities. Thereis howeverno similar
requirementon custodians.The Bill amendsthe SISAct to addressthis problem
and ensurethat custodiansare subjectto similar ‘eligibility’ requirementsto those
applying to trusteesand investmentmanagers.

Removalof trusteesof public offer entities

The Bill insertsa new requirementinto the SIS Act to preventanotherparty from
trying to exertundueinfluenceon a trusteeby threateningto removethe trustee
unlessthe trusteecomplieswith that party’s requests. The amendmentensuresthat
no otherparty would havethe powerto exercisesuch influenceby ensuringthat,
unlessthe regulationsprovideotherwise,no person(otherthan theCommissioner)
canremovea trusteeof a public offer entity.
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Allowing exempt pithlic~sectorsuperannuationschemesto becomesubjectto the

Superannuation(Resolutionof Comnlaints)Act 1993

The Bill amendsthe Superannuation(Resolutionof Complaints)Act 1993 (the
‘SRC Act’), to allow ‘exemptpublic sectorsuperannuationschemes’to become
subjectto that Act.

Currently only regulatedsuperannuationfunds and approveddeposit funds are
subjectto the SRCAct and thusonly membersof thosefunds canmakeuseof the
SuperannuationComplaintsTribunal. Many public sectorsuperannuationschemes
will notbe regulatedfunds (insteadthey will be ‘exemptpublic sector
superannuationschemes’)and membersof suchschemeswill not thereforebe able
to use the ComplaintsTribunal.

In somecasesthis is acceptableas thereare other appropriatecomplaints
mechanismsavailablefor membersof suchschemes.However,someschemes
believetheir membersshouldhaveor needaccessto the ComplaintsTribunal. The
amendmentenablessuchschemesto becomesubjectto the SRC Act.

A consequentialamendmentis also madeto the SIS Act to requireexemptpublic
sectorsuperannuationschemesthat do becomesubjectto the SRCAct to also
establishtheir own internal complaintshandling system. This is necessarybecause
the ComplaintsTribunal cannotdealwith complaintsunlessthey havefirst been
througha fund’s internal complaintssystem. While the SIS Act requires
superannuationfunds and approveddepositfund to developsuchan internalsystem
it doesnot currentlyrequireexempt public sectorsuperannuationschemesto do the
same.

FINANCIAL IMPACT STATEMENT

The proposedamendmentswill nothaveany financial impact.
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EXPLANATORY NOTES ON THE SUPERANNUATION INDUSTRY

(SUPERVISION)LEGISLATION AMENDMENT BILL 1994

PART!- PRELIMINARY

CLAUSE 1 - SHORTTITLE

1. Selfexplanatory.

CLAUSE 2 - COMMENCEMENT

2. Subclause2 providesthat:

- Division 5 of Part 2 is takento havecommencedon 1 December1993 (the
commencementdatefor most of the SIS Act). This is becausethe amendmentsmade
are doneto confirmthe meaningof certaindefinitionscontainedin the SIS Act and
the amendmentsare notconsideredto have any adverseeffect on anyperson;

- Division 12 of Part 2 is takento have commencedon 1 December1993 (the
commencementdatefor mostof the SISAct). This is becausethe amendmentsmade
only extendthe optionsthat certain funds havein meetingthe trusteeshiprequirements
of the SISAct (as opposedto imposingany new obligations)andthe amendmentsare
not consideredto haveany adverseeffect on any person;

- Division 15 of Part 2 is takento havecommencedon 1 December1993 (the
commencementdatefor most of the SIS Act). This is becausethe amendmentsclarify
existingobligations(ratherthan imposingany new obligations)and the amendments
arenot consideredto haveany adverseeffect on any person.

Subclause3 providesthat Divisions 7, 8, 11 and 17 of Part 2 commenceon the 28thday

after Royal Assent.

Subclause4 providesthat Divisions I and2 of Part 3, which makea technical correction
to the Superannuation(Resolutionof Complaints)Act 1993 (the ‘SRC Act’), commence
immediatelyafter the commencementof that Act.

The remainingamendmentscommenceon Royal Assent.
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PART 2- AMENDMENT OF THE SUPERANNUATION INDUSTRY

(SUPERVISION) ACT 1993

DIVISION 1 - PRINCIPAL ACT

CLAUSE 3 - PRiNCIPAL ACT

3. Self explanatory.

DIVISION 2- AMENDMENTS RELATING TO THE RULES OF APPROVED

DEPOSIT FUNDS
CLAUSE 4 - OBJECT

4. Self explanatory.

CLAUSE 5 - DEFINITIONS

5. This clauseamendssection 10 of the SuperannuationIndustry (Supervision)Act 1993
(the ‘SIS Act’) by removingthe requirementfor an approveddeposit fund to have
approvedrules and,consequently,by removingthedefinition of approvedrules.

CLAUSE 6- APPLICATION

6. This clauseprovidesthat the amendmentsmadeby Division 2 apply in determining

whethera fund is an approveddepositfund at any timeafter Royal Assent.
DIVISION 3- AMENDMENTS RELATING TO NON-BANK FINANCIAL
INSTITUTIONS

CLAUSE 7 - OBJECTS

7. Self explanatory.

CLAUSE 8 - DEFINITIONS

8. This clauseamendsthe definitionof ‘approvedguarantee’in section10 of the SISAct
so that suchguaranteescanbe given by approvednon-bankfinancialinstitutions and
insertsa definition of ‘approvednon-bankfinancialinstitution’ into section10 of the SIS
Act.

CLAUSE 9- MEANING OF ‘IN-HOUSE ASSET’

9. This clauseamendsthe definitionof ‘in-houseasset’in section71 of the Act to provide
that a depositwith an ‘approvednon-bankfinancialinstitution’ is not an ‘in-houseasset’.
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DIVISION 4- AMENDMENTS RELATING TO THE PURPOSESFOR WHICH AN

APPROVED DEPOSIT FUND MAY BE MAINTAINED

CLAUSE 10 - OBJECT

10. Selfexplanatory.

CLAUSE 11 - DEFINITIONS

11. This clauseamendsthe definition of ‘approvedpurposes’in section10 of the Act to
allow the Commissionerto extendthe purposesfor which an approveddepositfund may
be maintained.

DIVISIONS- AMENDMENTS RELATING TO THE MEANING OF THE
EXPRESSIONS‘PRIVATE SECTOR FUND’ AND ‘PUBLIC SECTOR FUND’

CLAUSE 12 - OBJECT

12. Selfexplanatory.

CLAUSE 13 - DEFINITIONS

13. This clauseamendsthedefinitionsof ‘private sectorfund’ and ‘public sectorfund’
to confirmthat the expressions‘private sectorfund’ and ‘public sectorfund’ are confinedto
funds that are coveredby paragraph(a) of the definition of ‘superannuationfund in
section10 of the SISAct.

DIVISION 6- AMENDMENTS TO MAKE TECHNICAL CORRECTIONS TO THE
DEFINITION OF ‘REVIEWABLE DECISION’

CLAUSE 14 - OBJECT

14. Selfexplanatory.

CLAUSE 15 - DEFINITIONS

15. This clauseamendsthe definition of ‘reviewable decision’in section10 of the SIS
Act to correcta technicalerror.

CLAUSE 16 - APPLICATION

16. This clauseprovidesthat the amendmentsmadeby Division 6 apply to decisions
madebeforeor after Royal Assent.
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DIVISION 7- AMENDMENTS RELATING TO APPLICATIONS FOR THE ISSUE
OF SUPERANNUATION INTERESTS AND APPLICATIONS TO BECOME A
STANDARD EMPLOYER SPONSOR

CLAUSE 17 - OBJECT

17. Selfexplanatory.

CLAUSE 18 - TRUSTEEMUST NOT ISSUEINTERESTS,OR PERMIT PERSONSTO
BECOME STANDARD EMPLOYER SPONSORS,EXCEPTPURSUANTTO
APPLICATIONS

18. This clauseamendssection 153 of the SIS Act to require that the trusteeof a
public offer entity must not issuea superannuationinterestor permit a personto becomea
standardemployer-sponsorof the entity exceptpursuantto an ‘eligible application’.

19. An ‘eligible application’ is madeif an applicationfor the issueof a superannuation
interestor to becomea standardemployer-sponsoris:

- madein writing on a form madeavailableby or on behalfof thetrustee; and

- theform is in accordancewith any requirementspecifiedin a determinationof the
Commissioner; and

- whenthe form was receivedby the applicant,the applicantalso receivedsuch
additional information anddocumentsas specifiedin a determinationof the
Commissioner.

20. A determinationreferredto aboveis a disallowableinstrumentfor the purposesof
section46A of the Acts InterpretationAct 1901.

DIVISION 8- AMENDMENTS RELATING TO ARM’S LENGTH INVESTMENTS
OF SUPERANNUATION ENTITIES

CLAUSE 19 - OBJECT

21. Selfexplanatory.

CLAUSE20- INVESTMENTS OF SUPERANNUATION ENTITY TO BE MADE ON
ARM’S LENGTH BASIS

22. This clauseamendssection109 of the SIS Act so that thepartiesto an investment
transactioncandealwith eachother otherwisethan at arm’s length,providedthat the terms
and conditionsof the relevanttransactionare no morefavourablethanthosewhich it
would be reasonableto expectwould apply if thepartieswere dealingwith eachotherat
arm’slength.
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DIVISION 9- AMENDMENT RELATING TO ROLLOVER OF BENEFITS
BETWEEN SUPERANNUATION FUNDS

CLAUSE 21 - OBJECT

23. Self explanatory.

CLAUSE22- W1-IAT HAPPENS IF BENEFITSARE BELOW MINIMUM AMOUNT

24. This clauseamendssection248 of the SIS Act so that theminimum amount
referredto in section248 is an amountprescribedby regulationsfor the purposesof that
section. This simplifies the maimer in which the minimumamount is to be ascertained.

DIVISION 10- AMENDMENTS RELATING TO THE VALIDITY OF THE
GOVERNING RULES OF SUPERANNUATIONENTITIES

CLAUSE 23 - OBJECT

25. Selfexplanatory.

CLAUSE 24 - TRUSTEENOT TO BE SUBJECTTO DIRECTION

26. This clauseamendssubsection58(3) of the SISAct to ensurethat a provision in
the governingrulesof a superannuationentity is notvoid if it contravenessubsection
58(1), but ratheris only invalid to the extentthat the provision is inconsistentwith the
requirementsof that subsection.The amendmentalso ensuresthat section58 is consistent
with the requirementsof subsection60(3)of the Act.

CLAUSE 25 - EXERCISEOF DISCRETIONBY PERSONOTHERTHAN TRUSTEE

27. This clauseamendssubsection59(2) of the SISAct to ensurethat a provision in
the governingrules of a superannuationentity is notvoid if it contravenessubsection
59(1), but ratheris only invalid to the extentthat the provision is inconsistentwith the
requirementsof that subsection.The amendmentalso ensuresthat section 59 is consistent
with the requirementsof subsection60(3)of the Act andthe amendedsubsection58(3).

DIVISION 11 - AMENDMENTS RELATING TO THE RULE PROHIBITING A
SUPERANNUATION FUND FROM ACQUIRING ASSETS FROM ITS MEMBERS

CLAUSE 26 - OBJECT

28. Selfexplanatory.



10

CLAUSE 27 - ACQUISITIONSOFCERTAIN ASSETSFROM MEMBERS OF

REGULATEDSUPERANNUATION FUNDSPROHIBITED

29. This clauseamendssection66 of the SIS Act so that an excludedsuperannuation
fund canonly acquirebusinessrealpropertyfrom a member(or relativeof a member)if
the propertyis businessrealpropertyin the member’s(or relative’s)principal business.

DIVISION 12- AMENDMENTS RELATING TO THE REPRESENTATION OF
EMPLOYERS AND MEMBERS IN RELATION TO THE MANAGEMENT AND
CONTROL OF STANDARD EMPLOYER-SPONSORED FUNDS

CLAUSE 28 - OBJECT

30. Selfexplanatory.

CLAUSE 29 - PRE 1 JULY 1995 RULES - FUNDS WITH 200 OR MORE MEMBERS

31. This clauseamendsparagraph91(3)(a) of the SISAct to allow a standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules.

CLAUSE 30 - POST30 JUNE 1995 RULES - FUNDS WITH MORE THAN 4, BUT
FEWERTHAN 50, MEMBERS

32. This clauseamendsparagraph92(3)(a) of the SISAct to allow a standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules

CLAUSE 31 - POST30 JUNE 1995 RULES - FUNDS WITH MORE THAN 49
MEMBERS

33. This clauseamendsparagraph93(3)(a) of the SISAct to allowa standardemployer
sponsoredfund which is a public offer fund to eitherhavean independenttrusteeor
comply with the basicequalrepresentationrules.

DIVISION 13- AMENDMENTS RELATING TO THE TRANSITION TO THE
SUPERANNUATION INDUSTRY SUPERVISION SCHEME

CLAUSE 32 - OBJECT

34. Self explanatory.

CLAUSE 33 - EXISTING TRUSTEEMAY GIVE NOTICE OF RETIREMENT

35. This clauseamendssection363 of the SIS Act to providethat the provisionsof the
governingrules of a fund or trust haveno effect to theextentto which they require the
holding of a meeting of beneficiariesbeforethe existing trusteemay give a notice of
retirementreferredto in section363.
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DIVISION 14- AMENDMENTS RELATING TO THE DISCLOSURE OF
INFORMATION

CLAUSE 34 - OBJECTS

36 Selfexplanatory

CLAUSE35 - SECRECY

37 This clauseamendssection346 of theSIS Act to

- allow officers of theInsuranceand SuperannuationCommissionto provide
protectedinformation or protecteddocumentsto the SuperannuationComplaints
Tribunal; and

- allow theMinister to approvedisclosureof protectedinformation or documentsto
the public at large, if it is in thepublic interestto do so; and

- restrict the Minister from approvingdisclosureof protectedinformation or
documentsthat relate to the personalaffairs of an individual, if suchdisclosure
would be unreasonable.

38. With regardsto providingprotectedinformation or protecteddocumentsto the
ComplaintsTribunal this would only be allowedwherethe information or document
would be usedby the Tribunal in the performanceof any of its functionsor theexercise
of any of its powers. If the protectedinformation or documentcontainedinformation
relating to the personalaffairs of anindividual the ISC would notprovide that information
to theComplaintsTribunal unlessit wasreasonableto do so in the circumstances.

DIVISION 15- AMENDMENTS RELATING TO THE PAYMENT OF AMOUNTS
EQUAL TO THE INTERESTS OF BENEFICIARIES IN APPROVED DEPOSIT
FUNDS

CLAUSE 36 - OBJECT

39. Selfexplanatory.

CLAUSE37 - DEFINITIONS

40. This clauseamendsthe definitionof ‘approvedpurposes’in section10 of the SIS
Act to ensurethat the approvedpurposein paragraph(c) of that definition only appliesto
the extentthat it is consistentwith the standardsprescribedundersection32 of the Act
andto ensurethat the approvedpurposeis consistentwith the operationof, and
terminologyusedin, sections15 and 53 of the Act.
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CLAUSE 38 - APPROVEDDEPOSITFUNDS - PAYMENTS BY TRUSTEES

41. This clauseamendssection15 of the SIS Act by:

- changingthe wording of subsectionI to ensureconsistencywith therelated

provisionsin the definitionof approvedpurposesand in section 53; and

- insertinga newsubsectionIA that providesthat for the purposesof paragraph(c)
of the definitionof ‘approvedpurposes’in section 10, andfor thepurposesof
section53, if thetrusteeof a fund paysan amountequalto the beneficiary’s
interestin the fund to an approveddepositfund or regulatedsuperannuationfund
then the trusteeis takento havepaid the amountto the beneficiaryon request; and

- insertinga newsubsectionIB that providesthat for the purposesof paragraph(c)
of the definitionof ‘approvedpurposes’in section10, if a paymentis notmade
immediatelyon requestbut is deferredfor a perioddeterminedby the trustee
concernedthen thepaymentis takento havebeenmadeon request; and

- by amendingsubsection2 so that it appliesto new subsection1A as well as
subsection1.

42. Theseamendmentsclarify the obligationson the trusteeof an approveddeposit
fund in relation to the paying of amountsto beneficiariesand also ensureconsistency
betweenthe relatedprovisionscontainedin thedefinition of approvedpurposes(in section
10 of the Act), section 15 of the Act and section53 of the Act.

CLAUSE39- COVENANTS TO REPAYAMOUNTS TO BENEFICIARIESIN
APPROVED DEPOSITFUNDS

43. This clauseamendssection 53 of the SIS Act to provide that the trusteeof an
approveddepositfund needonly comply with arequestby abeneficiary to pay an amount
equal to the beneficiary’sinterestin the fund if compliancewith the requestwould not be
inconsistentwith any requirementsimposedon the fund undersection32 of the Act.

44. A newsubsection53(2A) is insertedthat providesthat a referencein subsection2
to a beneficiaryincludesa referenceto the legal personalrepresentativeof a beneficiary.
This ensuresconsistencywith the definitionof approvedpurposesin section 10 of the Act
and with section 15 of the Act.

DIVISION 16- AMENDMENTS RELATING TO RIGHTS IN RESPECT OF
BENEFITS THAT HAVE BEEN AUTOMATICALLY ROLLED-OVER BETWEEN
FUNDS

CLAUSE40 - OBJECT

45. Selfexplanatory.
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CLAUSE 41 - RIGHTS OF BENEFICIARY TO ROLLED-OVERBENEFITS

46. This clauseamendssection251 of the SIS Act by addingtwo new subsections.
Theseprovide that a contingentright to deathand disability benefitsis not a right in
respectof any benefitspaid to an eligible rollover fund in accordancewith Part 24 of the
Act. Subsection3 providesthat subsection2 is enactedfor the avoidanceof doubt.

47. This clarifies that wherean amountof benefitsis paid by one fund to an eligible
rollover fund the rights that a beneficiaryhadto deathand disability benefitsin the first
fund do notbecomerights that the beneficiaryhas againstthe eligible rollover fund.
Rather,thoserights would remainin the first fund unlessthe governingrulesof that fund
provideotherwise.

DIVISION 17- AMENDMENTS RELATING TO CUSTODIANS OF
SUPERANNUATION ENTITIES

CLAUSE 42 - OBJECT

48. Selfexplanatory.

CLAUSE 43 - INSERTION OF NEW SECTION

49. This clause provides that a new sectionis to be inserted into the SIS Act. The new
sectioncomprisessix subsections:

- subsection1 provides that a disqualified personmust not intentionally be or act as a
custodian of a superannuationentity;

- subsection2 providesthat a personis not prohibited from continuingas the custodian
for a specifiedperiod, notwithstandingthat the personis a disqualifiedperson,
providedthe requirementsset out in paragraphs(a) to (d) of this subsectionare
compliedwith;

- subsection3 providesthat a custodianmustnotpermit a disqualifiedpersonwho is an
individual to be or actas a responsibleofficer of the custodian;

- subsection4 setsout the requirementsto be met by the custodianandtrusteewhere
the custodianbecomesa disqualifiedperson;

- subsections5 and6 provide for offencesfor contraventionsof subsection4.

50. The amendmentensuresthat disqualifiedpersonsare restrictedfrom being
custodiansin the samemannerthat they are restrictedfrom being investmentmanagers.
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DIVISION 18- AMENDMENT RELATING TO THE REMOVAL OF TRUSTEES
OF PUBLIC OFFER ENTITIES

CLAUSE44 - OBJECT

51. Selfexplanatory.

CLAUSE 45 - INSERTIONOF NEW SECTION

52. This clauseprovidesthat a new sectionis to be insertedinto the SIS Act. The new
sectionprovidesthat the governingrules of a public offer entity must not permit the
trusteeto be removedby a personother than the Commissioner,unlessthe removalis of a
kind specifiedin regulations. If the governingrulesof a public offer entity are
inconsistentwith theserequirementsthen theserequirementsprevail andthe governing
rules are to the extentof the inconsistencyinvalid.

DIVISION 19- AMENDMENT RELATING TO ARRANGEMENTS FOR DEALING
WITH INQUIRIES OR COMPLAINTS

CLAUSE 46 - OBJECT

53. Selfexplanatory.

CLAUSE 47 - DUTY TO ESTABLISHARRANGEMENTS FOR DEALING WITH

INQUIRIES OR COMPLAINTS

54. The effect of Division 19 is to requirean exemptpublic sectorsuperannuation
schemethat is subjectto the SRCAct to establisha systemfor dealingwith inquiries and
complaints. This is necessarybecausethe ComplaintsTribunal cannotdealwith
complaintsunlessthey havefirst beenthrough a fund’s internal complaintssystem. The
SuperannuationIndustry (Supervision)Act 1993(the ‘SIS Act’) requiresfunds,butnot
exemptpublic sectorsuperannuationschemes,to developsuchan internal system.
Therefore,as a consequenceof allowing exemptpublic sectorsuperannuationschemesto
becomesubjectto the SRC Act, it is also necessaryto makea consequentialamendment
to the SIS Act to requiresuchschemesto haveinternal complaintssystems.

DIVISION 20- APPLICATION OF CERTAIN AMENDMENTS

CLAUSE48 - APPLICATION

55. This clauseprovides that,other than the amendmentsmadeto Parts 1, 19 and 24 of
the SIS Act, the amendmentsmadeby Part 2 of the this Bill do notapply to a fund,
schemeor trust in relation to a year of incomeearlier thanthe 1994-95year of income.
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PART 3- AMENDMENT OF THE SUPERANNUATION (RESOLUTION OF

COMPLAINTS) ACT 1993
DIVISION 1 - PRINCIPAL ACT

CLAUSE49 - PRINCIPAL ACT

56. Selfexplanatory.

DIVISION 2- TECHNICAL CORRECTION

CLAUSE50 - OBJECT

57. SelfExplanatory.

CLAUSE51 - INTERPRETATION

58. SelfExplanatory.

DIVISION 3- AMENDMENTS RELATING TO EXEMPT PUBLIC SECTOR
SUPERANNUATIONSCHEMES

59. The effect of the division is to allow ‘exemptpublic sectorsuperannuationschemes’
to becomesubjectto the SRCAct.

60. Currently only regulatedsuperannuationfunds and approveddepositfunds are
subjectto the SRCAct and thusonly membersof thosefundscanmakeuseof the
SuperannuationComplaintsTribunal. Many public sectorsuperannuationschemeswill not
be regulatedfunds (insteadthey will be ‘exemptpublic sectorsuperannuationschemes’)
andmembersof suchschemeswill not thereforebe able to use the ComplaintsTribunal.

61. This amendmentallows suchschemesto becomesubjectto the SRCAct if that is
appropriate.

CLAUSE 52 - OBJECTS

62. This clauseprovidesthat the objectsof Division 3 are:

- to enableregulationsto be madesubjectingspecifiedexemptpublic sector

superannuationschemesto the SRCAct; and

- to allow the SuperannuationComplaintsTribunal to perform functionsconferredon it
by a law of a Stateor Territory, wherethe functionsrelate to exemptpublic sector
superannuationschemes.

CLAUSE53 - INSERTION OF NEW SECTION

63. This clauseinsertsa newsection4A into the SRCAct.
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64. The newsection4A providesthat regulationsmayprovide that a specifiedexempt
public sectorsuperannuationschemeis takento be a regulatedsuperannuationfund for the
purposesof the SRCAct. As a consequenceany suchschemewould becomesubjectto
the SRCAct. To ensurethe constitutionalpowerfor this amendmentis soundthe section
alsoprovidesthat the schememust be a superannuationfund that complieswith
subsections19(2) and (3) of the SIS Act or it must be a schemeestablishedby or undera
law of the Commonwealthor the authority of theCommonwealth.

CLAUSE54 - FUNCTIONS

65. This clauseamendssection 12 of the SRC Act to provide that the functionsof the
SuperannuationComplaintsTribunal may include functionsconferredon the Tribunal by a
law of a State or Territory, wherethe functionsrelate to one or more exempt public sector
superannuationschemes(providedthoseschemesare notalready coveredby the SRCAct
by virtue of being listed in regulationsmadefor the purposesof new section4A).

66. Thisallows the ComplaintsTribunal to undertakefunctionsconferredon the
Tribunal by State law. It allows Stateschemesto subjectthemselvesto the Complaints
Tribunal by the passingof a State law to that effect. This is effectively an alternative
option to being listed underthe regulationsmadeunderthe new section4A.














