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Outline

The main purposes of this Bill are -

to amend the Social Services Act 1947 to provide —

that family allowance will not be payable to
certain temporary residents of Australia
(diplomats, consuls, defence personnel of other
countries, and members of their families) or to
prohibited immigrants : clauses 2(3), 18 and 43(2);

that where a person registers as unemployed with
the Commonwealth Employment Service, and makes a
claim for unemployment benefit within 14 days of
that registration, the date of registration will be
taken to be the date on which the person made the
claim : clauses 2(1) and 41(a);

that where a person claims sickness benefit in respect
of a period of incapacity the cause of which was
connected with the cause of a previous incapacity in
respect of which the person received sickness benefit,
the sickness benefit would be paid on and from the day
the period of incapacity commenced: clauses 2(1) and
41(b);

to amend section 39 of the Social Services Amendment Act
1979 to remove legal and operational deficiencies in the
provisions which apply where a person has a dual entitlement
to sickness benefit and compensation in respect of the same
incapacity : clauses 2(4), 47—50.

The opportunity has also been taken to make amendments to the
Social Services Act 1947 which are of a machinery kind, or are of
a formal and minor nature clauses 2(1), 2(2), 4—17, 19—40, 42,
43(1) and (3) and 44—46.
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SOCIAL SERVICES LEGISLATION AMENDMENTBILL 1982

PART I - PRELIMINARY

Clause 1 : Short title

By this clause, the amending Act would be cited as the Social
Services Legislation Amendment Act 1982.

Clause 2 Commencement

By reason of sub-section 5(1A) of the Acts Interpretation Act
1901, an Act comes into operation on the 28th day after the date
of the Royal Assent unless the contrary intention appears in the
Act.

Sub-clause 2(1) proposes that Parts I and II of the amending Act
shall come into operation on the day on which that Act receives
the Royal Assent, subject to sub—clauses 2(2) and (3).

Sub—clause 2(2) proposes that clauses 5, 6, 7, 8, 9, 10 and 11
shall come into operation on a date to be fixed by Proclamation.
(See notes to clauses 5 to 11, inclusive).

Sub-clause 2(3) proposes that clause 18 shall come into operation
on the fifteenth day of a month after 2 months from the day on
which the Amending Act receives the Royal Assent (See notes to
clause 18).

Sub-clause 2(4) proposes that Part III of the amending Act shall
come into operation on the day fixed by Proclamation under‘ sub—section 2(6) of the Social Services Amendment Act 1979 as the
date of commencement of section 39 of that Act. (See notes on
Part III).

PART II - AMENDMENTSOF THE SOCIAL

SERVICES ACT 1947

Clause 3 References to the Principal Act

This clause defines “the Principal Act for the purposes of this
Part to mean the Social Services Act 1947.

By sub—clause 2(1), this amendment would come into operation on
the day on which the amending Act receives the Royal Assent.
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Clause 4: Amendment of title

This clause proposes to amend the long title of the Principal
Act, by omitting the reference to “Maternity Allowances’ (the
provisions providing for this allowance were repealed in 1978),
and changing the reference to “Child Endowment”, to become

Family Allowances”.

By sub—clause 2(1), this amendmentwould come into operation on
the day on which the amending Act receives the Royal Assent.

Clauses Sto 11 inclusive and 46(1), (2) and (3) (change in
reference to “Social Services”, to become “Social Security”)

Clauses 5 to 11 inclusive propose to change references to the
term “Social Services” in the Principal Act, to become the term
“Social Security”. Clause 5 proposes to amend the short title of
the Principal Act, which will become the Social Security
Act 1947, and clauses 6 to 11 inclusive propose to amend the
official titles of officers in the Department of Social Security
to reflect this change. The amendments are formal in nature.

By clause 2(2), these changes would come into operation on a date
to be fixed by Proclamation.

Clauses 46(1), (2) and (3) propose transitional provisions for
these changes in reference.

Clauses 12, 13(a), (b), and (c), 14 to 17 inclusive,
19 to 37 inclusive, 39 and 40, 42, 43 (1) and (3), and
44 (change in reference from “child endowment”, to
become “family allowance”).

These clauses would amend references to terms in the Principal
Act to reflect the change in reference from “child endowment” to
“family allowance”, indicated in clause 4. The amendments would
not alter the legal effect of the current provisions in the
Principal Act, being formal in nature. Some additional
amendments of a similar kind are proposed in SCHEDULE 1, by
clause 45 (see notes on clause 45).

Clauses 46(4), (5) and (6) propose transitional provisions for
these changes in reference.

By clause 2(1) these amendments would come into operation on the
day on which the amending Act receives the Royal Assent.

Clauses 13(d) and (e): Interpretation

These clauses propose to amend section 94 of the Principal Act to
make clear that family allowance may be paid to an institution in
respect of a student child who is an inmate of that institution.

4



By sub—clause 2(1), these amendments would come into operation on

the day on which the amending Act receives the Royal Assent.

Clause 18 : Allowance not to be granted or

paid to certain persons

This clause will provide that family allowance will not be
granted or paid to~ certain temporary residents of Australia, or
to prohibited immigrants, who would otherwise be eligible for
grant or payment of allowance.

Family allowance is provided for in Part VI, sections 94-105, of
the Principal Act. By section 96, allowance shall not be granted
unless the claimant satisfies the conditions prescribed in that

P
provision. In the case of a claimant not born in Australja,~
sub—paragraph 96(l)(a)(ii) requires the claimant to have his
usual place of residence in Australia during the period of 12
months preceding the claim.

Clause 18 proposes to insert section 97 in the Principal Act.
~ This section will provide that,~ where the claimant is not an

Australian citizen or is not permanently resident in Australia,
and the claimant is a person described in paragraph 97(l)(a),
(b), (c) or (d), or in sub—section 97(2), the claim cannot be
granted after the provision comes into operation. Where such a
claim was granted prior to the provision having come into

operation, payment of allowance will not be made after the

provision comes into operation.

The persons described are —

the head of a diplomatic mission or consular post
paragraph 97(l)(a));

a member of the staff of a diplomatic mission or consular
post ( paragraph 97(l)(b));

a member of the armed services of a country other than
Australia who is not serving with the Defence Force

paragraph 97(l)(c));

a member of the family of a person referred to in paragraph
97(l)(a), (b) or (c) ( paragraph 97(l)(d));

a “prohibited immigrant” under the Migration Act 1958
(typically a person who does not have a current entry permit
to enter or remain in Australia) ( sub—section 97(2)).

Sub—section 97(3) will provide definitions for terms used in
paragraphs 9

7
(l)(a) and (b) by adopting expressions used in other

COmmonwealth legislation relating to diplomatic and consular
relations.
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Sub—clause 2(3) proposes that clause 18 would come into
operation on a particular fifteenth day of a month after 2 months
from the day on which the amending Act receives the Royal Assent.
Family allowance is paid on the fifteenth day of each month. The
effect of sub—clause 2(3) is that, in respect of the persons
described above, family allowance will not be granted, and will
cease to be payable where family allowance was granted before the
commencement of clause 18, on and from the third pay—day after
the amending Act receives the Royal Assent.

Clause 38 : Obligation to notify

This clause would amend section 1O5P of the Principal Act to
extend the current obligation imposed, upon persons in receipt of
a handicapped child’s allowance to notify changes in
circumstances which may affect the eligibility to allowance.

By sections 105J and 1O5JA, it is a general condition of
qualifIcation for allowance that the child in respect of whom
allowance is payable lives in his home with the person to whom
the allowance is paid.

The extension of section 105P to require notification where the
child is, or has been, absent from his home will mean that,
where such a change in circumstances occurs, the person in
receipt of allowance must notify that fact.

By clause 2(1), this amendment would come into operation on the
day on which the amending Act receives the Royal Assent

Clause 41 : Waiting period

This clause proposes to modify in two respects the current
rules as to when unemployment benefit or sickness benefit payable
under the eligibility provisions of the Principal Act is
payable. These rules are contained primarily in section 119,
which prescribes waiting periods to be served by a person
eligible for unemployment benefit or sickness benefit

First, clause 41 proposes to amend the Principal Act to provide
that, where a person registers as unemployed with the
Commonwealth Employment Service lodgment of the claim will be
taken to be the date of registration if the claim is made Within
14 days of registration, thereby minimising delay in payment of
benefit. The sub—section also gives the Director—General a power
effectively to extend the period of 14 days in appropriate cases
where the claim is made outside that period (e g where lodgment
is delayed due to postal delay).
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Second, clause 41 proposes to amend the Principal Act to provide
that where a person claims sickness benefit in respect of an
incapacity and the cause of the incapacity is connected with the
cause of a previous incapacity in respect of which the person
received sickness benefit the sickness benefit could be paid on
and from the day that the current incapacity commenced if the
claim is made within 13 weeks of that day or on and from the day
the claim form is lodged if the claim is made after 13 weeks of
that day.

The amendment would provide a special rule in cases where a
person has recurring periods of incapacity which are casually
connected. In such cases, a person would not be required to
serve the normal 7 day waiting period in respect of a period of
incapacity if in respect of a previous period of incapacity when
sickness benefit was paid the causes of the incapacities were
connected. The sub—section also gives the Director—General the
power to form an opinion as to whether the causes of the
incapacities were connected, to reduce the uncertainty which
would arise in administration if an objective test of causation
was used

By sub—clause 2(1), these amendments would come into operation on

the day on which the amending Act receives the Royal Assent.

Clause 43(2): Recovery of overpayments

This clause proposes that, where an overpayment of family
allowance has been made to a person who was a prohibited
immigrant but who subsequently ceases to be a prohibited
immigrant, the Director—General may release that person from the
liability to repay the overpayment.

By sub—clause 2(3), this clause would come into operation on the
same day as clause 18 comes into operation. (See notes on clause
18 above)

Clause 45: Formal and minor amendments

This clause proposes formal and minor amendments of the Principal
Act. The amendments are contained in SCHEDULE 1 of the amending‘ Act.

By sub—clause 2(1) these amendments would come into operation on

the day on which the amending Act receives the Royal Assent

Clause 46 Transitional provisions

Sub—clauses 46(1) (2) and (3) propose transitional provisions
for changes in reference to “Social Services” to become “Social
Security”. (See notes to clauses 5 to 11 inclusive, above).

Sub—clauses 46(4), (5) and (6) propose transitional provisions
for changes in reference to “child endowment” to become “family
allowance”. (See notes to clauses 12, etc, above).
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PART III - AMENDMENTS OF THE SOCIAL

SERVICES AMENDMENTACT 1979

Clause 47 : References to the Principal Act

This clause defines “the Principal Act” for the purposes of this
Part to mean the Social Services Amendment Act 1979.

Clause 48 : Amendments of sub-section 39(1)
of Principal Act

Sub-section 39(1) of the Principal Act repeals section 115 of
the Social Services Act 1947 and substitutes Division 3A,
comprising new sections ll5—ll5H. Sub-section 2(6) of the I
Principal Act provides for section 39 to come into operation on
the date fixed by Proclamation for the commencement of that
section. No date has been fixed by Proclamation, so section 115
is still in operation.

Clause 48 proposes to amend sub—section 39(1) and, in
consequence, amend the provisions of Division 3A. Division 3A
has been found to contain unintended legal and operational
deficiencies which clause 48 would remove. The clause will make
amendments to some of the provisions of Division 3A of a
machinery nature, as well as make amendments of a formal and
minor nature. The basic purpose-and structure of Division 3A is
not, however, affected in substance by these amendments.

Section 115 currently provides the means whereby an amount of
compensation paid or payable to a person who is, or is qualified
to be, or was, a sickness beneficiary, in respect of the same
incapacity i-s brought to account. The provision reflects the
principle that a person should not retain both sickness benefit
paid in respect of an incapacity and compensation paid in respect
of the same incapacity. In essence, the person has the rate of
sickness benefit reduced, or is required to re—pay the amount, or
part of the amount, of sickness benefit received, to take account
of the payment or right to payment of compensation from a third
party. The intended effect is that there be no “double payment”
in respect of the same incapacity.

Division 3A is based upon this principle, and removed some of the
technical deficiencies which had been found in the administration
of section 115. Clause 48 proposes to amend the provisions of
Division 3A so that the legal and operational aspects of those
provisions will be capable of a more equitable and efficient
administration.

Annexed to this memorandumis a Table which contains the
provisions of Division 3A as amended by this clause, and a
summary of those provisions.

8



Clause 49: Additional of new sub—sections to section 39
of Principal Act

This clause proposes to add two new sub—sections to section 39 of
the Principal Act. These new provisions are of a transitional
kind.

Clause 50: Formal amendments

This clause proposes formal amendments of the provisions of the
new Division 3A of Part VII of the Social Services Act 1947.
(See notes to clause 18). The amendments are contained in
SCHEDULE 2 of the amending Act.

By sub—clause 2(4), Part III of the amending Act, comprising
clauses 47—50 inclusive, would come into operation on the day
fixed by Proclamation under sub-section 2(6) of the Social
Services Amendment Act 1979 as the date of commencement of
section 39 of that Act.

SCHEDULE1

This SCHEDULE is provided for by clause 45. (See notes on clause
45, above)

SCHEDULE2

This SCHEDULEis provided for by clause 50. (See notes on clause
50, above). -
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TABLE

DIVISION 3A AS AMENDED

and

SUMMARY OF PROVISIONS



39. (1) Section115 of thePrincipalAct is repealedandthe follow-
ingDivision substituted:

“.Division 34—Payment by way of Compensation in relation so Sickness
Benefit

1ntrrpr~- “115. (1) in this Division, ‘sickness benefit’ includes a
supplementaryallowance.

“(2) In this Division—
(a) a referenceto a paymentby wayof compensationshall beread

asareferenceto—
(i) apaymentby wayofdamages;
(ii) apaymentunderaschemeofinsuranceor compensation

providedfor by a law ofa StateorTerritory, including a
paymentundera contractenteredinto in pursuanceof
suchascheme;

(iii) a payment,whetherwith or without admissionof liab-
ility, in settlementof aclaim for damagesor of a claim
underaschemereferredto in sub-paragraph(ii);or

(iv) anyotherpaymentthat, in theopinion of theDirector-
General,is apaymentin the natureof compensationor
damages,other than a paymentfor which the person
who hasreceived,is receivingor is qualifiedor entitledto
receivethepaymenthasmadecontributions;and

(b) areferenceto areceiptby apersonof apaymentby wayofcom-
pensationshall bereadasincluding areferenceto thereceiptby
anotherperson,on behalfof, or at the directionof, that first-
mentionedperson,ofapaymentby wayofcompensation.

Re~pTby “lISA. (1) Wherea personwho is, or has been, in receiptof a
b~nenciaj~sicknessbenefitin respectof anincapacityreceivesapaymentthatis, in

c~mpen~ationwholeor in part, apaymentby wayofcompensationin respectofthatin-
capacity.being—

(a) apaymentby wayofalumpsum;
(b) apaymentthatis thefirst payment,orthefirst paymentafterre-

ceipt of sicknessbenefit,forming part of a seriesof periodical
payments;or

(c) wherethepersonhasgivenanotificationunderthis sub-section
of hisreceiptof a paymentformingpartof a seriesofperiodical
payments—apaymentthatis thefirstpaymentafterthegiving of
thatnotificationthat is at ahigherratethantherateofthe pay-
mentsonotified,

the personshall, within 7 daysafter receiptof that payment,notify a
Registrar,in writing, accordingly.

Penalty $100

“(2) Where—
(a) a personhasnotified aRegistrarundersub-section(1)of there-

ceiptofapaymentby wayofcompensation;or

(i)



DIVISION 3A - SUMMARY -

Section 115 - Interpretation

This section provides definitions for the purposes of
interpreting Division 3A. The provision is not proposed to be
amended. -

Section ll5A — Receipt by beneficiary of compensation

P This section provides for the case where a person who is asickness beneficiary, or was a sickness beneficiary, receives apayment of compensation. The person is required to notify the
Director—General of the receipt of payment of compensation

(sub—section ll5A(l)), the Director—General may, by notice,
require the person to furnish information in writing (sub—section
ll5A(2)), and the Director-General may suspend payment of
sickness benefit if information required is not furnished
(sub—section ll5A(3)) .

The provision would be amended by clause 48(a), which extends the
means by which a notice under sub-section ll5A(2) may be served
by the Director-General.

(ii)



(b) theDirector-Generalhasotherwisebecomeawareofthereceipt
by a personof suchapayment,(by post or personally)

the Director-Generalmay,5y noticein writing served(ontheperson,re-
quire the personto furnish to the Director-General,in writing, such
further informationwith respectto the paymentas is specifiedin the
notice.

“(3) A notice undersub-section(2) shall specify theperiodwithin
whichtherequirementin thenoticeis to becompliedwith and,if thatre-
quirement is not complied with to the satisfactionof the Director~
Generalwithin thatperiod,theDirector-Generalmaysuspendpayment
of thesicknessbenefitcjiicerned. -

“‘1158. (1) Wnerea personwhois qualifiedto receivea sickness Refusalof

benefit in respectof an incapacity has received or is qualified or damt.&c.
entitledto receivea payment(whetherapavmen;forming part of a
seriesof periodicalDavmentsor a paymentby wayofa lumpsum)that
is. in the opinion of the Director-General,in whole or in part a
paymentby way of compensationin respectof that incapacity, the
Director-General,havingregardto theamountof thatpaymentor, in
the case-ofa seriesof periodical payments,the amount.sof those
payments&including future payments),orsuchpartof that payment
orof thosepaymentsas,in theopinionof theDirector-General,relates
to that incapacity,may—

(a) wherea claim by thepersonfor sicknessbenefit in respectof
that incapacityhasbeenlodgedbut not determined—refuseto
grantthat claimor grant thatclaimbut direct thattheamount
per week of sicknessbenefit that would, apart from this
sub-section,bepayablein respectof that incapacitybereduced -

by anamountspecifiedin thedirection;or

(b) inanyothercase—

(i) cancel the sicknessbenefit payableto the personin
respectof that incapacity:or

(ii) direct that theamountperweekofsicknessbenefitthat
would,apartfrom this sub-section,bepavaolein respect
of that incapacitybe reducedby art amountspecifiedin
thedirection.”:

“(2) A directionundersub-section(1) mayspecil7yadateon which
thedirectionis to ceaseto operate.

“‘(3) Wherethe Director-Generalis of theopinionthatapayment 4
by wayof a lumpsum,or aseriesof periodicalpayments,receivedby a
personwhois.or hasbeen,in receiptof sicknessbenefitin respectof an
incapacity(whetherthe paymentwas, or all or any of the payments
were,receivedbefore,duringorafterthe closeof the periodof receipt
ofsicknessbenefit) is apaymentthat is,orarepaymentsoneor moreof
which is or are, in wholeor in part.apaymentor paymentsby wayof
compensationin respectof thatincapacity,the Director-Generalmay,
by notice in writing servedby post or personallyon theperson,direct
the personto pay to the Commonwealthanamountspecifiedin the
notice,beinganamountequalto—

(a) theamountof sicknessbenefitreceivedby thepersonin respect
of that incapacity;or

(b) theamountof the lumpsum paymentorperiodicalpaymentor
paymentsor suchpartof thatamountorof thoseamountsas.in
theopinionof theDirector-General,relatesto thatincapacity,

whicheveris thelesseramount,

(iii)



Section ll5B — Refusal of claim, etc.

This section provides for the case where a person who is
qualified to receive sickness benefit has received or is entitled
to receive a payment of compensation. The Director—General may,
in such a case, grant a claim for sickness benefit at a reduced
rate (paragraph ].l5B(l)(a)), cancel the sickness benefit payable
(sub—paragraph ll5B(l)(b)(i)), or pay sickness benefit at a
reduced rate (sub—paragraph ll5B(l)(b)(ii)). -

Sub-section ll5B(1) would be substituted by clause 48(b), to
correct a defect which gave the provision an unintended effect
upon administrative efficiency in respect of the way in which the
direction made by the Director—General would operate. The

J
substituted provision also corrects a defect in that it would
enable compensation to which a person is entitled to be brought
to account.

Sub-section ll5B(2) would not be amended.

Sub—section 1l5B(3) would be substituted by clause 48(c), to‘ correct a drafting defect which gave the provision an unduly
limited operation. The substituted provision would extend to
both a lump sum payment and periodical payments. The substituted
provision would also extend the means by which a notice under
sub—section 1153(3) may be served by the Director—General.

Sub-section ll5B(4) would be substituted by clause 48(c), to
amend the provision as a consequence of the amendment of
sub—section ll5B(l), and to insert a reference to section ll2A.

(iv)



“‘(4) \Vhere theamount per weekof sicknessbenefitpayablein
respectof anincapacityis reducedundersub-section(I) havingregard
to thereceiptof apaymentby wayof compensationin respectof that
Incapacity, that paymentby way of compensationshall not, for the
purposesofsection11 2Aor 114,beregardedasincome.”;

)becoire’)
R.ecoveryof “ll5C. ((I) Whereit appearsto theDirector-Generalthataperson

~e~~rom is, or may~,liableto make apaymentby wayof compensationin re-
personliable spectof theincapacityof anotherpersonwho is. or was,qualifiedto re-
to makea ceive a sicknessbenefit in respect of that incapacity’, the Director-
pa)rnentby Generalmay, by noticein writing served on the first-mentioned

compensationperson.inform him that the Director-General,on behalfof theCom-
monwealth,proposesso, or may wish to, recoverfrom him an amount
equalto thewholeor somepart oftheamountofsicknessbenefitpaidto
theotherpersonin respectof thatincapacity.

“‘(2) Where a personis liable to make a paymentby way of
compensationin respectof theincapacityof anotherpersonwho is,or
was,qualified to receiveasicknessbenefitin respectof thatincapacity.
the Director-Generalmay servea notice on the
first-mentionedperson(whetheror not a noticehas beenservedon
that personunder sub-section(I)) specifying the amountthat the
Director-General,on behalf of the Commonwealth,proposesto
recoverfrom him, beingan amountnot exce.edingtheamountof the
sick~tessbenefitpaid in respectof thatincapacity.

‘“(2A) TheDirector-Generalshall not servea noticeon a person
under sub-section (2) in relationtoapaymentby wayof compensation
in respectof theincapacityof anotherpersonif the Director-General
hasservedanoticeon aninsurerundersub-section11 SD (2) in respect
of the liability of the insurerto indemnifythat first-mentionedperson
against his liability to makethatpayment.”;

“(3i Where a personwho is servedwith anoticeundersub-section
(1) is, or becomes, liabletomakeapay-
ment by wayof compensauonin respectof theincapacity’ to whichthe
noticerelates,thepersonshall.within 7 daysafterbecomingso liableor
afterbeingservedwith the notice undersub-section(1), whicheverlast
occurs,notify a Registrar.in writing, accordingly.

Penalt~’:$100.

“(4) Subject to sub-section(10), a personwho is servedwith a
noticeundersub-section(I) shall not,after the serviceof that notice,
makeanypaymentthat is. in wholeor in part,apaymentby wayof com-
pensationin respectof the incapacityto whichthenoticerelatesand,if a
paymentbeingalump-sumpayment,is paid by thepersonin contraven-
tion of this sub-section,the payment,shall, for the purposesof para-
graph (5) (C) be disregarded in ascertainingthe amount
of thepaymentthatthepersonis liableto make.

(v)



Sub—section ll5C — Recovery of sickness benefit from
person liable to miske a payment by way of compensation

This provision facilitates recovery of sickness benefit by
enabling the Director—General to intercept a payment of
compensation which would otherwise be made to the person who is,
or was, a sickness beneficiary by the person who is liable to pay
compensation to that sickness beneficiary.

Clause 48(d) would correct a minor drafting deficiency in
sub-section ll5C(l).

Clause 48(e) would make an amendment to sub-section ll5C(l),
consequential upon the amendment made to section ll5C
by clause 48(o), in respect of proposed sub—section ll5C(ll).

Clause 48(f) would substitute sub—section ll5C(2), and inserts
sub-section ll5C(2A), to remove an unintended limitation on the
operation of sub—section ll5C(2) and to restrict the operation of
section ll5C where the Director—General has applied section
ll5D.

The limitation was that some types of liability were not dealt
with by section ll5C. Such types of liability in discharge of
which compensation is paid, are created by operation of law
(e.g.the liability of tribunals administering no-fault motor
accident schemes) rather than decisions as to person liability at
comon law or under workers compensation schemes.

Clause 48(g) proposes to amend sub-section ll5C(3) to remove the
limitation referred to in respect of sub-section ll5C(2).

(vi)



“(5) Where—
(a) -

(b) a notice under subsection (2) is served on a person and an
amount is specified in the notice astheamountthat
the Director-General,on behalfof the Commonwealth,pro-
poses torecoverfrom thepersonand

(c) thepersonis liableto make
a

paymentby way of a lump sum that, in the opinion of the
Director-General, is a payment that is, in whole or in part, a
paymentby wayof compensationin respectof theincapacityto
whichthenotice relates,

thepersonis liable to pay to the Commonwealth—
(d) theamountspecifiedin thenoticeor in the subsequent notice;or
(e) an amountequalto the amountof thepaymentreferred to in

paragraph(c) orsuchpanof thatpaymentas,in theopinionof
theDirector-General,relatesto thatincapacity,

whicheveris thelesseramount.

“(6) Where—
(a)
(b) a notice under sub—section(2) is served on a person and an

amount is specified in the notice astheamountthai
the Director-General,on behalf of the Commonwealth,pro-
posesto recoverfrom theperson:and

(c) thepersonis liableto make

periodical paymentsthat, in the opinion of the Director-
General,arepaymentsthatare,in wholeorinpart,paymentsby
way of compensationin respectof the incapacityto which the
notice relates,

thepersonis liableto payto theCommonwealthamountsascertainedin
accordancewith sub-section(7).

“(7) Subjectto sub-section(8), the amountsthatapersonis liableto 4
payto theCommonwealthundersub-section(6) areamountsequalto—

(a) the arnpuntsof the periodical paymentsthat the personis
requiredto payin satisfactionof hisliability referredto in para-
graph (6) (c) , asthoseamountsfall due;

(b) suchpartof eachof theamountsreferredto inparagraph(a)as,
in the opinionof the Director-General,relatesto theincapacity
referredto in paragraph(6) (C) ; or

(c) suchpartof eachof theamounts referred to in paragraph (a), or
of that part ofeach of thoseamountsreferredto in paragraph
(b). astheDirector-Generalspecifies,

and. in addition,wherethepersonhaspaidan amount,or amounts,in
contraventionof sub-section(4) in settlementof his liability referredto
in paragraph (6) (c) . anamountequalto—

(d) theamount,or theaggregateoftheamounts,sopaid: or
(e) suchpanof theamount,or amounts,referredto in paragraph

(d) as,in the opinion of theDirector-General,relatesto the in-
capacity’referredto in paragraph(6) (C’)

(vii)



Clauses 48(h), (j), (k), (m) and (n), propose to amend
sub—section ll5C(5) and (6). The amendments are consequential to
the amendments proposed in respect of sub-section ll5C(2), and
would remove the limitation referred to in respect of sub—section
ll5C(2)

(viii)



“(8) The liability of a personto makepaymentsto the Common-
wealthunder sub-section (6) ceaseswhentheaggregateof thepayments
so madeequalsthe amountreferredto in paragraph (6) (b).

“(9) Paymentto theCommonwealthof an amountthata personis
liable to payundersub-section(5)or(6) shall,to theextentof thepay-
ment, operateasa dischargeto thepersonasagainstthepersonentitled
to receivecompensationin respectoftheincapacityconcerned.

‘(10) Wheresub-section(4) applies in relation to a personin
respectof theincapacityof anotherperson,thatsub-sectionshall cease
to apply in relation to the first-mentionedpersonin respectof that
incapacityif—

(a) in the caseof a personwho is liable, undersub-section(5) or
(6), to payan amountto theCommonwealthin respectof that
incapacity—the person pays that amount to the
Commonwealth:or

(b) in any other case—the Director-General informs the
first-mentioned person, in writing, that he is satisfied that
sub-section(4) shouldno longerapplyin relationto theperson
in respectof that incapacity.

“‘(11) A notice that may be served on a person under this section
shall be taken to be served on the person if it is served on the person by
post or is given personally to the person or to an employee of the
person.”;

I

I

(ix)



Clause 48(o) proposes to substitute sub—section ll5C(lO) with a
provision which would not require the Director—General to inform
a person where he is satisfied that -sub-section ll5C(4), which
prevents payment of compensation to a sickness beneficiary,
should not apply. The provision has been re-cast to make sub-
section ll5C(4) not apply in cases where the liability of a
person is satisfied by the person complying with other provision.
of section ll5C and pays the Commonwealth the appropriate amount-

Clause 48(o) also proposes to insert a new sub—section ll5C(ll),
which extends the means whereby a notice under section ll5C may
be served.

(x)



Notice to insurers

‘11 5D. (I) Where it appears to the Director-General that an
- - insurer, under a contractof insurance,is, or may become,liable to

indemnify a person (in this section referred to as the “client”), in
whole or in part, against the liability, or the possible liability, of the
client to make a paymentor paymentsby wa~,,.,of compensation in
respectof theincapacityof anotherpersonwho i~.or was,qualified-to
receive a sickness benefit in respect of that inc.apacity, the -

Director-Generalmay, by notice in writing servedon the insurer.
inform him that the Director-General, on behalf of the
Commonwealth,prcposesto, or may wish to, recoverfrom him an
amount equal~tothe whole or somepart of the amountof sickness
benefitpaidto thatotherpersonin respectof that incapacity.

“‘(2) Wherean insureris liable, undera contractof insurance, to
indemnifya client, in whole or in part,aeainstthe iiab:litv of theclient
to makeapaymentor paymentsh~wayof compensationin respectof
the incapacity of anotherpersonwho is, or ‘~sas, qualified to receive a
sickness benefit in respact of that incapacity, the Director-General
may servea nofice in writin~on the insurer (whether or riot a notice
has been served on the insurer under sub-section (1) specifying the
amount that the Director-General. on behalf of the Commonwealth.
proposes to recover from the insurer, beingan amount not exceeding
the amount of the sickness benefit paid to that other person in respect
of that incapacity.

“(3) The Director-General shall not serve a notice on an insurer
under sub-section (2) in relation to the liability of the insurer to
indemnify a client against the liability of the client to make a payment
or pay me’lts ov ~sa’, of compensation in respect of the incapacity of

another person if the Director-General has served a nc.tice on the
client under sub-section 11 SC (2) in relation to that incapacity.

‘(4) Where an insurer who is ser,’cd with a notice under
sub-section (I) is. or becomes, liable to intiemnif.’ a client in respect of
the liability of the chent to makea na~menror payments by v.av of
compensationin resoectof theincapacit’,’ to ‘.~hich the noticerelates.
the insurershall wtihin 7 da.-safter becomingso liable or after being
served with a notice under sub-section (I) whichever last occurs.
notihy a Registrar. in writing, accordingly.

Penalty:SlOO. -

(5) Subjec LO sub sec or (~) ar
1

insurer~ho is ser~edwith a
notice under sub-section (1) shall not, after the serviceof that notice,
make any paymen.t that is a payment ur,der a contractof insurance
witha client, being a paymentindemnifyingthe client, in whole or in
part,againsttheliability of the client to make a payment or payments
by v~ay of compensationin respectc,f the incapacityto which the
noticeundersub-section(1) relatesand,if a paymentis madeby the
insurer in eent sentionof hi~subsLulon th~pasment shall for the

purposes of paragraph (6) (b). be disregarded in ascertaining the
amount that the insureris liable to pay to the client.

(xi)



Section 115D — Notice to insurerS

Section 115D extends the principle of section ll5C, by making
special provision for the Director—General to intercept payments
by art insurer to a client, where the client is a person liable to
pay compensation to a sickness beneficiary and the payment by
the insurer would be an indemnification of the client in respect
of a claim by the sickness beneficiary.

Clause 48(p) proposes to substitute a new section ll5D, and model
it more closely upon section 115C as proposed to be amended.

(xii)



“‘(6) Wherean insurer is served with a notice under sub-section

(2), theinsureris liableto payto theCommonwealth—

(a) theamountspecifiedin thenotice;or

(b) the amount that the insurer is liable to pay to the client
concernedto indemnifytheclient against theliability to makea
paymentby wayof compensation in respect of the incapacity to

- whichthenot-icerelates,

whichever is the lesser amount

“‘(7) Payment of an amount that an insurer is liable to pay to the
Commonwealthunder sub-section(6) in respectof the incapacityof
anotherpersonshall, to theextentof thepayment—

(a) operateas a dischar&’e to the insurer as against the client
concerned:and

(b) operateas a dischargeto the- client concernedas againstthe
liability of theclient to makeapaymentor paymentsby— wayof
compensationto thatotherperson.

“‘(8) Wheresub-section(51 appliesin relation to an insurerin
respectof the incapacityof a person. that sub-sectionshall ceaseto
applyin relationto theinsurerin respectof that incapacityif—

(a) in thecaseofan insurerwho is liable undersub-section(6) to
pay an amount to the Commonwealthin respect of that
incapacity—the insurer pays that amount to the
Commonwealth: or

(b) ir.any othercase—theDirector-Generalinformstheinsurerin
writing that he is satisfied that sub-section (5) should rio longer
apply in relation to the insurer in respect of that incapacily.

‘(9) Where an insurer has been served with a notice under
sub-section (1) in relation to the liability or possible liability of the
insurer to indemnif~ a client, in whole or in part, against the liability or
pOssible liability of the client to make a payment or payments by way
of compensation in respect of the incapacity of anotl-er person. the
client is not, while thatnoticehaseffect,liable to makethat pa~’ment
or those payments h~’ ~av of compensation in respect of that
incapacity.

“‘(10) A notice that may be served on an insurer under this section
shall be taken to be served on the insurer if it is served on the insurer by
post or is given to an employee of the insurer.

Director-General maydisregard certain payments

‘Ii SE. For the purposesof this Division, the Director-General
maytreat the whole or a part of a paymentby’ way of compensation
thathas been,or that will be,made in respect of an incapacity as not
having been made or as not being, or as not likely to become,liable to
be made, if the Director-General considers that, in the special
circumstances of the case, ii is appropriate to do so.”;

(xiii)



Section ll5E - Director—General may disregard certain payments

This section provides the Director—General with a power to
disregard an amount of compensation for the purposes of Division
3A if he considers that it is appropriate to do so.

Clause 48(p) proposes to substitute a new section 115E to make
its application clearer, and to remove a defect. The provision
currently requires payments representing payments representing
medical or hospital treatment to be disregarded in connection
with an incapacity. This requirement would be the law, in any
event.

(xiv)



P.emvemyin “11SF The Commonwealth may recover in a court of competent
aunof jurisdiction an amount—
ampeteni
Jutisdiction (a) that a personis required to pay to it in accordance with a direc-

tion under sub-section 115B(3);

(b) that a personis liable to pay to it under sub-section n.sc (5);

(c) that a personis liable to pay toit under sub-section 115C (6);

(d) that an insurer is liable to pay to it under sub-section ].15D (6);

but the Commonwealthis not entitled to recover amounts payable to it
underthis Division in respectof thesameincapacitythat,in the aggre-
gate,exceedthe amountof the sicknessbenefItpaidby the Common-
wealthin respect of the incapacity.

Evi4en~ “115G. Forthe purposesof this Division, astatementin writing pur-
- - porting to be signedby a personwho holds an office specified in sub-

section 143(1) —

(a) that a specified personhas, on, or as at, a specified date,
receiveda specified amount of sicknessbenefit in respectof a
specifiedincapacity;

(b) that no notice under sub-section l].5A(1) hasbeen
receivedby any Registrarfrom a specified person in respectof a
specifiedpayment by wayofcompensation;

(c) that no noticeunder sub-section 115C(3) has been
receivedby any Registrar from a specifiedperson in respectof
any liability to makeapayment by way of compensation in re-
spectof aspecifiedincapacityof a specified person;

“(d) that the Director-General has not, under paragraph
uSC (10) (b), informed a specified personthat sub-section
II SC (4) no longer applies in relation to that person in respect
ofa specifiedincapacity;

“(da) that’no notice under sub-section ll5D (4) has beenreceived
by any Registrar from a specified insurer in respect of any
liability to indemnify a client in respect of the liability of the
client to make a payment or payments by way of
compensationin respect of a specifiedincapacityof aspecified
person;

“(e) that the Director-General has not, under paragraph
1uSD (8) (b), informed a specified insurer that sub-section
llSD (5) no longer applies in relation to that insurer in
respectof a specifiedincapacity; or”.

(f) that no amount,or no amount (other than aspecifiedamount or
specified amounts), payable to the Commonwealth under this
Division in respectof a specified incapacity has been recovered
by theCommonwealth.

shall be receivedin all courtsasprima facie- evidenceof the facts so
stated.

Division to ii 5H This Division binds the Crown in nght of the Common

bind Crow- wealth, of each of the States and ofthe NorthernTerritory.”.

(xv)



Section 115F - Recovery in court of competent jurisdiction

This section provides for the recovery of amounts for which a

person is liable under Division 3A.

Clause 48(q) would make an amendment to section 115F,
consequential upon the substitution of section 115D,

Section ll5G — Evidence

This section provides for certain statements in writing by
specified officers of the Department of Social Security to
be prima facie evidence of certain facts.

Clause 48(r) proposes to substitute paragraphs 115G(d) and (e),
corii~uentjal upon amendments to section 115C and the
substitution of section 11SD and to insert a new paragraph
115G(da), which reflects the notification provision in the new
sub-section 115D(4).

Section- 115)1 - Division to bind Crown

This section provides that Division 3A binds the Crown in right
of the Commonwealth and of the States and of the- Northern - -

Territory.

(xvi)



(2) The Division set out in sub-section (I) applies to, and in relation
to, any payments by way of compensation made after the commence-
ment of this section.

(3) Notwithstandingthe amendmentmadeby sub-section(1), sec-
tion 115of the Principal Act continuesto apply to. and in relationto—

(a) an~sicknessbenefit that was, immediatelybefore the com-
mencementof this section,payableat areducedrateby virtueof
sub-section(I) ofthatsection;and

(b) any liability of a person to pay an amount to the Director-
General under sub-section (4). or in accordancewith a notice
tinder sub-section (5~or (6), of thatsectionthat accruedbefore
thecommencementof this section.

“(4) Where—

(a) a noticehadbeenservedon a person(in this sub-sectionreferredto as
‘the person liable to pay compensation’) under sub-section 115 (5) of
the PrincipalAct before the commencement of this section (not being
a notice that specified the amount paYment of which wa~claimed by

the Director-Gen~ra1t in relation to sickness benefit paid or payablein

respect of the incapacity of another person: and
(h) a notice under sub-section 115 (f~) of the Principal Act had not, before

thecommencementol this section.beenservedon thepersonliableto
pa~’ compcnsa:ion in relationto thatsicknessbenefit.

the notice referred to in paragranh (a) shall be deemed to be a notice served on
the person liable to pay ecinpensationtinder sub-section1l5c (1) of the
Principal ~~ctas amended by this Act.

“(5) Where—
(a) anoticehasbeenservedon an insurerundersub-section115 (5) of the

Principal,\ct before Ihe commencementof this section ~notbeinga
•n$’tice that specified the anicunt payment of ~hich was caimed b the
Director-General)in relation to sicknessbenefitpaid or payablein
respectof theincapacityof anotherperson:and

(b) a noticeundersub-sectionItS (6) of thePrincipal Act hadnot, before
- the commencementof this section. beenserved on the insurer in

relationto that sickness benefit,
the notice referred to in paragraph (a) shall be deemed to be a no6cc served on
the insurerundersub-sectionll5D (I) of the Principal Act as amended by this
AcL”.
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