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SOCIAL SECURITY (NEW ZEALAND AGREEMENT)
AMENDMENT BILL 1994

OUTLINE AND FINANCIAL IMPACT STATEMENT

The SocialSecurityAct1991 (theAct) providesfor agreementsbetweenAustralia
andforeigncountrieson socialsecuritymatters. Suchagreementsareincorporated
into theAct as schedulesto bring theAgreementsinto force sothattheymaymodify
theAct as appropriate.

A new internationalagreementon socialsecuritywassignedby AustraliaandNew
Zealandon 19 July 1994.

Thepurposeof the Bill is to providefor theomissionof theexistingagreementfrom
the Act andinsertthenewAgreement.

Theestimatedsavingsresultingfrom thenewAgreementareestimatedto be$2.Omin
1994-95,$16.7min 1995-96and$34.2min 1996-97.



SOCIAL SECURITY (NEW ZEALAND AGREEMENT)
AMENDMENT BILL 1994

Clause1 of theBill setsout howtheamendingAct is to be citedandstatesthatthe
SocialSecurityAct1991 is to bereferredto in theamendingAct asthe
‘Principal Act’.

Clause2 statesthattheamendingAct is to commenceon thedayit receivestheRoyal
Assentapartfrom section4 of theamendingAct. Section4providesfor the omission
from thePrincipalAct of theexistingagreementwith New Zealandandits substitution
with thenewAgreement.Section4will commenceon theday on whichthenew
Agreementcomesinto forceunderArticle 22 of thatAgreement.

Clause3 providesfor the amendmentof subsection1304(1)of thePrincipalAct. That
subsectiongives theSecretaryto theDepartmentof SocialSecurityapowerto obtain
informationor documentsthatis relevantto specifiedmatters(for example,
informationthatis relevantto whethera socialsecurityclaimantis qualifiedfor asocial
securitypayment). Clause3 amendsthatsubsectionsoasto allow the Secretaryto
requireapersonto give informationor producedocumentsrelevantto thequestionof
the administrationof aninternationalsocialsecurityagreement.

With respectto thesocialsecurityAgreementbetweenAustraliaandNewZealand
Agreement,thiswill enableinformationto be obtainedprior to thecommencementof
the new agreementthat is relevantto calculationof theamountof reimbursement
betweenAustraliaandNewZealand.

Clause4amendsthePrincipalAct by omitting theexistinginternationalsocialsecurity
agreementwith NewZealandthatis setout in Schedule4 of thePrincipalAct and
insertinganewagreement.
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SCHEDULE

TheScheduleto theamendingAct containsthetextof thenew Agreementon Social
SecuritybetweenAustraliaandNewZealandthatwill be insertedas Schedule4in the
PrincipalAct byclause4.

TheAgreementon SocialSecuritybetweenAustraliaandNew Zealandwill be inserted
into thePrincipalAct on theday on whichthe newAgreementcomesinto forceunder
Article 22 of thatAgreement(subclause2(2)).

TheExplanatoryNotesfor thenewAgreementfollow.
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EXPLANATORY NOTES ON THE

AGREEMENT

ON SOCIAL SECURITY

between ~

AUSTRALIA

and

NEW ZEALAND
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INTRODUCTION

TheAgreementon SocialSecuritybetweenAustralia andNewZealandwas signedon
19 July 1994. It co-ordinatesthecountries’social securitysystemsto providesocial security
coverageto thosewho movebetweenthetwo countries.

In 1943, AustraliaandNewZealandsignedaSocialSecurityAgreementunderwhich each
countryagreedto paypensionsto residentswhohadcomefrom theothercountry.
Reimbursementarrangementshavebeengraduallyintroducedto ensurethatthearrangement
canwithstandimbalancesin migrationpatternsbetweenthetwo countries. During thelatter
partof the 1980s,therewasasignificantnetintakeofNewZealandersinto Australia. This
agreementattemptsto redresstheimbalanceby havingeachcountryreimbursethe otherfor
thecostof pensionspaidto their formerresidents.

A keyelementof agreementsis theundertakingby the partnersto sharethe responsibilityfor
providingadequatesocialsecuritycoverageand,asa consequence,theassociatedcosts.
Underthe new Agreement,NewZealandwill reimburseAustraliafor pensionspaidto people
from NewZealandwith lessthan 10 yearsresidencein Australiaduringtheir working life.
Australiawill similarly reimburseNewZealandfor thepensionsit paysto peoplefrom
Australia. The level of reimbursementin thesecaseswill bebasedbroadlyonthe percentage
of aperson’sworkinglife spentin eachcountry.

Australia’sagreementwithNewZealandis ahost-countrystyleagreement.Underthis styleof
agreement,the adoptedcountryofresidencemeetsthe individual’s entiresocial security
coverage. It differs from Australia’sotheragreements,whichareshared-responsibility
agreements.Theseotheragreementsresult in sharedfinancialresponsibilitybetweenthe
countriesfor thecostsof social securitycoverageofpeoplewith substantialperiodsof
residencein Australiaandthe othercountry.
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PART 1

GENERAL PROVISIONS

ARTICLE 1 - Interpretation

Paragraph I - definesthe keywordsandexpressionsusedin theAgreement. This is done
becausethemeaningintendedin theAgreementmaybedifferent to thatin everydayuseor
becauseAustraliaandNewZealandmayusethetermsdifferently in their respectivesocial
securitylegislation.

The definitionsgivenin thisArticle applywheneverthesewordsor expressionsareusedin the
Agreement,unlessan exceptionis madesomewherein theAgreementtext.

Mostof the definitionsareself-explanatory,but it mightbeusefulto notethefollowing:

“benefit” - includestheadditionalamountsof pensionthatarepayablefor dependent
children.

“first financialyear” - The reimbursementprovisionsof thisagreementcomeinto forceon
1 January1995,regardlessof whenthe restof the agreementis readyfor implementation.The
reimbursementprovisionsreferto thehalfyearfrom that dateto 30 June1995 asthe “first
financialyear”.

“legislation” - refersto the laws mentionedin Article 2 andmeans,for Australia, thoseparts
ofthe SocialSecurityAct thatdeal with thepensionsandallowancesmentioned. If thereis a
needto referto the wholeof theSocialSecurityAct1991 (The Act), the expression“social
securitylaws” isused.

“period of Australian working life residence” - refers to theperiod of residencein
Australiabetweenage 16 andagepensionage,which is definedin theSocialSecurityAct.

“period of NewZealand working life residence”- whichrefers to theconceptof “ordinary
residence”thatis usedthroughoutNewZealandlaw, meanslegal residence.In practice,a
settlementtest is applied. NewZealand’sAct doesnot haveanydefinition for working life
residence,so it hasto bedefinedmoreexplicitly herethanfor Australia. It includesperiods
spenton agreementpensions,not beingNewZealandSuperannuation.

“partner” - TheNewZealandAct refersto theterm “spouse”. It includesde factopartners.

“territory”- TheCook Islands,Niue andTokelauhavevisa-freeentryto NewZealandand
CookIslandersareactuallyNewZealandcitizens. However,residencein thoseplacesdoes
not countasresidencein NewZealandfor the purposesof thisAgreement.

Paragraph 2 - providesthat in theabsenceof thedefinition of atermusedin theAgreement,
that term,whenusedin aparticularprovision,will havethe meaninggivento it by the
legislationof whichevercountrytheparticularprovision appliesto.
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ARTICLE 2 - Legislative Scope

Article 2, Paragraph 1 - The legislationof Australia andNewZealandto whichthe
Agreementappliesis namedin thisArticle, It is thelegislationin forcewhenthe Agreementi.
signed. The Agreementalsoappliesto anyamendmentsthataremadeto the legislationafter
the agreementis signed.

This Article describesexactlywhich laws ofeachcountryandwhichpartsof thoselawsare
modified by the Agreement.

As ageneralprinciple,anyrulesfoundin thisAgreementoverridetheparticularpartsofthose
laws.

Sub-paragraph 1 (a) - setsout theAustralianpensionsandallowancescoveredby the
Agreement. Any partof theSocialSecurityAct thatis relevantto thesepensionsand
allowancesis includedin thedefinition of legislationto whichthisAgreementapplies. These
benefitsare thosefor whichtherewill be reimbursementfrom NewZealandto Australiaand
forwhich NewZealanderscan applyin Australia,usingresidencein NewZealandto qualif~y.

Sub-paragraph (b) - describestheNewZealandlegislationto whichtheAgreementapplies.
Thesearethebenefitsforwhichtherewill bereimbursementfrom Australiato NewZealand
andforwhich formerAustralianresidentscan applyin NewZealand,usingresidencein
Australiato qualif~y.

Paragraph 2 - specifiesthat if either countrypasseslawsto introducenew categoriesof
beneficiaries,the Agreementwill not automaticallycoverthosenewcategories.However,the
countrieshavean optionto agreeto includethemin aformal amendmentto the Agreement(a
Protocol).

ARTICLE 3 - PersonalScope

Paragraph 1 - describesthe broadgroupof peopleto whomtheAgreementapplies. These
arethe peoplewho areor whohavebeenAustralianresidentsandpeoplewhoareor have
beenNewZealandresidents.Dependants(eg partners)ofthesepeoplemay alsobecovered
by the Agreement. By itself, Article 3 doesnot conferanyentitlementto benefits. Entitlemer
is still workedout underthespecifictermsof the Agreementandlegislationof the country
thatpaysthebenefit.

Paragraph 2 - specifiesthat theAgreementappliesonly to peoplewhohavethelegal right tc
residein thecountryconcerned.

Paragraph 3 - specifiesthatanyperiod(s)of illegal residencecannotbeusedforanypurpose
providedin theAgreement,includingqualif~’ingforbenefitsor calculatingreimbursement
liabilities.
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ARTICLE 4 - Equality of Treatment

Makessurethatpeoplecoveredby the Agreementarenot treatedin adiscriminatorymanner
by eitherAustraliaor NewZealand.

An exampleof thekind of discriminationthatcouldoccurwithout theAgreementis wherea
countryinsistson citizenshipasaprerequisitefor pensionentitlement. NeitherAustralianor
NewZealandimposesthat kind of restriction,but, if either did, theprovisionsof Article 4
wouldbe expectedto overrideit.

PART II

PROVISIONS RELATING TO BENEFITS

ARTICLE 5 - Corresponding Benefits

Article 5, Paragraph 1 - This provision relatesto Articles 7 and8 (qualification forbenefits)
andArticle 11 (criteriafor reimbursement).It was requiredsothatneithercountrywould
haveto reimbursethe otherfor pensionspaidto personswhowould notbe qualifiedfor a
similarpensionin thereimbursingcountry.

An exampleof wherethiswouldapplyis wherea womanfrom NewZealandcomesto
Australiaatage62 andclaimsagepension. Shewouldnot bequalified forNewZealand
Superannuationif shewasin NewZealandbecausesheis too young. Under(a), in
conjunctionwith Article 7, shewouldnot be qualifiedfor anAustralianagepension,andeven
if shewas,it would not bereimbursable(Article 11).

However,becauseof (b), if thesamewomanwouldbe qualified for aNewZealandwidow
pensionif shewasin NewZealand,shecanbegrantedanAustralianagepensionandAustralia
canbereimbursedfor her.

ARTICLE 6 - Partner RelatedBenefits

Article 6, Paragraph 1 - In Australia, the partnerof anageor disabilitysupportpensioner
beingpaidundertheagreementcan claim anAustralianwife or carerpensionunderthe Act,
withouthavingto dependuponthe provisionsoftheAgreement. This is becausethereareno
requirementsfor prior periodsof residenceto qualif~’for thosepensions.Underthis
agreement,suchawife or carerpensionwill betreatedasbeingpaidunderthe agreement.
This will affect the portability rights for that pensionandif aforeignpensionis beingreceived
by the couple,it will affect the rateof pensionalso. It doesnot affect reimbursement.

Paragraphs 2 and 3 - Theseparagraphsareincludedfor clarity, asparagraph1 appliesto
wife andcarerpensionsonly.
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ARTICLE 7 - Eligibility for NewZealandBenefitsby Former Residentsof Australia

Article 7, Paragraph I - This paragraphsetsout the conditionsunderwhicha person

comingfrom Australiacanqualify for NewZealandSuperannuation(NZS).

Sub-paragraph (a) - Ensuresthat apersonwho is too youngfor Australianagepension(ega

male aged64 years)cannotgo to NewZealandandclaimNZS undertheagreement.

Sub-paragraph (b) - EnsuresthatNewZealandwill takeresponsibilityfor anyonefrom
Australiawhohasgonetherepermanentlyor whowill bethereatleastayear,or whohas
beenthereat leastayearatthe time of claim.

Sub-paragraph (c) - Theseprovisionsonly applyto peoplewhoarrivedirectly from
Australia,or who,arriving from athird country,usethe Trans-TasmanTravel Arrangement
(TTTA) to gainentryto New Zealand,whichtheycando if theyhaveanAustralianpassport.
In New Zealand,theTTTA canalsobeusedby Australianresidents,notjust Australian
passportholders/citizens.

Sub-paragraph (d) - Meansthatthesequalificationprovisionscanonly beusedby people
who have10 yearsasanAustralianresidentafterage16.

Paragraph 2 - This paragraphsetsout theconditionsunderwhicha personcomingfrom
Australiacanqualify for aNewZealandpaymentotherthanNZS,suchasinvalidity, widow or
domesticpurposesbenefits.

Sub-paragraph (a) - Ensuresthat apersonwho is too youngforNewZealanddomestic
purposesbenefit(DPB) (egbeingunder18), but whowould qualify for soleparentpensionin
Australiacannotgo to NewZealandandclaim DPB underthe agreement.This would not be
possibleanyway,but theprovisionappearsin boththe AustralianandNewZealandArticles
forbalanceandthe provisionis neededin the reversesituation.

Sub-paragraph (b) - EnsuresthatNewZealandwill take responsibilityfor anyonefrom
Australiawhohasgonetherepermanentlyor who will bethereat leastayearor who hasbeen
thereat leastayearatthe timeof claim.

Sub-paragraph (c) - Meanstheseprovisionsonly applyto peoplewho arrivedirectly from
Australia,or who, arriving from athird country,usetheTrans-TasmanTravel Arrangement
(TTTA) to gainentryto NewZealand,whichtheycan do if theyhaveanAustralianpassport.
In NewZealand,theTTTA canalsobeusedby Australianresidents,notjust Australian
passportholders/citizens.

Sub-paragraph (d) - Meansthat theseprovisionscan onlybe usedby peoplewho have10
yearsas anAustralianresident. Notethatthis is 10 yearsatanytime,not 10 yearsafterage
16, asit is forNZS.

Paragraph 3 - This provision is carriedoverfrom theold agreement.It maintainsthe 6
month wait for DPB fornew arrivalsin NewZealandfrom Australia. Theprovisionsof the
old agreementhavebeensimplified in this version.
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Paragraph 4 - The temporaryabsenceprovisionsof NewZealandlegislationallowNZS
pensionersto beabsentfor 6 months,andotherpensioners4 weeks,without losing
qualificationforpension. This paragraphmeansthat thoseperiodswill neitherbeextended
nortruncatedunderthis Agreement.

Paragraph S - This provisionstatesthata personreceivingan Australianpensionis not
eligible for aNewZealandpaymentconcurrently. Notethatthis only refersto benefitsas
definedin Articles 1 and2. Eachcountrypayspensionsto thepeoplewho live in its territory.

Paragraph 6 - In someinstances,Australia or NewZealandwill haveto approachthe
recipientof pensionfor informationto establishwhetherpaymentsto thepersonin question
arereimbursable.Failureto supplyanyinformationthatis neededandwhichthepersonhas
canresult in cancellationof paymentsor thepensionnot beinggrantedatall.

ARTICLE 8 - Eligibility for Australian Benefits by Former Residentsof NewZealand

Article 8, Paragraph 1 - This paragraphsetsout the conditionsunderwhicha person
coming from NewZealandcan qualify for Australianagepension.

Sub-paragraph (a) - Ensuresthat apersonwho is too youngfor NZS (egafemaleaged61
years)cannotcometo Australiaandclaim pensionundertheagreement.Note thatit doesnot
stop someonequalifying in their ownright, if theyhaveenoughresidenceto do so.

Sub-paragraph (b) - EnsuresthatAustraliawill takeresponsibilityfor anyonefrom New
Zealandwhohascomeherepermanentlyor whowill behereat leasta yearor who hasbeen
hereatleastayearatthetime of claim.

Sub-paragraph (c) - Meansthattheseprovisionsonly applyto peoplewhoarrivedirectly
fromNew Zealand,or who, arriving from athird country,usetheTrans-TasmanTravel
Arrangement(TTTA) to gain entryto Australia, whichtheycan do if theyhaveaNew
Zealandpassport. TheTTTA can onlybe usedby NewZealandcitizensto gainentryto
Australia.

Sub-paragraph (d) - Meansthattheseprovisionscanonly beusedby peoplewho have10
yearsof “ordinary residence”in NewZealandafterage16. We requireresidencein New
Zealandafterage16 becausethatis whatNewZealandrequiresforqualificationforNZS

Paragraph 2 - This paragraphsetsouttheconditionsunderwhichapersoncomingfrom New
Zealandcanqualify for anAustralianpension,other thanagepension,suchasdisability
supportpension(DSP),widow B pensionor soleparentpension.

Sub-paragraph (a) - Ensuresthat apersonwhois too youngforNewZealanddomestic
purposesbenefit (DPB) (egbeingunder18), but whowouldqualify for soleparentpensionin
Australiacannotcometo Australiaandclaim soleparentpension(SPP)undertheagreement.
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Sub-paragraph (b) - Ensuresthat Australiawill takeresponsibilityfor anyonefromNew
Zealandwhohascomeherepermanentlyor who will behereatleastayearor who hasbeen
hereat leastayearat thetime of claim.

Sub-paragraph (c) - Meanstheseprovisionsonly applyto peoplewho arrivedirectly from
NewZealand,or who, arriving from athird country,usethe Trans-TasmanTravel
Arrangement(TTTA) to gainentryto Australia, whichtheycando if theyhaveaNew
Zealandpassport. Only NewZealandcitizenscan usetheTTTA for entryinto Australia.

Sub-paragraph (d) - Meansthattheseprovisionscanonlybeusedby peoplewhohave 10
years“ordinary residence”in NewZealand. Notethatthis is 10yearsat anytime, not 10 years
afterage16, asit is foragepension.

Notethat the 10 yearrequirementstill appliesif thequalificationperiod for the Australian
pensionis 5 years,asis thecaseforwidow B pension.

Paragraph 3 - This provisionis carriedoverfrom the old agreement.It maintainsthe6
month wait for soleparentpensionfor newarrivalsin Australiafrom NewZealand. The
provisionsof the old agreementhavebeensimplified in thisversion.

Paragraph 4 - This meansthat Australianpensionswill not be portableto NewZealandif the
personhassettledin NewZealand. A personwho goespermanentlyfrom Australiato New
Zealand(andthis is knownatthetime) will thereforelosequalification forAustralianpension
as soonasthey arrivein NewZealand. Article 7 ensuresthatNewZealandcangrantthema
pensioninstead. Notethatif thepersondoesnot qualify for aNewZealandpensionfor some
reason,Australiawill continueto paytheir pension.

Paragraph 5 - This appliesto apersonwho goesto NewZealandfor atemporaryperiod.
TheAustralianpensionwill stop after6 monthsin the caseof agepensionandafter4 weeksin
most othercases.Australiawill not payits pensionsin NewZealandfor anyperiod longer
thanthatfor whichNewZealandwould payasimilarpensionin Australia.

Paragraph 6 - This paragraphis to preventNewZealandusingits deprivationprovisions
whenassessingaperson’seligibility for aNewZealandbenefit. Usually, if apersonsurrenders,
aforeignpensionin orderto receiveaNewZealandbenefit, theDepartmentof SocialWelfare
(DSW)will assessthe pensionof thatpersonasif theywerestill receivingthatforeign
pension. This will assistpeoplewhoaretransferringfrom Australianto NewZealandpension.
This provisionis not necessaryfor the situationwhereAustralianpensionis granted,since
Australiawould only begrantingpensionin circumstanceswheretheNewZealandpension
hasalreadybeenforfeited.

Paragraph 7 - This ensuresthatAustraliawill not grantpensionto someonewho is still
entitledto aNewZealandbenefit. This wouldnot normallybepossibleanyway.

Paragraph 8 - In someinstances,Australiaor NewZealandwill haveto approachthe
recipientof pensionfor informationto establishwhetherthepersonin questionis
reimbursable.Failureto supplyanyinformationthat is neededandwhichthe personhascan
resultin cancellationof paymentsor thepensionnot beinggrantedatall.
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ARTICLE 9 - Calculation of Ratesof Benefits

S Whenreadwith Australia’slegislation,thisArticle determinestheratesof AustralianandNew
Zealandpensionsto bepaid undertheAgreement. It also indicateshow apensionis
calculatedtakinginto accountthereceiptof foreignpension.

Article 9, Paragraph 1 - This meansthat, with certainexceptions,eachcountryappliesits
ownincometest.

Paragraph 2 - This paragraphindicatesthe methodfor calculatingpensionunderthe
agreementwhenapersonis also in receiptof aforeign pensionfrom athird country. Whena
personrelieson Article 7 or 8 forqualification, anypensionthatpersonreceivesfrom the
governmentof athird country(egaUK pension)is treatedasadirectdeduction. For
Australianpension,whenthe personhasaccumulatedenoughresidenceto qualify for pension
without the help of thisagreement,thedirect deductionswill no longerapplyandthe UK
pensionwill becomeordinary income. UnderNewZealandlaw, the directdeductionof
foreignpensioncontinuesin perpetuity.

Paragraph 3 - Sub-paragraph(a) is Australia’susualmethodof handlingdirectdeductionsof
foreignpensionsfor couples. If botharepaid underthe agreement,they bothget the same
rate.

Sub-paragraph(b) isNewZealand’susualmethod. The foreign pensionis deductedfromthe
pensionof thepersonwho actuallyreceivesit. If thereis excessforeign pensionfrom that
process,the restcomesoff thepartner’spension. This handlesthe situationof acouplewhere
onereceivesAustralianpensionandtheother,NewZealandpension.

Paragraph 4 - This situationcouldariseif, for example,anAustralianpensionerwent to New
ZealandandmarriedaNewZealandpensioner. In the first 6 monthsthey maynot have
decidedwhereto live andtheAustralianpensionwould continue,justasthe partner’sNew
Zealandpensionwould. In this situation,whichwill resolveitself within 6 months,this
provisionwill stopAustraliafrom havingto taketheNZSinto accountasincome,which
would not bereasonableandalsogeneraterate instability becauseof theinteractionbetween
(the two ratesin theincometest.

ARTICLE 10 - Residencein Third States

Article 10, Paragraph 1 - Whenapersontakesaportablepensionto athird country,they
~couldgo to acountrywith whichNew Zealandhasanagreementandwheregrantof aNew
~ealandpensionbecomespossible. In thosecases,AustraliaandNewZealandignoreeach
~others’pensionswhencalculatingrates,to avoidrateinstability. A few pensionersmaybe
slightly betteroff thanif theywerein either AustraliaorNewZealand,but thiswill be fairly
rare.

Page11



PART Ill

REIMBURSEMENT PROVISIONS

ARTICLE 11 - Criteria for Reimbursement of Benefits

Article 11,Paragraph 1 - This sectionoutlinesthecriteria for decidingwhetherNewZealand

mustreimburseAustraliafor anygivenagepensionpaidby Australia.

Sub-paragraph (a) - Meansthat if anagepensionis reimbursable,it will alwaysbe
reimbursable,sinceworking life residencecannotbe accruedafter the pensionerattainsage
pensionage. This categorywill includepeoplewho startoff asagreementpensionersbut who
eventuallyqualify forpensionin their ownright. “Australianworking life residence”is a
definedtermin theSocialSecurityAct.

Sub-paragraph (b) - Meansthatreimbursementwill occuronly for peoplewho movedirectly
from NewZealandto Australia(thesecouldbe citizensof anycountrywho aremigrating)or
who enterAustralia(from anycountry) on aNewZealandpassport.

Sub-paragraph (c) - MeansthatNewZealandwill not reimburseAustraliafor peoplewho
have spentlessthan 10 yearsin NewZealand. The 10 yearsresidencecanbe atanytime
duringaperson’slife, notjust duringworking life. Mostof thesepeoplewill not beableto
qualify for anAustralianbenefitundertheagreementanyway,althoughtheremaybe some
caseswho canqualify underthe UK agreement.

Sub-paragraph (d) - MeansthatNew Zealandwill only reimburseAustraliawhenaperson
would havequalifiedfor asimilar benefitin NewZealand,hadtheyremainedthere. Article 5
indicateswhatconstitutesa similar benefit.

Sub-paragraph (e) - Reimbursementappliesto Australianresidentsor to pensionerswhoare
qualifiedforpensionbecauseof Article 8 andwill eitherbeherefor 12 monthsor havealready
beenherefor 12 months. Therewill beno reimbursementfor pensionerswholive in third
countries.

Sub-paragraph(1) - This limitation capturesthelast waveofNewZealandmigrationto
Australia, includingpensionermigration. Thepreviousagreementonly securedreimburseme~it
for someof thepeoplewhoarrivedafter April 1989; thisprovisionextendsthat backwardsb~’
six andahalfyears. Also, (unlike the presentsituation)reimbursementis not limited to thos~
who actuallyclaimedapensionbeforetheyleft NewZealand.

Note that, accordingto (f), it is possibleto getreimbursementfor someonewho wasgranted
pensionprior to 1983,who thenwentoverseasonportabilityandwho “last returned”to
Australiaon or after 1 January1983.

Note thatthe datein the introductorylinesof theAgreementmeansthatevenif this agreemen4
is not readyfor implementationon 1 January1995,NewZealand’sreimbursementswill
becomeduefrom then.
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Paragraph 2 - This sectionoutlinesthecriteria for decidingwhetherAustraliamust reimburse
NewZealandforNewZealandSuperannuation(NZS) paidto anygivenpensioner.These

rovisionsareamirror-imageof the previousparagraph’s.

Sub-paragraph (a) - Meansthat if anNZ Superannuitantis reimbursable,heor shewill
alwaysbe reimbursable,sinceworking life residencecannotbeaccruedafter attainingNZS
age. This categorywill includepeoplewho startoff asagreementpensionersbut who
eventuallyqualify for pensionin their ownright.

Sub-paragraph (b) - Meansthatreimbursementwill occuronly for peoplewho movedirectly
from Australiato NewZealand(thesecouldbecitizensof anycountrywhoaremigrating)or
whoenterNewZealand(from any country)on anAustralianpassport.

Sub-paragraph (c) - This hasbeenincludedfor balance,to reflect the corresponding
provision forNewZealand’sreimbursements.

Sub-paragraph (d) - MeansthatAustraliawill only reimburseNewZealandwhenaperson
iwould have qualified for asimilar benefitin Australia,hadtheyremainedhere. Article 5
~ndicateswhatconstitutesa similar benefit.

Sub-paragraph (e) - Reimbursementappliesto peoplewho areordinarily residentin New
~ealandor pensionerswhoare qualified for pensionbecauseof Article 7 andwill eitherbe
therefor 12 months,or havealreadybeentherefor 12 months.

Sub-paragraph (1) - This hasbeenincludedfor balanceto reflect the correspondingprovision
forNewZealand’sreimbursements.

~aragraph3 - Meansthatwheresoleparentpension(SPP)is beingpaidto apersonwho is
not alegalwidow or widower, reimbursementwill not startuntil thepersonhasbeenin
receiptof paymentfor 12 consecutivemonths. Notethatreimbursementwill startfromthe
beginningof payments(or thestartof theagreement)forall soleparentswho arelegal
widows or widowers.

Paragraph 4 - A personwhois receivingdisability supportpension(DSP),widow B pension,
‘v~rifepensionor soleparentpension(SPP)will still be ableto accrueworking life residence
while theyreceivethatpension. This meansthatreimbursementwill eventuallystop for many
p~eopleon anyof thosepensions,sincetheywill be no longerbeapersonwho haslessthan 10
y~arsworking life residence.

Paragraph 5 - This appliesto peoplewho areliving abroadin third countries. NewZealand’s
allowableportability periodsareshorterthanAustralia’s, sothisparagraphensuresthat
reimbursementonly occursfor periodswhichwouldbe payableunderNew Zealand’sdomestic
legislation,hadthe personleft from NewZealand,ratherthanfrom Australia.

)Paragraph6 - Regardlessof whetherit fits into any of thecriteria for reimbursementin
paragraph1, anAustralianpensionpaid undertheold agreementwill bereimbursableunder
thisagreement.The rateof reimbursementwill beworkedout undertheprovisionsof this
agreement,not underthe previousagreement.
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ARTICLE 12 - Rate of Reimbursementof Benefits

Article 12,Paragraph 1 - Themutual reimbursementwill beataproportionalrate, basedo
the numberof monthsa personlived in thereimbursingcountry,overafixed denominator.
Sub-paragraph(a) worksout that fraction.

ie working life residencein reimbursingcountry X nominalbenefit
300 (or480 foragepension)

Thenominal benefitis definedin thenextparagraphofthe Agreement.
In practice,becauseof thecriteria for reimbursement,mostpeoplewho arereimbursablewill
attract100%reimbursementofthe nominalbenefit,becausethetop sideof thefraction for the
proportionwill usuallybe asbig asthebottom side.

For example,if awomancomesto Australia atage65 andclaimsan agepension,andhas
lived the restof herlife in NewZealand,NewZealandhasto reimburseAustralia480/48Oths
or 100% of thenominalbenefit.

Or, if amanarrivesin Australia atage38 andclaimsdisabilitysupportpension(DSP)on
arrival, andhaslived in NewZealandfor therestof his life, NewZealandhasto reimburse
Australiafor 264/300ths[(22x12)/(25x12)ths]of thenominal benefit.

Paragraph 2 - This is wherethenominalbenefitis defined,to whichthefractionworkedout
in paragraph1 is applied,for calculatingreimbursements.It shouldbenotedthatthe income
test forNZS is appliedby theNewZealandtaxationauthority,not by theDepartmentof
SocialWelfare (DSW), so whenworking out howmuchNew Zealandwouldhavepaidthe
sameperson,wehaveto referto the specialsurchargefor pensionersin theNewZealand
taxationlegislation.

Sub-paragraph (a) - This provisionensuresthatNewZealandreimbursesAustraliathe
amountactuallypaid to theperson,or theamountthatwould bepaidto thatpersonif they
were in NewZealand,whicheveris thelesser. It describesor replicatesthe incometest effects
of thetaxationlegislationreferredto above. The amountactuallypaid by DSW is agrossrate
andthe pensionerpaysaspecialtax surchargeto reducethenet pensionaccordingto the
amountof his or her income. PartsA to D definethereferencemaximumratesfor peoplein
variousdomesticsituations. NewZealandpaysdifferent ratesto singlepeople,depending~n
whetherthey live aloneor shareaccommodationandto couples,dependingonwhetheroneor
bothpartnersqualify for abenefit.

Sub-paragraph (b) - SpecifiesthatwhenAustraliais payingawidow B pension,soleparePt
pension(SPP)or disabilitysupportpension(DSP)to apersoncoveredby the reimbursement
provisions,therateof the “nominalbenefit” (to whichthepro-ratafor reimbursementby New
Zealandwill apply) will be cappedby the amountthatNewZealandwouldhavepaid thesame
person,if thepersonwas in NewZealand. If the amountof Australianpensionactuallypaidis
lessthanthepersonwould getin NewZealand,NewZealandreimbursesusthat actual
amountpaid.
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In NewZealand,widow’s benefit,domesticpurposesbenefitandinvalid’s benefitare all
incometested. The incometestis performedby theDepartmentof SocialWelfare (DSW),
not thetaxationauthorities,asit is for NZS.

Sub-paragraph (c) - This subparagraphdefineswhat the “nominalbenefit” (seeparagraph1)
will be whenAustraliais reimbursingNewZealandforNZS. Thenominalbenefitwill bethe
lesserof eitherthenetamountthatthepensioneractuallyreceivedin NewZealand,or the
amountthatthe personwould havereceivedif heor shewasin Australia.

Sub-paragraph (d) - This subparagraphdefineswhat the “nominalbenefit” (seeparagraph1)
will bewhenAustraliais reimbursingNewZealandfor widow’s benefit,domesticpurposes
benefitandinvalid’s benefit. Thenominal benefitwill bethe lesserof either thenet amount
thatthe pensioneractuallyreceivedin NewZealand,or the amountthatthe personwould
havereceivedif he or shewas in Australia.

Paragraph 3 - This provisionmeansthat severalitemsarenot includedin thedefinition of
incomewhenworkingout the “nominalbenefit” for paragraph2. This is necessarybecause
theseparagraphsattemptto reproduceNewZealand’ssuperannuationsurchargeandpension
incometests. In theNewZealandlegislation,wherethe original provisionsreside,the
definitionsof incomeusedin thoseActs prevail. Incomeis not definedin this Agreement,and
asaprecaution,thisprovision makesit absolutelyclearthatthe nominalbenefit calculationis
not to bereducedby paymentswhicharenot treatedasordinary incomeundertheNew
ZealandActs.

Paragraph 4 - Periodsof working life residenceareto beroundedup, in months.

Paragraph 5 - The “additionalamountor supplement”heremeanspaymentslike basicfamily
payment(BFP) whicharenot coveredby thedefinition of “benefit” in Article 1. It doesnot
referto apensioner’sadditionalfamily payment(AFP), forwhichtherewill bereimbursement.

Paragraph 6 - It will sometimesbenecessaryto useAustralianworking life residencewhen
determiningwhetherabenefit is reimbursableandcalculatingthereimbursementamount. In
theAustralianlegislation,theworking life residenceof amemberof acoupleis takento be the
sameasthat of hisor herpartner,if that is higher. This provision specifiesthatthe individual’s
working life residence(ratherthanthe partner’s)is to be used. TheAgreementoverridesthe
Act on this point.

ARTICLE 13 - Phase-inProvisions

Paragraph 1 - This provisionallowsfor the phasing-inof thereimbursementsfor all pensions
thatarealreadyin payasat 1 January1994. Thephasing-inis to occurover 5 years,with
100%reimbursementbeingeffectiveby the 5th year.

Paragraph 2 - As the phasing-inprovisionsallowedform paragraphI couldresult in thefirst
financialyearproducinga smallertotal reimbursementfrom NewZealandthanwereceive

this provisionhasbeeninsertedto ensurethat thecurrent reimbursementlevel is
~aintained.
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Paragraph 3 - Specifiesthatthephasing-inof reimbursementsdoesnot applyto all pensions
grantedon or after 1 January1995.

ARTICLE 14 - Reimbursement Procedures

Paragraph 1 - Specifiesthat eachyear,eachcountrygives theotheranestimatefor how
muchmoneythat othercountrywill haveto reimburse. Theestimatefor thecoming financial
yearmustbegiven atleastby the endofthe previousApril. The reimbursementsunderthis
agreementstarton 1 January1995 andfor thefirst financialyearof operation,the estimates
must beexchangedby the endof October1994.

Paragraph 2 - Specifiesthat eachcountryhasto paythe amountof theestimateprovidedby
the othercountry.

Paragraph 3 - Specifiesthat aftereachcountry receivestheestimateofits reimbursementsfoi
the comingyear, it dividesthe amountinto four equalinstalments. The first instalmentfalls
dueat theverybeginningof thefinancialyear,so theinstalmentsarepaid in advance.

Paragraph 4 - Specifiesthatthequarterlyinstalmentsallowedfor in the previousparagraph
do not applyin the period 1 January1995 to 30 June1995. For that period,therewill beonly!
onepayment,falling duehalfwaythroughit.

Paragraph 5 - Specifiesthat by 30 September1995 (or 30 Septemberanyyear),Australia
andNewZealandhaveto exchangereconciliationstatements,showinghow mucheach
countryshouldhavereimbursed,comparedto how mucheachwasaskedto reimburse,
accordingto theestimatesexchangedbeforethe beginningof thefinancialyear.

Paragraph 6 - Eitheror bothofthePartiesmay haveaskedtheotherfor (andreceived)
reimbursementsin excessof, or lessthanthe actualamountpaid out to pensioners.This couk
occurwhentherehasbeena suddenincreasein pensionermigration, for example. This
paragraphallowsthatthe discrepancycanbemadeup in the next regularreimbursement.

Paragraph 7 - This specifiesthatwhereacountryhasunderestimatedits actualpaymentsfor
agivenfinancialyearandhasaskedtheothercountryto paythe differencebetweenthe
estimateandthe actualoutlays,the othercountryalsohasto payintereston theamountof th
underpayment.A wholeyear’s interestwill bepayableon thefirst quarter’sdiscrepancy,9
months’ interestwill be payableon the secondquarter’sdiscrepancyetc. Whereacountryhas
overestimatedthe amountof its outlays,it will haveto payintereston the excessof
reimbursementit hasreceivedfrom the othercountry,accordingto the sameprinciple.

Paragraph 8 - This formula showshowtheinterestrate is calculated.

Paragraph 9 - This provisionspecifiestheinterestratesto applyin the calculationsdescribe~
in the previousparagraphs.Notethat theinterestratesaretheonespayableatthe time each
quarterlypaymentfell due,not theinterestratesapplicablewhenthisadjustmentis done.
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Paragraph 10 - The interestpaymentwill bemadetogetherwith thediscrepancypayment.
Thediscrepancypaymentmustbe paidwith thenextquarterlypaymentthat falls after the
reconciliation,andasthe reconciliationmustbe doneby 30 Septembereveryyear, thelatest
i.lateatwhichthe interestandreconciliationcanbepaid is on 1 Octobereachyear.

Paragraph 11 - Allows paymentsbetweenAustraliaandNewZealandto be “netted”. This
meansthat thecountrieswill beableto work out what thenetresultof thetransactions
mentionedin paragraphs6 and7 would be andfinalise it in asingle paymentby onecountryto
theother.

Paragraph 12 - For the purposesof “netting”, it is necessaryto determineanexchangerate.
Theexchangerateto beusedis specifiedhere.

Paragraph 13 - specifiesthat eachcountrywill makeits paymentin the currencyof the
receivingcountry.

Paragraph 14 - specifiesthat areconciliationstatementis final andno further claim for
reimbursementis to bemadein the samefinancial year.

Paragraph 15 - specifiesthat AustraliaandNewZealandmayagreeto changethe
~eimbursementproceduresdescribedin thisArticle in the light of practicalexperience.This
naybe doneby anexchangeof diplomaticnotes.

rART IV
~‘HSCELLANEOUSPROVISIONS

~tRTICLE 15 - Benefitsfor the Unemployed

l’aragraph 1 - Theprovisionsof thisArticle apply to any personin Australiawho is acitizen
ofNewZealandandwho hasnot obtainedapermanententrypermit, andto anyAustralian
citizenin NewZealandwho hasnot obtaineda migrantentry permit. Essentially,theseare
peoplewho haveenteredthe territory ofthe othercountryusingthe provisionsof the
Trans-TasmanTravel Arrangement(TTTA).

Paragraph 2 - This provisioncontinuesthepolicy of Article 9 of theold Agreement,ie, new
arrivalsvia the TTTA in eachcountryhaveto wait 6 monthsbefore theycan qualify for
benefitsfor theunemployed.

In Australia,theMigration ReformAct (IvIRA) shouldcomeinto effect in September1994
andall NewZealanderswill beissuedwith an electronicvisawhentheyenterAustraliato live,
unlessthey area “health or characterconcern”individual, in whichcasetheywill not be able
t~enter.

l4heresultwill bethat NewZealanderswill thenbe coveredby thesix monthwaiting period
forJSAin the Act that appliesto all otherarrivals. As it is possiblethat theMRA mightbe
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delayed,thisprovisionhasbeenincludedto ensurethatthe6 month waiting periodwill apply
anyway.

In NewZealand,thereis ageneral12 monthwaiting period forunemploymentbenefitsforall
new arrivals. The Agreementoverridesthis, sothat entrantsfrom Australiahaveto wait only
6 months.

Paragraph 3 - If arelativelyrecentarrival to Australia(or NewZealand)wastemporarily
absentfrom Australia duringtheir first 12 monthshere,it couldbefor anynumberof
legitimatereasonsandit shouldnot resultin thepersonhavingto serveawhole new6 month
waiting period again. If theabsencewas suchthatit did not breaktheperson’speriod asan
Australianresident,andthe personcantherebybe shownto havebeenan Australianresident
for the previous12 monthsprior to theclaim, thenthewaiting period of 6 monthsdoesnot
apply.The sameis truefor peoplegoing from AustraliatoNewZealand.

Paragraph 4 - This explainswhat “benefitsfor theunemployed”are, sincetheexpressionis
not definedin the Agreementor in either country’slegislation.

ARTICLE 16 - Mutual Assistanceand Exchangeof Information

So thattheAgreementcanbe administeredproperly,thetwo countriesagreeto help each
otherin claim processing,informationexchange,administrativearrangementsanddealingwith!
enquiriesfrom thepublic.

Article 16,Paragraph 1 - Outlineswhat sortofinformationcanbeexchangedbetween
Australia andNewZealandaboutindividualsspecificallyfor the administrationofthe
reimbursementprovisions. The generalexchangeof informationprovisionsarein paragraph
6.

Note that Sub-paragraph (a) stipulatesthatbefore informationcanbeexchanged,theperson
aboutwhomwewantto exchangeinformationmustalreadybegrantedapensionandit must
be areimbursableone. Paragraph6 enablesthe countriesto exchangeinformationto verify if
apensionis actuallyreimbursable.

To administerthereimbursementprovisions,weneedto establishthatthe pensionerwould be
qualified for a correspondingbenefitin NewZealandandthe rateof that hypotheticalNew
Zealandpayment.

Sub-paragraph (b) - Requiresthe partiesto communicateabouttheir proceduresfor
implementationof the Agreementandchangesto their legislationwhichmayaffect the
operationof theAgreement. Australia’ssocial securitybills andamendinglegislationaresent
regularlyto NewZealandandvice versa. Informal informationexchangeon proceduresand
administrativepracticesalsooccurs. Thesepracticeswill fulfil therequirementofthis
provision.

Sub-paragraph (c) - RequiresAustraliaor NewZealandatthe requestof the otherto assist
peopleto claim foreignpensionsfrom third countrieswith whichwebothhaveagreements,
suchasTheNetherlands.
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Paragraph 2 - Providesfor the helpwhich AustraliaandNewZealandgiveeachotherunder
Article 16, paragraph1, of the Agreementto be givenfreeof charge,unlessthe authoritiesof
both countriesdecideotherwise.

aragraph 3 - AustralianandNewZealandlawsprotecttheprivacyof informationcollected
for social securitypurposes.This paragraphensuresthatinformationobtainedthroughthe
Agreement’sexchangeof informationprovisionswill betreatedjustas confidentiallyasany
otherinformationaboutclientsobtainedby DSS or theDepartmentof SocialWelfare(DSW).

jaragraph 4, Sub-paragraph (a) - Isararelyinvokedsafetyclausethat allowseither
pountrythe discretionto makean exceptionto the mutualassistanceandexchangeof
~nformationprovisionswherethiswould requirethemto do somethingwhichtheir legislation
doesnot supportor their administrationwasnot setup for.

sub-paragraph (b) - Both Australia andNewZealandhaveclearly definedlegislationon
~hat informationcanbeobtainedor soughtaboutclientsor potentialclients. This provision
underlinesthe fact thatthoseinformation-gatheringpowersarenot extendedby this
Agreement.

Underthe provisionsof thisAgreement,we can exchangeinformationthat wealreadyhold
andhavelegitimatelyobtained,but we arenot ableto obtainextrainformationfrom third
partiesif that informationis not requiredfor theimplementationof ourAct.

~aragraph5 - This provisionallows for electronicdatatransferin the future, to facilitatethe
grantingof benefitsandthe reimbursementprocess.

ILragraph 6 - This is ageneralexchangeof informationprovision,whichallowsthe exchange

9fanyinformationrelevantto apensionor benefit paymentunderthe Act or under the
Agreement.

Theexceptionto this is theNewZealandchild supportscheme,which is administeredby
DSWwho usechild supportpaymentsto offset paymentsof domesticpurposesbenefit (DPB).
If NewZealandwantsinformationaboutaDSS client but is not ableto cite areasonfor
requestingthe informationotherthanmattersrelatingto child support,theinformationcannot
supplied.

ARTICLE 17 - Administrative Arrangement

t is usual forcountriesto makeoperationalarrangementsfor theAgreementin a separate
document,usuallyan AdministrativeArrangement.This documentis not part ofthe
Agreement.

T~ieworking rules for agreementsgenerallyneedfine tuning oncetheybeginandmay need‘changingwheneither or bothpartieschangetheir administrativepractices.

Itis mucheasierto changetheworking rulesif theyarekept apartfrom the main treaty.
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At anytime, AustraliaandNewZealandcandrawup additionaldocumentsthat addto these
arrangements.

ARTICLE 18 - Recoveryof Overpayments

Paragraph 1 - This provision allowsAustralia andNewZealandto recoveroverpaymentson
eachother’sbehalf, asunderthe previousagreement.Thedetailedmechanismsfor the
assistanceare in theAdministrative Arrangements.

Paragraph 2 - This provision meansthat neithercountrycanaddon amountsto say, recoveit
expensesor interest,if theyarerecoveringtheothercountry’soverpayment.

Paragraph 3 - This provisionensuresthatthe countrypayingthebenefit setsthe recovery
ratefor overpayments.

Paragraph 4 - TheAdministrative Arrangementdetailsthe frequencyofremittancesandthe
necessaryreconciliationprocedures.

Paragraph 5 - Therewill bemutualassistancein recoveryof overpaymentsfor all of the
benefitslisted here,aswell as thoselistedin Article 2.

ARTICLE 19 - Resolution of Difficulties

Paragraph 1 - This providesfor the resolutionof anydifficulties in interpretationor
applicationof the Agreement.

Paragraph 2 - This specifiesthat thePartiesshouldconsultpromptlyatthe requestof oneto
theother.

ARTICLE 20 - Reviewof the Agreement

Paragraph 1 - This specifiesthat thePartiesmayagreeto reviewtheAgreementatanytime.

Paragraph 2 - This anticipatesthat, giventheuniquenatureofthis Agreement,therewill bea

needfor areviewwithin the first 12 monthsof its operation.

Paragraph 3 - This provisionensuresthatthereis consultationbetweenthePartiesonany

amendinglegislationwhich mightunbalancethe reciprocalnatureof theAgreement.

Paragraph 4 - This specifiesthatthe countrywhichrequestsareviewhasto travel to the

othercountryfor the meeting,unlessthecountriesagreeotherwise.

I
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PART V

FINAL PROVISIONS

ARTICLE 21 - Transitional Provisions

Paragraph 1 - This provision existsto clarify thatperiodsofresidenceor othereventswhich

occurredbeforethe Agreementstartedcan still becountedin thisAgreement.

Paragraph 2 - If a pension is grantedunderthe provisionsofthis Agreement,thedateof
grantcannotbebeforethisAgreementcomesinto force, evenif thepersonwouldhave
otherwisequalified beforethatdate.

Paragraph 3 - The Agreementcomesinto forcewhenbothcountrieshavecompletedall the
flecessaryadministrativearrangementsandthe legislationhasbeenpassed.In casethis is not
~ompletedby 1 January1995,the reimbursementprovisionshavebeenlocked in to startfrom
that date.

Paragraph 4 - The provisionsin thisAgreementfor thegrantingof pensionsareslightly
harsherthanthosein the old agreement,andthereareafew peoplewhoqualified for pension
underthatAgreementwhowould not qualifyunderthisAgreement. This provisionensures
that currentpensionrecipientsare “saved” anddo not losetheir qualificationfor pension
becauseofthisAgreement.

Paragraph S - Pensionsgrantedunderthe old Agreementshallbe treatedasbeingpaid under
thisAgreement. While apersoncannotlosequalificationunderthe newAgreement,theywill
l~,epaidin accordancewith the othergeneralprovisionsof thisAgreement. Themain
consequenceof this in Australiais that someNewZealandagreementpensionerswho receive
foreignpensions(usuallyUK pensions)will havethosepensionstreatedasdirect deductions
for thefirst time.

ARTICLE 22 - Entry into ForceandTermination

1~aragraph1 - Setsout the arrangementsforbringingthe Agreementinto operation. Theaim
is for the Agreementto comeinto force on 1 January1995. Oncethe Agreementhasbeen
signed,thenecessarylaws passedor amendedandthetwo countrieshaveadministrative
supportin place,the ForeignMinistry of eachcountrywill advisethe otherthattheAgreement
is readyto start. If this cannotbedoneby 1 January1995,the agreementwill comeinto force
at alaterdate,asindicated. For example,if notesareexchangedon 15 March 1995,the
Agreementwould comeinto forceon 1 May 1995.

Paragraph 2 - This allows afurther 12 month period ofoperationshouldAustraliaorNew
Z~alandserveformal noticeto terminatetheAgreement.

Paragraph 3 - Protectsthe entitlementsof peoplewhoget or claim benefitsbeforethe
Agreementhasbeenterminated.
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Paragraph 4 - This provisionensuresthatif theAgreementis denouncedby AustraliaorNew
Zealand,thereimbursementswill continueto flow for thosebenefitsthatwerereimbursableat
thetimetheAgreementterminated.
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