
1993-94-95

THE PARLIAMENT OF THECOMMONWEALTH OF AUSTRALIA

HOUSEOFREPRESENTATIVES

TAXATION LAWS AMENDMENT (DROUGHTRELIEF
MEASURES)BILL 1995

EXPLANATORYMEMORANDUM

(Circulatedby authorityof the Treasurer,

theHonRalphWillis, MP)

llI~ llI~IIll~~ID~II
72862 Cat. No.9545383 ISBN 0644441308 9 780644 441308



Printed by Authority by the CommonwealthGovernmentPrinter



Table of contents

General outline and financial impact I

Chapter

I Drought investmentallowance 3

2 Farm managementbonds 33

Index 37





General outline and financial impact

Drought investment allowance

Amendsthe incometax lawto providefor adeductionof 10%of the
capitalexpenditureincurredon fodderand waterstoragefacilities,water
conveyancingfacilities and minimumtillage equipmentwhich satisfythe
criteriaof thedrought investmentallowance.

Dateofeffect: 24 March 1995

Proposalannounced:8 December1994and 23 March 1995

Financial impact:$15 million for 1996-97,$10 million for 1997-98.
Financialimpactfor 1995-96cannotbeestimatedaccuratelybut is likely
to be no greaterthan$10 million.

Compliancecostimpact: Therewill be no additionalcompliancecosts
relatingto theallowanceto acquirefodderstoragefacilitiesor minimum
tillage equipment.

In additionto their normal records,taxpayerswho claimthe allowancefor
waterstoragefacilities andwatertransportequipmentwill needto havea
waterconservationplan in place. Thewaterconservationplan will addto
theircosts.

Advisersshouldreadilyidentify eligible expenditureand sotaxpayers
shouldnot incur additionalcosts for returnpreparation.Thenew
provisionshavebeenwritten in a moreexplanatorydrafting style using
featuresdevelopedby theTaxationLaw ImprovementProject.This
shouldmakethemeasiertounderstand.

Farm management bonds

AmendstheLoans(IncomeEqualizationDeposits)Act 1976 tomakefarm
managementbonds(FMB) moreattractiveinvestmentvehiclesfor
farmers. The default’ investmentcomponentof FMBs is increasedto
100%,themaximumamountof FMBs is increasedto $150,000for each
farmer,withholdingtax onwithdrawalof FMBs is eliminated,andthe
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treatmentof FMBs whereafarmerceasesto be engagedin primary
productionisbroughtinto line with otherrepaymentsunrelatedto serious
financialdifficulties.

Dateofeffect: RoyalAssent

Proposalsannounced: 8 December1994and 23 March 1995

Financial impact: $6 million overthenext four years.

Compliancecostimpact: Therewill beno changein the level of
compliancecostsimposedon primaryproducersmakingdepositsin
FMBs.
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Chapler

Drought in vestment allowance

Overview

1.1 Schedule1 of theBill will makevariousamendmentsto the
IncomeTaxAssessmentAct1936(the Act) to providefor an investment
allowanceof 10 percentfor capitalexpendituresof up to $50 000 per
taxpayerin eachyearthe allowanceis claimedon fodder storage,water
storagefor live stock,waterconveyancingandminimumtillage
equipment.

Summary of the amendments

Purpose of the amendments
1.2 Thepurposeof the amendmentsis to encouragefarmers
throughoutAustraliato preparefor futuredroughtsby providing
incentivesto investin fodderandwaterstoragefor livestock, inwater
conveyancing,and inminimumtillageequipment,soasto encourage
droughtmitigation by sustainablefarmingpractices. (Subsection625(1)1

Date of effect
1.3 Theamendmentswill apply to capitalexpenditureincurredon
fodderandwaterstoragefacilities,waterconveyancingfacilities and
minimumtillage equipmentafterthedateof annoucement.This is in
accordancewith the joint PrimeMinister’s andMinister for Primary
IndustriesandEnergy’sPressRelease(No. 3891) of 8 December1994on
AdditionalDrought Relief,andtheTreasurer’sPressReleaseNo 31 of 23
March 1995 on DroughtPreparednessTaxationIncentive.

Background to the legislation

1.4 Thesemeasuresarepartof the Government’sdroughtassistance
packagewhich recognisesthat droughtis afeatureof Australianfarming.
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Thecurrentdroughtshowstheneedformeasuresthat enablefarmersto
preparebetterfor drought,andso survivewithoutunduehardship.

1.5 Dueto theadoptionof featuresof the improveddraftingstyle
for the taxationlaws,this newinvestmentallowanceis draftedasa Partof
theAct, ratherthana Subdivision.The improveddrafting style groups
sectionsinto largerunitsandusessubdivisionsasthe smallestgrouping
unit abovesections.

1.6 This legislationhasmanypolicy featuresin commonwith the
generalinvestmentallowancewhich terminatedon 30 June1994.Thenew
provisionshavebeenreorderedsothat they flow morelogically.

Explanation of the amendments

L7 Item 1 ofPart 1 ofSchedule1 of theBill will introducenew
PartXII into the IncomeTaxAssessmentAct1936. Theseamendments
will provideincentivesto Australianprimaryproducersthroughthe
‘droughtinvestmentallowance’.Theproposeddroughtinvestment
allowancewill providefor a deductionof 10%of capitalexpenditure
incurredon buyingor constructing:

• fodderstoragefacilities;

• live stockdrinkingwaterstoragefacilities (includingdamsandtanks);

• all watertransportfacilities (including borereticulation);and

• minimumtillage equipment.

Object, key principle and overview

1.8 Theobjectof theseamendmentsis to provideatax incentive,
that is in the formof atax deduction,to encourageprimary producersand
lessorsof propertyto primaryproducersto investin droughtmitigation
property.[New subsection625(1)J

1.9 Thekey principle givesabroadpictureof theareaof law with
whichit dealsand setsa frameworkfrom which the readercanunderstand
andidentify thedetailedrules.

1.10 In relationto this newPart,thekey principlesummarisesthe
effectof thePartwhich createsa deductionin the form of drought
investmentallowanceprovidedvariouseligibility criteriaaresatisfied.
[Newsection626]

1.11 Expendituremustbe at least$3,000on anyitem. Theitemmust
be droughtmitigationproperty.Theitemmustby forusein producing
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Drought investmentallowance

assessableprimaryproductionincome.Thendroughtinvestment
allowanceof 10%of the expenditureapplies.Theallowanceis limited to a
totalof $5,000for the droughtmitigation propertyfirst usedor installed
readyfor usein theyeartheallowanceis claimed.

• 12 An overviewofthePartenablesthe readerto locatethe
Divisionscontainingthoseprovisionswhich areof immediaterelevance,
andalertsthe readerto anyotherDivisionswhichmayalsobe ofuse.
[Newsection 627]

Key concepts

1.13 Thenew provisionsreferto ‘droughtmitigation property’. This
propertyis first mentionedin theobjectclauseandis definedinnew
section650in Division 4 which containsthekey conceptsfor thisPart.

Drought mitigation property

1.14 Fodderstoragefacilities,waterstoragefacilities,water
transportfacilities andminimumtillage equipmentarethe four kindsof
droughtmitigation property,to whichthe allowanceapplies.[New
section650/

Fodderstoragefacilities

1.15 Any buildings orstructures,acquiredby or constructedby or on
behalfof theprimaryproducer,will be droughtmitigationpropertyif
thosebuildings or structuresarefor use for the storageof grain, hayor
fodder.The needfor this sort of storagehasincreasedoverrecentyears.
[Newsection 651]

Waterstoragefacilities

.16 In drought,primaryproducersneedstoredwaterfor livestock,
andmayneedthat wateratseveralappropriatepoints.Facilitiesfor useon
theparticularfarmin storingwatermainly for livestock arewaterstorage
facilities,andsodroughtmitigation property,providedtheir use is in
accordancewith anapprovedwaterconservationplan.Thesefacilities are
listedas includingdams,earthtanks,undergroundtanks,or aboveground
tanks,or the bases,standsor coversof thesetanks,or anyotherstructures
or improvements.[Newsubsection652(1)]

.17 Becausewatermustbe storedpredominantlyfor livestock,a
facility will notqualify asdroughtmitigationpropertyif it storeswater
mainlyfor otherpurposes,suchasdomesticuseor irrigationof crops.
However,someuseof waterforotherpurposesis consistentwith water
beingstoredmainly for livestock.
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Watertransportfacility

1.18 Wateris moreusefulin adrought if it canbe movedaroundthe
primaryproducer’sland to theplacewhereit is neededmost.Facilitiesfor
useon theparticularfarmin transportingwaterarewatertransport
facilities,and sodroughtmitigationproperty,providedtheuse is
accordancewith anapprovedwaterconservationplan.

19 Watertransportfacilities includeboresor wells,pumpsor
windmills,pipesor watertowersorheadertanksorother structuresor
improvementsthat areusedon particularland for transportingwater.
Thesefacilities canhelpmovewaterwhereit will beofmostbenefit, and
canensurethereis aslittle wasteaspossible.Thewatermaybe forany
primaryproductionuse,notjust for livestock[newsubsection652(2)].
Capitalexpenditureon vehicularwatertankersis noteligible for this
allowance,as theyareneitherstructuresnor improvements.

Waterconservationplan

1.20 Theuseof any waterstorageandtransportfacilities shouldbe
inaccordancewithan approvedwaterconservationplan. Approval of this
planmustbe in writing andmaybe givenby anofficerof a water
conservationagencyor anapprovedfarm waterresourceconsultant.[New
subsections653(1), (3) and (4)]

1.21 Suchaplandescribesthe locationandnatureof anywater
storagefacilities orwatertransportfacilities for which theallowanceisto
beclaimed. It describestheway in whichthe facilitieswill effectively
improvethe droughtpreparednessof the landon which theyareto be used
andof thenaturalenvironmentof which that land formspart. It describes
theway inwhich the facilities will avoid anysignificantadverseeffecton
waterqualityoravailability inotherareas.

1.22 An approvedwaterconservationplanwouldbestbepartof a
broaderprocessof propertymanagementplanning,aswouldan approved
landmanagementplan for thepurposesof section75D of theAct. Water
conservationthat ispartof sucha broaderprocessis likely to producethe
greatestbenefitsfor theprimaryproducer,becauseit will be integrated
with otherimprovementsincarrying onprimaryproduction. The
Government’spreferredmethodof integrationis throughproperty
managementplanningwhich integratesnaturalresourceinformationwith
thenatureconservationandproductionaspectsof apropertyinto a
managementplan. Someof thecosts involved inpreparingaproperty
managementplanmaybe deductibleundersection75D (landdegradation)
or section51(1)(deductionsof normalbusinessexpensesincluding
monitoringandupdating). Severalgovernment-fundedtraining programs
areavailableto encouragetheadoptionof propertymanagementplanning.
Landholdersareencouragedto incorporatetheir waterconservationplan
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Droughtinvestmentallowance

into abroaderpropertymanagementplan; however,awaterconservation
planneednotbepart ofa largerprocess.[Newsubsection653(2)]

1.23 Somewaysof improvingdroughtpreparednessincludethe use
of waterstoragefacilities orwatertransportfacilities to waterstockcloser
to availablepastureor handfeedingsites(to reducelanddegradation),to
waterstockaway from waterwaysandenablethemto beexcludedfrom
waterways(to protectriverbanks,vegetation,andwaterquality),andto
reducewastageof surfaceor groundwaterby conveyingwatermore
efficiently (forexample,inpipesratherthanopenchannelswhere
appropriate).

1.24 Theareasbeyondthe land,andthingson the landotherthanthe
soil, that are includedin the naturalenvironmentof whichthe land isa
parthavevariousconnectionsto the land. Forinstance,the landmaybe
partof a commoncatchmentarea,or maydrawon acommonaquifer.
Theremaybe areasaffectedby windblownsoil fromthe land, orother
erosion. Uncultivatedareasmay includevegetationandanimal
populations;andthereareotherpossibleconnectionsto the land.

1.25 Evenif adverseeffectsarelimited orexceededby benefitsfor
droughtpreparedness,a waterconservationplancannotbeapproved
unlessthereisno significantadverseeffectof thewaterstoragefacilities
or watertransportfacilities on eitherthe availability or thequalityof water
elsewhere.Adverseeffectscanarise,for example,wherewaterstorageor
transportwill substantiallyreducetheavailability of waterelsewhere(for
instance,by taking toomuchof ariver’s flow orof anartesianbasin’s
reservoir). Someformsof watertransportcancontributeto overland
flooding orwaterlogging,orsalinity problemselsewhereby theireffect
on awatertable,andsohavea substantialadverseeffecton waterquality.

1.26 Theprocessof approvalof waterconservationplansby
appropriatepeopleensuresthat conservationplanswill achieverealgains
for droughtpreparedness,withoutsignificantcostelsewhere.Goodplans
will weighup the relevantfactors,seekinga properbalancebetweencosts
andbenefitsof particularwaterstoragefacilities and watertransport
facilities. Professionalapprovalwill givetheopportunityfor
appropriatelyqualifiedand experiencedpeopleto contribute
improvementsto plans. It will improvethebalancebetweenbenefitsand
costs,andwill ensurethat proposalsthat haveno netbenefitfor drought
preparedness,or that causesignificantharmto wateravailability orquality
elsewhere,arenotapproved.[Newsubsection653(2)]

Water conservationagency

1.27 A waterconservationagencywill be a StateorTerritory
Governmentdepartmentorauthoritywhich hasthe responsibilityfor the
managementof waterresources.This is notrestrictedto departmentsor
authoritieswhich havethis astheir sole orpredominantresponsibility.If
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the responsibilityis sharedbetweenagencies,therecould bemorethan
one suchagencyina particularStateorTerritory;however,the Stateor
Territory is likely to decidewhich agencyis to give suchapprovals.[New
subsection653(3)]

Farm waterresourceconsultants

1.28 Personsmaybe approvedas farmwaterresourceconsultantsby
the Secretarytothe Departmentof PrimaryIndustriesandEnergyor the
Secretary’sauthoriseddelegate.The following mattersmustbeconsidered
beforetheapprovalis given: thequalifications,experienceandknowledge
of thepersonin relationto themanagementof waterresourceson land
usedfor primaryproduction,thestandingof thepersonin theprofessional
community,andanythingelsethat is relevant.[Newsubsections653(5)
and (6)1

1.29 Someonewhoseapprovalas afarmwaterresourceconsultantis
refusedorrevokedby the Secretaryto theDepartmentof Primary
IndustriesandEnergyorhisauthoriseddelegatecanhavethat decision
reviewedby atribunalundertheAdministrativeAppealsTribunal Act
1975.Theproposedprovisionsneednotspecificallystatethatthe
Secretaryto theDepartmenthasthepowertorevokeanapprovalasafarm
waterresourceconsultant,asthis poweris availableby virtue of section
33 of theActs InterpretationAct 1901.[Newsubsection653(7)]

1.30 Farmwaterresourceconsultantsneedthecapacityto ensure
that waterstorageandtransportfacilities do contributeto moreeffective
availability anduseof water,anddo notmakethat improvementatthe
costof off-farm environmentaldamageto waterqualityoravailability.

Minimum tillage equipment

1.31 Minimum tillage equipmentmustbe for use inplantingand
cultivation. (Equipmentfor otherusesis unlikely to involve anydegreeof
tillage, andsothereis unlikely tobe any“minimum tillage” form of the
equipmentto encourage.)Whenit is usedfor plantingand cultivation, it
involvesno tillage of thesoil, or, if it doesinvolvetillage, it doesnot
seriouslyaffectthesoil structure,which retainsahighdegreeoforganic
matterorof surfacecover. [Newsubsection654(1)]

1.32 Thepurposeof includingcapitalexpenditureon minimum
tillage equipmentin thedroughtinvestmentallowanceisto encourage
farmersto purchasesuchequipmentbecauseits usewill ensurethat both
organicmatterandmoisturearepreservedin thesoil. Thiscangreatly
reducetheneedfor waterandthe effectof drought.

1.33 Legislativeexamplesof minimumtillage equipmentto which
thedroughtinvestmentallowancewouldapply includetrashtillage
implements,boomspraysandmarkers,zero andreducedtillageplanters,
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Droughtinvestmentallowance

trashseeders,deepploughsandseeddrills. Typesof agricultural
equipmentexcludedfrom beingeligible for thedroughtinvestment
allowanceinclude,as examplesin law,one waydiskploughs,mouldboard
ploughs,offsetdiscploughs,tined tillageandseedingimplementswith a
low capacityfor trashclearance,rotaryhoes,tinedharrowsandrollersthat
compactthesoil significantly. Thegeneraldefinitionof minimumtillage
equipmentshouldbeappliedin the light of theseexamples,which were
providedby representativesof primaryproducers.[New subsections
654(2)and (3)]

Eligibility criteria for drought investment allowance

1.34 To obtainthe droughtinvestmentallowanceseveralcriteria
mustbe satisfied.Theseareimposedsothat theprovisionswill actually
benefitthosewhom thedrought investmentallowanceis designedto
assist.

1.35 Therearetwo typesof taxpayerswho areeligible for this
allowance,primaryproducertaxpayerswhowill own thedrought
mitigationpropertyandtaxpayerswhich areleasingcompaniesandlease
droughtmitigationpropertyto primary producers.Primaryproducerswho
ownthe droughtmitigationpropertywill be dealtwith first.

Primary producers

1.36 Primaryproducersmustincur capitalexpenditureof at least
$3,000on a newitem of droughtmitigation property.If theyacquirethe
property,theymustincurthe expenditureto do so after23 March 1995
andbefore1 July2000. If theyconstructtheproperty,theymust startto
do so after23 March 1995andbefore1 July2000.[Newsubsections
628(1)and(3)]

1.37 Primaryproducersmust usethis droughtmitigation property
only in Australiaandfor thepurposeof producingassessableprimary
productionincome.They cannotleaseit, hire out it outunderahire-
purchaseagreementor granta rightto use it to anotherpersonand still
retaintheallowance[newsubsection628(2)]. (This restrictionis the same
asthat which existedin thegeneralinvestmentallowancewhich
terminatedon 30 June1994andthewordsherehavethe samemeanings).

1.38 Whereaprimaryproducerusesminimumtillage equipment
underthe termsof a contract(for instance,a contractfor servicesplus
equipment)to produceassessableincomewhich is notassessableprimary
productionincomethenthis usewill notinfringe theseprovisions[new
subsection676(3)].An exampleof sucha use is whereaprimaryproducer
usesminimumtillage equipmenton aneighbour’sfarmandispaid for this
work.
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1.39 Any item of droughtmitigation propertymustbe inplace and
usedorreadyfor useby 30 June2001.[Newsubsection628(4)]

1.40 Wherea primaryproducerincurscapitalexpenditureon
droughtmitigation property,the deductionallowablefor suchexpenditure
shall beclaimedin the yearof incomeinwhich thepropertyis first used
or is installedready for use.It amountsto 10%of thecapital expenditure
on theproperty.[Newsections629and630/

Limit ondeductions

1.41 Primaryproducerscannotclaim morethat $5,000of drought
investmentallowancein anyone yearof income. Thetotal amountis the
lesserof $5,000and 10%of capitalexpenditureon all the itemsof drought
mitigationpropertyfirst installed,or installedready for use,in that year.
Only items onwhich capitalexpenditureexceeds$3,000arerelevant.
Excessexpenditure,or anydeductionbasedon it, doesnotcarryoverto
otheryears.[Newsubsections628(1)and 631(1)]

Proportionateallocation oflimit

1.42 Sometimesaprimaryproducermayhaveincurredmorethan
$50,000of capitalexpenditureon droughtmitigation propertyfirst used,
or installedreadyfor use,ina particularyearandmayneedto know how
muchdeductionis allowableon eachparticularitemof property.Then,the
taxpayerwill allocatethe limit of $5,000for that yearproportionatelyto
thequalifying expenditureon eachitem. [Newsubsection631(2)]

1.43 An exampleof theproportionateallocationof thededuction
limit:

• aprimary producerincursatotalof $150,000of expenditureon two
itemsofdroughtmitigation property

• newsection630 saysthatthe taxpayercanclaim 10%of the
expenditure

• newsubsection631(1) placesaceiling of $5,000on that 10%

• this meansthat this primaryproducercanonly claim $5,000; that is,
onethird of the total deductionsavailable

• thecostof eachitemof propertyis thebasisof allocatingthe
proportionsavailable

• assumeitem 1 cost$90,000anditem 2 cost$60,000,the initial
deductionswouldbe $9,000and $6,000respectively
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• butbecauseoftheproportionthat theceiling has to the total
deductionsavailable,only onethird of eachavailabledeductionis
allowable

• this meansthatthereis a allowabledeductionof $3,000on item I and
$2,000onitem2

• this givesatotaldeductionof $5,000.[Newsubsection631(3)J

Relationshipwith other deductions

1.44 Doubledeductionsaredeniedby sections82,l22N, l23E and
I 24AH. Thefirst deniesdoubledeductionsin generalterms,while the last
threestatethat wherea deductionhasbeenclaimedunderthe mining and
quarryingprovisions(Division 10),or undertheprovisionsrelatingto the
transportofmineralsandquarryingmaterials(Division 1OAAA) or under
thepetroleumprospectingandmining provisions(Division I OAA)
respectivelythesameexpenditurecannotbedeductedunderanother
provisionof theAct. Newsubsection632(1)overridesthesefour
provisionsandeffectivelyallows a doublededuction.

1.45 Thereareexceptionsto this. Any expenditureincurredin
havingmainselectricity connected(section70A), expenditureeligible for
the 150%researchanddevelopmentdeduction(section73B), and
expenditureincurredin explorationandprospectingunderthe general
mining(section1 22J),quarrying(section1 22JF)andthepetroleum
miningprovisions(section1 24AH) cannotbeclaimedunderthis
allowance.[Newsubsection632(2)]

1.46 If a deductionis allowablefor depreciationpurposeson an item
of droughtmitigation propertyandtheannualdepreciationpercentageis
100%,thentherewill be no deductionunderthispart[newsubsection
632(3)]. At present,suchitemsareeitherunder$300 (andsocouldnot
haveanyqualifying expenditure)or havean effectivelife ofless than3
years.

Lossofdeductionon drought mitigation property

Disposalofitem within 12 months

1.47 If theprimaryproducerdisposesof the droughtmitigation
propertywithin 12 monthsof its first useor its installationin readinessfor
use,theprimaryproduceris no longerentitledtothe deduction.[New
subsection633(1)]

11



TaxationLawsAmendment(DroughtReliefMeasures)1995

1.48 Disposalincludeslossor destructionof the droughtmitigation
property,or leasingit, hiring it underahire-purchaseagreementor
grantinga rightto useit to anotherperson.Entitlementto thedeductionis
lostif thedroughtmitigation propertyis usedoutsideAustraliaor for a
purposeotherthanproducingassessableprimaryproductionincome.
[New subsections633(2), (5) and (6)]

1.49 Whereaprimaryproducerdisposesof partof its interestin the
droughtmitigation property,theprimaryproduceris notentitledto the
deductionunlesstheCommissionerdeterminesthat anamountthat is
allowed.[Newsubsection633(3)and (4)]

Disposalofitemafter 12 months

1.50 If theprimaryproducerdisposesofthedroughtmitigation
property12 monthsor moreafter its first useor its installationin readiness
for useandmeantto do sowhenbuyingor building theproperty, thenthe
primaryproduceris notentitledto the deduction[newsubsection634(1)1.
However,theCommissionermaydeterminethat this lossof deduction
shouldnothappen.Somecircumstancesthat mightbe consideredby the
Commissionerin makingthis determinationwould bethe lengthof time
theprimaryproducerheld thedroughtmitigation property,or any
technologicaladvancesthat hadoccurredin relationto similar itemsof
property[newsubsections634(3)].

1.51 Disposalincludesloss ordestructionoftheproperty,or leasing
it, hiring it undera hire-purchaseagreementor grantinga rightto use it to
anotherperson.Thedeductionis lost wherethe propertyis usedoutside
Australiaor for anypurposeotherthanproducingassessableprimary
producitonincome.Suchpurposescould includeprivatepurposes,the
productionof exemptincome,orcarrying ona businessotherthan
primary production.[Subsection634(1)]

Recoupmentofexpenditure

1.52 Whereaprimaryproducer,who incurredexpenditureon
droughtmitigation property,is recoupedfor anyof that expenditure,then
the primaryproducerwill be deemedneverto haveincurredthe
expenditureand socannotgetthe allowance.[Newsubsection635(1)]

1.53 Wherethe amountof recoupmentfor droughtmitigation
propertyis notseparatelyidentifiedwhenreceivedin a lump sumalong
with recoupmentof otherexpenditure,theamountof recoupmentin
relationto expenditureon droughtmitigation propertyis calculatedin
proportionto the sharetheexpenditureon droughtmitigation property
representsasaproportionof all expendituresrecouped.[Newsubsection
635(2)]
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Leasing companies

Entitlementto deduction

1.54 As mentionedearlierin paragraph1.35 above,companies
which leasetheequipmentarealso eligible for thedroughtinvestment
allowanceprovidedtheysatisfycertaincriteriaspecificto them.[New
subsection636(1)]

1.55 Forthepurposesof this Part,aleasingcompanyis a
corporationthat carrieson, in Australia,asits soleor principalbusiness
thebusinessof banking,borrowingmoney,lendingmoneywith or
without security,letting propertyon hire undera hire-purchaseagreement
or leasingproperty.[Newsubsection680(1)]

Criteria for qualjfyingfor the deduction

1.56 The minimumamountof capitalexpenditurethat canbe
incurredby aleasingcompanyin acquiringnewdroughtmitigation
propertyis $3,000andthisexpendituremustbe incurredafter23 March
1995 andbefore1 July2000.Wherethe leasingcompanyhasthe drought
mitigation propertyconstructed,constructionmustcommenceafter23
March 1995 andbefore1 July2000.Thedroughtmitigation propertymust
be usedonly inAustraliaby the lesseeinproducingassessableprimary
productionincome.[Newsubsections636(1), (2) and (4)]

1.57 Wherea primaryproducerusesminimumtillage equipment
underthe termsof acontract(for instance,a contractfor servicesplus
equipment)to produceassessableincomewhich isnotassessableprimary
productionincomethenthis usewill not infringe theseprovisions[new
subsection676(3)]. An exampleof sucha useis wherea primary producer
usesminimumtillage equipmenton a neighbour’sfarmandis paid for this
work.

1.58 The lease,which shouldbe negotiatedat armslength,andin the
courseof the leasingcompanycarryingon businessin Australia,mustbe
for atermof at least4 years.[Newsubsection636(3)]

1.59 Whereanitemof droughtmitigation propertyhasbeenordered
or constructionstartedby 30June2000but it hasnotbeendeliveredor
constructed,to gain thebenefitof the allowancethedroughtmitigation
propertymustbe in placeandfirst usedor installedreadyfor useby the
lesseeby 1 July2001. [Newsubsection636(5)]

Timing of deduction

1.60 Wherethedeductionfor capital expenditureon drought
mitigation propertyis allowable,thedeductionshall beclaimedin theyear
of incomeinwhich thepropertyis first used,or is installedreadyfor use,
by the lessee.The deductionamountsto 10%of the capital expenditure,
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subjectto commentbelowon newsections639and 640. [New sections
637and 638]

Prohibition on claiming allowancefor expenditurerequiredbyformer
arrangements

1.61 Theseprovisionsdo notinclude a specificanti-aviodancerule
denyingdeductionsto leasingcompanieswheretheyhadacontractor
arrangementto leasethepropertyto the lessee(or anassociate)on or
beforethedateof announcment.In suchcasesthegeneralanti-avoidance
provisionsof PartIVA areapplicableto the lessor(seesubsection
82AB(8)).

Limitation on deduction

1.62 Leasingcompaniesmayonly claim $5,000worth of deduction
peritem. [Newsection 639]

Limit on totaldeductions

1.63 Thereis a limit on the total amountof deductionsof drought
investmentallowancethat maybeclaimedby a leasingcompanyinany
particularyearof income.Suchclaims mayneitherlead to noraddto a
lossfor incometax purposes.

1.64 This limit is determinedby reducingthe leasingcompany’s
assessableincomeby deductionsotherthanthedrought investment
allowance,developmentallowance,thegeneralinvestmentallowanceor
thepreviousyears’losses.If the remainingamountis toosmallfor the
leasingcompanyto takeadvantageof thewholeamountof its drought
investmentallowancethenthe proportionof theamountthat reducesthe
leasingcompaniesassessableincometo zerois theamountof deduction
allowed. [Newsection 640]

Proportionateallocation of limits

1.65 Wherea leasingcompany’sdeductionsarelimited in totalor in
relationto aparticularitemof droughtmitigation propertyandthe leasing
companyneedsto knowhow muchof anydeductionis allowableon each
particularitemof property,the leasingcompanywill calculatewhat
proportionthe expenditureon the item bearsto the total amountof
expenditureaffectedby the limit. Theleasingcompanywill thenallocate
the reducedallowanceinproportionto the relevantexpenditure.[New
section 641]

Relationship with other deductions

1.66 Double deductionsaredeniedby sections82,I22N, 123Eand
I 24AH. Thefirst deniesdoubledeductionsin generalterms,while the last
threestatethatwherea deductionhasbeenclaimedunderthemining and
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quarryingprovisions(Division 10), or undertheprovisionsrelatingto the
transportof mineralsandquarryingmaterials(Division 1 OAAA) or under
thepetroleumprospectingandmining provisions(Division 1 OAA) the
sameexpenditurecannotbedeductedunderanotherprovisionof theAct.
Newsubsections642(1)overridesthesefour provisionsandeffectively
allows a doublededuction.

1.67 Thereareexceptionsto this. Any expenditureincurredin
havingmainselectricityconnected(section70A), expenditureeligible for
the 150%researchanddevelopmentdeduction(section73B), and
expenditureincurredinexplorationandprospectingunderthegeneral
mining (section1 22J),quarrying(section1 22JF)andthepetroleum
miningprovisions(sectionI 24AH) cannotbe claimedunderthis
allowance.[Newsubsections642(2)]

Lossofentitlementto deductions

Contractsor arrangementsbeforeleaseenteredinto

1.68 If, before entering the leasewith the leasingcompany, the
lesseehasenteredinto a contractor arrangementwith anotherpersonso
that theotherpersoncanusetheproperty,the leasingcompanyis not
entitledto thededuction.[New section643]

Disposalofitem within 12 months

1.69 The leasingcompanywill notbe entitledto adeductionif,
within 12 monthsafter thedroughtmitigation propertywasfirst usedor
installedreadyfor useby the lessee,

• the leasingcompanydisposesof the itemto someoneotherthanthe
lessee,

• thepropertyis lost or destroyed,

• the lesseeusesthepropertyoutsideAustraliaor for apurposeother
thanproducingassessableprimary productionincome,

• the lesseecausesthe terminationof the leaseotherthanby acquiring
theproperty,

• the lesseesubleasesthepropertyor grantsa rightto use it,

• the lesseeacquiresthepropertyandsubsequentlydisposesof it, or

• the lesseeacquiresthepropertyandleasesthepropertyorgrantsa
rightto useit. [Newsection 644]
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Disposaletcofitemafter 12 months

1.70 Similarly, if anyof the aboveeventsoccurs12 monthsor more
after the droughtmitigation propertywasfirst usedor installedin
readinessfor useby the lessee,the leasingcompanywill notbe entitledto
thedeductionif at the time of enteringthe leasethe leasingcompany
intendedto disposeof the item or the lesseeintendedanyof theother
kindsof theseeventsto occur.[New subsections645(1)and(2)]

1.71 However,theCommissionermaydeterminethatthe leasing
companykeepseitherall orpartof thededuction.[Newsubsection
645(3)]

Recoupmentofexpenditure

1.72 Wherealeasingcompanywhich incurredexpenditureon
droughtmitigation propertyis recouped,thenthe leasingcompanywill be
deemedneverto haveincurredthat expenditureand socannotget the
allowance.[Newsubsection646(1)]

1.73 Wheretheamountof recoupmentfor droughtmitigation
propertyis notseparatelyidentifiedwhenreceivedin a lump sumalong
with recoupmentof otherexpenditure,theamountof recoupmentin
relationto expenditureon droughtmitigationpropertyiscalculatedin
proportionto thesharetheexpenditureon droughtmitigation property
representsasaproportionof all expendituresrecouped.[Newsubsection
646(2)]

Transferof entitlementto deduction

Leasingcompanymaytransferentitlementto lessee

1.74 Theleasingcompanyis ableto transferits deductionfor
droughtmitigation propertyto the lesseeprovidedcertaincriteriaaremet.
Thelessor(theleasingcompany)mustgivethe lesseeawritten
declarationstatingtheamountof the deductiontransferredin wholeor in
partto the lesseebeforethe 8thof the monththat follows themonthin
which the leasewas executed.This declarationmustdescribetheproperty,
its acquisitiondate,or thedateon which constructionbegan,the amount
of expenditureincurred,thedatethe leasewas enteredinto, thenameand
addressof the lesseeandthe termof the lease.[New subsections647(1)
and(2)]

1.75 Transferreddeductionsarenot takeninto accountin
determiningtheamountof deductionsrelatingto droughtmitigation
propertythat a leasingcompanymayclaim. After the total level of
deductionshasbeenreducedby the amountof transferreddeductions,any
provisionswhich wouldoperateto reduceor takeawaya leasingcompny’s
deductionswill operateonly onthe remainingdeductions.[Subsection
647(3)]
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Transferreddeductionstakeninto accountin applying$5,000limit

1.76 In calculatingthe total allowancealesseemayclaim,regardis
hadto anyallowancethe lesseeclaims for its ownexpendituretogether
with thosedeductionstransferredfrom a leasingcompany.[New
section 648/

Loss oflesseedeductions

1.77 Thelesseewill lose entitlementto thededuction,if 12 months
ormoreafterthe lesseefirst usedthedroughtmitigation propertyor hadit
installedfor use:

• the lesseeusesthepropertyoutsideAustraliaor fora purposeother
thanproducingassessableprimaryproductionincome,

• the lesseecausedterminationof the leaseotherwisethanby the lease
ending,or by acquiringtheequipment,

• the lesseeentersinto acontractor arrangementunderwhichthe lessee
subleasesthepropertyor grantsa rightto useit,

• the lesseeacquiresthepropertyanddisposesof it (by saleor
otherwise),or

• the lesseeacquiresthepropertyandleasesthepropertyor grantsa
rightto usethepropertyto anotherperson.[Newsubsection649(1)]

Similar rulesapply to denythe lesser’sdeduction,and so anytransferof
that deductionto the lessee,within the first 12 months. Seethediscussion
aboveof newsection644.

1.78 To losetheentitlement,the lesseemusthavemeantto do
somethingof oneof thesekinds of thingswhenleasingthe item[new
subsection649(2)]. The Commissionermay,nevertheless,determinethat
the lesseeloseseithernoneor only partof the entitlementto thededuction
[newsubsection649(3)].

Anti-avoidance

1.79 Theseprovisionsdo not include a specificanti-avoidancerule
denyingdeductionsto leasingcompanieswheretheyhadacontractor
arrangementto leasethe propertyto the lessee(or anassociate)beforethe
dateof announcement.In suchcasesthe generalanti-avoidance
provisionsof PartIVA areapplicableto the lessor(seeold
subsection82AL).
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Special provisions about primary produc rs

Primary producer partnerships

Noprimaly producerdeductionfor partnershipthat leasesout an item

1.80 If apartnershipleasesan item of droughtmitigation propertyto
anyone,thepartnershipcannotclaima deductionfor theexpenditureit
incurredin acquiringor constructingthe item. [Newsection 655]

Amountassessablewheredisposalofpartner interest

1.81 If a partnershipacquiresan item of droughtmitigation property
andthepartnershiphas takenthe droughtinvestmentallowanceinto
accountin determiningthepartnership’snet incomeor partnershiploss,
then specialprovisionsapply.[New subsection656(1)]

1.82 If a partnerdisposesof the wholeor partof the interestin the
partnershipor in the item of droughtmitigation property,within 12
monthsof the itemof droughtmitigation propertybeingfirst usedor
installedreadyfor use,thenthat partnerwill includein its assessable
incomethe shareof thedeductionproportionateto whatthepartners
agreedis the shareoftheexpenditureto beborneby thepartner,or if there
is no agreement,theshareof thedeductionthat is proportionatetothe
partner’spartnershipinterest.(Newsubsections656(2)and(4)]

1.83 Similarly, if apartnerdisposesof the wholeor partof their
interestin thepartnership,or in the itemof droughtmitigation property,
12 monthsormoreafter the itemwasfirst usedor installedreadyfor use,
andthepartnermeanttodisposeof thewholeor partoftheir interestin the
partnershipwhenthe itemwas acquiredorconstructedoncethe
partnershipbecameentitledto thededuction,thenthatpartnerwill include
in its assessableincomethe shareof thedeductionproportionateto what
thepartnersagreedis theshareof theexpenditureto beborneby the
partneror, if thereis no agreement,the shareofthe deductionthat is
proportionateto thepartner’spartnershipinterest.[Newsubsections
656(3)and (4)]

1.84 Foraparticularyearof income,apartner’s partnership
interest,which is the partner’sinterestin thepartnership,is the ratio of the
individual interestof thepartnerin thepartnership’snet incomeor
partnershiploss to thenet incomeorpartnershiploss.[Newsection677/

1.85 In circumstanceswherethepartnerdisposedofpart of their
interestin thepartnership,theCommissionercandeterminethat the
partnerlosesnoneor partofthe deduction.[New subsection656(5)1
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Group companies of primary producers

Entitlementto primaryproducerdeductionnot lostfor disposalsin less
than 12months within companygroups

1.86 A companylosesentitlementto a deductionif thecompany
disposesof, or loses,the itemof droughtmitigationpropertyor it is
destroyedwithin 12 monthsof its first useor installationin readinessfor
use[newsubsection633(2)]. This restrictioncanresultin the inefficient
useof propertywithin companygroups.Thereforewherea company
disposesof an itemof droughtmitigation propertyto anothercompany
andtheyaremembersof thesamegroup,then,subjectto certain
conditions,the restrictionon disposalis overridden[newsubsection
657(1), (2) and (3)]. Groupcompanyis definedin newsection 682(1).

1.87 Therestrictionsarethatthroughouttheperiodof 12 months
following the first useor installationin readinessfor use,of the item:

• wherethe transfereewasthe holdingcompanyof the transferor,the
propertyhasnotbeenownedby anyoneotherthanthe transfereeor
anothergroupcompanyof the transferee[newparagraph 657(4)(a)];
or

• wherethe transfereewas awholly-ownedsubsidiaryof the taxpayer,
thepropertyhasnotbeenownedby anyoneotherthanthe transfereeor
anotherwholly-ownedsubsidiaryof the taxpayer[newparagraph
657(4)(b)]; or

• wherethe transfereewas awholly-ownedsubsidiaryof another
companyandthe transferoris a wholly-ownedsubsidiaryof thesame
company,the propertyhasnotbeenownedby anyoneotherthanthe
companythat is theparentof bothsubsidiariesor anotherof the
parent’sgroupcompanies[newparagraph657(4)(c)];or

• wherethetransfereewasawholly-ownedsubsidiaryofother
companiesandthe transferoris awholly-ownedsubsidiaryof thesame
companies,the itemof propertyhasnotbeenownedby anyoneother
thananotherwholly ownedsubsidiaryof thesamecompanies[new
paragraph 657(4)(d)].

1.88 Theserestrictionsensurethat anyholderof propertymust
remainagroupcompanyof thetransferorin oneof thesewaysthroughout
theperiodof 12 months.

1.89 Newsubsection657(5)supplementsthe requirementsin new
subsection657(4). It requiresthat theholdingcompanyof thegroup
includingthe transfereeandtransferormustbean eligible public
company.Eligiblepublic companyis definedinnew subsection682(6)
seecommentslater.
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1.90 Within the 12 monthperiod,the itemof droughtmitigation
propertymustnotbe leasedto anotherpersonor let onhire undera hire-
purchaseagreement,or be subjectto agrantof a rightto use.Also it must
notbeusedoutsideAustraliaor usedfor apurposeotherthanproducing
assessableprimaryproductionincome.[Newsubsection657(6)]

1.91 Therewill be no restrictionon leasingor grantingaright to use
thepropertyif the companywho is leasedit or is grantedtheright to useis
a groupcompanyofthe companywhich ownedthepropertyandis an
eligible publiccompany.Therelevantcompaniesmustremaingroup
companiesfor the lengthof the leaseor attheendof the initial 12 month
period, whicheveroccursfirst. If the earliertime occursin an incomeyear
aftertheone inwhich the leaseor rightsto usewas grantedthegroup
companymustbe aneligible public companyfor that lateryearof income
too. [Newsubsections657(7)and (8)]

1.92 If a courtordermadeunderaStateor Territory law relatingto
companiesvestsall of theundertaking,propertyand liabilities ofa
holdingcompanyin asubstitutecompanythenthis othercompanywill be
the relevantcompanyfor the purposesof newsubsections657(4)and (5)
providedthepersonswho ownedthe sharesin the holdingcompanyare
the owners,with the samerespectiveinterests,of substitutedcompanyand
the companyis dissolved.[Newsubsection657(9)]

Deduction not lost to primary producer despite leasingetc during 12
month period

1.93 Whereataxpayercompanyhasleasedtheitem of drought
mitigationpropertyor grantedrightsto anothercompanyto useit andthe
othercompanyis agroupcompany,thecompanydoesnot lose its
entitlementto thedeductionif thegroupcompanyremainsagroup
companyof thetaxpayercompanyfor so muchof thetermof theleaseor
periodof thegrantashappenswithin the 12 monthperiodafterthe
companyfirst usedthe itemor installedit ready foruse.Thegroup
companymustto usethe itemonly in Australiaandfor thepurposeof
producingassessableprimaryproductionincomeotherthanby leasingthe
item or grantingaright to useit to anotherperson.[New section 658]

Deduction not lost to primary producer despite leasingetc item after
12 month period

1.94 Wherethecompanyleasedthe itemof droughtmitigation
propertyor grantedrightsto useit to anothercompanywhich is agroup
company,the companywill not loseits entitlementto thedeductionif
while usingthe itemthegroup companyremainsas suchandthe useis
only in Australiaandfor thepurposeof producingassessableprimary
productionincomeotherthanby leasingthe itemor grantingaright to use
it to anotherperson.[Newsection 659]
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Deduction not lost to primary producer despite taking item on lease
etcdespitecontract etcfor useof item after 12 month period

1.95 If ataxpayer enters into acontractor arrangementwithanother
personfor the useof an itemof droughtmitigation propertyby that other
personandthe taxpayeracquiredthe item from aleasingcompanywhich
hastransferredthedeductionto the taxpayer,thenthe first lesseeof the
propertywill not loseentitlementto thedeductionif theotherpersonis a
groupcompanyof thetaxpayer.[Newsubsection660(1)]

1.96 Thetaxpayerwill not losetheentitlementto thedeductionif
while usingthe item theuserremainsa groupcompanyof the taxpayer
andtheuse isbothin Australiaand for thepurposeof producing
assessableprimaryproductionincomeotherthanby leasingtheitem or
grantingaright to useit to anotherperson.[Newsubsection660(2)]

Special provisions about leasing companies

Leasing company partnerships

1.97 Therearespecialprovisionsapplicablewherealeasing
companyis apartnerina partnership.[New.Division 6, SubdivisionA]

Partnerdeductionforproperty leasedout bypartnership

1.98 Whereapartnership,with a leasingcompanyasapartner,
incursexpenditureinacquiringorconstructinganitemof drought
mitigation propertywhichis leased,newsection 636appliesto thepartner
which is the leasingcompany.The amountofthedeductionwhich the
leasingcompanymayclaim is thepartof theexpenditureagreedby the
partnersto beborneby the leasingcompanyor thepart of theexpenditure
proportionateto of the leasingcompany’spartnershipinterestin the
expenditure.[Newsubsection661(1)]

Lossofpartnerdeductionjfpre-leasecontractetc

1.99 Wherealesseehasenteredinto acontractorarrangement
regardingtheuseof the itemof droughtmitigation propertyprior to
leasingthe itemfrom thepartnership,thenthe leasingcompanypartner
cannotclaimthe deduction.[Newsection662]

Lossofpartnerdeductionwheredisposalbypartner within 12months

1.100 Whereapartnerdisposesof thewholeor partof its interestin
eitherthepartnershipor the item of droughtmitigation property,that
partnerwill notbe entitledto thedroughtinvestmentallowancededuction.
If the disposalshouldoccurwithin 12 monthsof the lesseefirst usingthe
itemor havingit installedreadyfor use[newsection 663(1)]. However,in
circumstanceswherethepartnerhas disposedof partof its interestthe
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Commissionermaydeterminethat all or part of thedeductionis allowable
[newsection 663(2)].

Lossofpartnerdeductionwheredisposalbypartnership etcwithin 12
months

1.101 Thepartnerwill notbe entitledto adeductionundernew
section 661 if, before12 monthselapsesafter the itemof drought
mitigation propertywas first usedor installedreadyforuseby the lessee,

• thepartnershipdisposesof the itemto someoneotherthanits lessee,

• theitem is lost or destroyed,

• the lesseeusesthe item outsideAustraliaor for apurposeotherthan
producingassessableprimaryproductionincome,

• the lesseecausesthe terminationof the leaseotherthanby acquiring
the item,

• the lesseesubleasesthe itemor grantsa rightto use it,

• the lesseeacquiresthe item andsubsequentlydisposesof it, or

• the lesseeacquiresthe itemandleasesthepropertyor grantsa rightto
useit. [New section664]

Lossofpartnerdeductionwheredisposalbypartner etcafter 12 months

1.102 Similarly, if thepartnerdisposesof eitherthewholeor partof
the partner’sinterestin the partnershipor in the item of droughtmitigation
propertyto someoneotherthanthe lessee12 monthsor moreafterthe
item of propertywasfirst usedor installedin readinessfor useby the
lessee,thepartnerwill notbeentitledtothe deductionif thepartner
intendedto disposeof thepropertywhenthe leasewasenteredinto. [New
subsection665(1)]

1.103 Wherethewholeor partof thepartner’sinteresthasbeen
disposedof theCommissionermaydetermine,nevertheless,thatthe
partnerdoesnot loseall orpart of thededuction.[Newsubsection665(2)]

Lossofpartner deductionwheredisposalbypartnership etcafter 12
months

1.104 Similarly, if thepartnershipdisposesof eitherthewholeor part
of the itemof droughtmitigation propertyto someoneotherthanthe
lessee12 monthsor moreafterthepropertywas first usedor installedin
readinessfor useby the lessee,thepartnershipwill notbeentitledto the
deduction.
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1.105 Thepartnershipis notentitledto thedeductionif the lessee
doesanyof thefollowing:

• the lesseeusesthepropertyoutsideAustraliaor for a purposeother
thanproducingassessableprimaryproductionincome,

• the lesseecasuesthe terminationof the leaseotherthanby acquiring
theproperty,

• the lesseesubleasesthepropertyorgrantsa rightto useit,

• the lesseeacquiresthepropertyandsubsequentlydisposesof it, or

• the lesseeacquiresthepropertyandleasesthepropertyorgrantsa
right to useit. [Newparagraph666(1)(a)]

1.106 Thepartnershipmust haveintendedto disposeof theproperty,
or the lesseemusthavemeantto do the things,listed inparagraph1.104
whenthe lesseetookthepropertyon lease.[Newparagraph 666(1)(b)J

1.107 TheCommissionermaydeterminethat thepartnershipdoesnot
lose all orpartof the deduction.[Newsubsection666(2)]

Group companies

Deductionnot lost to leasingcompanydespitelesseecontractetcfor use
ofpropertybeforestartof12 monthperiod

108 Wherea lesseeentersa contractor arrangementwith another
companywhois a groupcompanyof the lesseefor theuseof an item of
droughtmitigation propertyby thatcompany,the leasingcompanydoes
not losethedeductionif theuseof the itemwasto occur while the group
companyremainedas agroupcompanyandtheusewasonly in Australia
andfor the purposeof producingassessableprimaryproductionincome
otherthanby the leasingof the itemor grantinga rightto useit. This
requirementcontinuesfor the termof thecontractor arrangementup to
theendof the 12 monthperiodafter the lesseefirst usedthe item or
installedit readyfor use.[Newsection 667]

1.109 This sectionappliesto overridethe effectof newsections643
and 662.Theformerdeniesdeductionswhena lesseehasenteredinto a
contractorarrangementwith anotherpersonfor theuseof the item and
this contractwasenteredinto beforethe lease.

1.110 Newsection 662deniesthe deductionto apartnerwhena
lesseehasenteredinto a contractor arrangementwith anotherpersonfor
theuseof the itemandthis contractwasenteredinto beforethe itemwas
leasedby thepartnership.
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Deductionnot lost to leasingcompanydespitelesseecontractetcfor use

ofpropertywithin 12monthperiod

111 Wherea lesseeentersa contractorarrangementwith another
personfor theuseof an itemof droughtmitigationpropertyby that person
orwherethe lesseeacquiredthe itemof droughtmitigation propertyand
thenenteredinto a contractor arrangementwith anotherpersonfor its use
by that personandin bothcasesthepersonis agroupcompanyof the
lessee,subjectto someconditionsthe leasingcompanydoesnot loseits
deduction.

1.112 Theuseof the itemby the groupcompanymust occurwhile the
groupcompanyremainas suchandthe usemustbeboth in Australiaand
for thepurposeofproducingassessableprimaryproductionincomeother
thanby the leasingof the item or grantinga rightto use it. This
requirementcontinuesfor the termof thecontractorarrangementup to
theend of the 12 monthperiodafterthe lesseefirst usedthe itemor
installedit ready for use.(Newsection668]

1.113 This sectionappliesto overridethe effectof newparagraphs
644(d), 664(d),644(J)and664(1). Thefirst deniesdeductionswhenwhile
leasingthe itemthe lesseeentersinto a contractorarrangementwith
anotherpersonfor the useof the item.

1.114 Newparagraph 664(d)deniesthe deductionto apartnerwhen,
while leasingthe item from apartnership,a lesseehasenteredinto a
contractor arrangementwith anotherpersonfor the useof the item.

1.115 Newparagraphs644(/)and664(1)operateon a similarbasis
but in circumstanceswherethe lesseegrantsaright to usethe itemwhile
leasingit.

Deductionnot lost to leasingcompanydespitelesseecontractetcfor use
ofpropertyafter12 monthperiod

116 Wherealesseeentersacontractor arrangementwith another
personfor theuseof an item of droughtmitigation propertyby thatperson
or the lesseeacquiredthe itemof droughtmitigationpropertyandentered
into a contractor arrangementwith anotherpersonfor theuseof the item
andin bothcasesthepersonis agroupcompanyof the lessee,subjectto
someconditionsthe leasingcompanydoesnot losethededuction.

1.117 The useof the item by thegroupcompanymustoccurwhile the
groupcompanyremainedassuchandthe usemustonly be inAustralia
andfor thepurposeof producingassessableprimaryproductionincome
otherthanby the leasingof the itemor grantingaright to useit. [New
section 669/

1.118 Thissectionappliesto overridetheeffectof newparagraphs
645(1)(d)and 645(1)(J),andsubsection666(1). Theparagraphsdeny
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deductionswhenwhile leasingtheitem the lesseeentersinto acontractor
arrangementwith anotherpersonfor theuseof theitem orthe lessee
acquirestheitem andentersinto acontractor arrangementwith another
personfor theuseof the item.

1.119 Newsubsections666(1)deniesthe deductionto a partnerwhen
12 monthsormoreafter the item is first usedor installedreadyfor useby
the lessee,who while leasingthe itemfrom apartnership,the lessee:

• the lesseeusesthe propertyoutsideAustraliaor for apurposeother
thanproducingassessableprimary productionincome,

• the lesseecausesthe terminationof the leaseotherthanby acquiring
theproperty,

• the lesseesubleasesthepropertyorgrantsaright to useit,

• the lesseeacquiresthe propertyand subsequentlydisposesof it, or

• the lesseeacquiresthe propertyand leasesthepropertyorgrantsa
right touse it. [Newparagraphs664(b)to (/)]

Lease-backof usedproperty

1.120 This Subdivisionappliesso thatthe droughtinvestment
allowanceis not lostwhendroughtmitigationpropertyis sold to, andthen
leasedbackto thesellerby, the leasingcompany.[Subdivision C,
Division 6, newsection670]

121 In somecircumstances,no formal transferor saleof propertyto
the leasingcompanyoccursuntil theplanthasbeencompletedand
operatedby thelesseefor arelatively shortperiod.

1.122 Therearesomequalificationsuponthis arrangement,asthe
lesseemustnotusethepropertyor hold it for usefor morethan6 months
beforethe saleto the leasingcompanyandthe leaseback. [New
paragraph 670(1)]

Transitional

1.123 The purposeof thetransitionalprovisionis to coveralease
enteredinto after23 March1995 but beforethis legislationcommences.
This provisionwill allow aleasingcompanyto transfera deductionunder
theseprovisionsto alesseeif aleasewasmadeafter23 March 1995 and
beforeRoyal Assent.It allows a leasingcompanyto give a declarationin
themonthafterRoyal Assent,as the leasingcompanymight otherwise
haveto give adeclarationbeforetheprovisionshadbecomelaw. [New
section 671]
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Definitions

1.124 Certainwords aredefinedfor thepurposesof this legislation.

Acquire

1.125 Aquiremeansbecomingtheownerof theproperty; takingthe
propertyonhire undera hire-purchaseagreenment;or havingtheproperty
constructedby someoneelseon your own premises.[Newsection 672]

Ownership of item of propertywhereCrown lease

1.126 Whereapersonwho is a lesseeof Crownlandhasanitem of
propertyaffixed tothat land,and throughtheoperationof section54AA
thelesseeistakento owntheaffixed itemof property,thenthe lesseeis
theownerfor thepurposesof theseprovisions.[Newsection 673]

Hire-purchaseagreement

• 127 A hire-purchaseagreementis anagreementunderwhicha
personhiresanitemof propertyon particularitems. Thehirerhaseither
anabsoluteor conditional rightto purchasethat itemof property.As
mentionedaboveunder‘acquire’, the hireris consideredthe ownerof
propertyfor thepurposesof this allowance.Thepersonfrom whom the
itemishired isnot. [Newsubsection674(1)1

1.128 An agreementisnota hire-purchaseagreementif in
determiningwhetherany amountis payableon theexeciseof aright to
purchasetheproperty,no regardis hadto anypartof thepaymentsbefore
the right isexercised.[Newsubsection674(2)]

Disposeand hire-purchase

1.129 Where an item of property is subject to a hire-purchase
agreementwhich the purchaser (hirer) breachesand the personfrom
whom the item is hired then reposessesthe item of property,thepurchaser
disposesof the itemat the time the other personreposessestheproperty.
[Newsection675]

Assessableprimary production income

.130 Whereataxpayerderivesassessableincomein thecourseof
carryingon a businessof primary production,orotherassessableincome
asa resultofcarryingon that business,that incomeis assessableprimary
productionincome.(Newsubsection676(1)1

1.131 If anunlistedcompanyhasan item of propertywhich it usesfor
the purposeof producingassessableprimaryproductionincomethat item
cannotbeusedby itsdirectors,shareholdersor employeesor their
relativesfor privateordomesticpurposes.Useof the itemfor privateor
domesticpurposesthat areonly incidentalto the purposeof producing
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assessableprimaryproductionincomewill notcausethecompanyto lose
theallowance.[Newsubsection676(2)]

Install ready for use

1.132 An item isinstalled ready for usewhen it is installed ready for
useandheld in reserve.[Newsection678]

Lease

1.133 Leaseincludesall formsof letting itemson hireotherthanhire-
purchase.[Newsection 679]

New

1.134 To obtainthedroughtinvestmentallowance,anitemofdrought
mitigation propertymustbe new. Newitemshavenotbeenpreviously
usedby anyone,acquiredby someonefor useby them,or heldby
someonefor useby them. Reconditionedorwholly ormainly
reconstructeditemsarenotnew. [Newsection681]

Group companyand associatedterms

1.135 It is necessaryto haveaconceptof groupcompanywithin these
provisionsbecauseof provisionsunderwhich onecompanywithin a
groupcandisposeof, or lease,or granta rightto usedroughtmitigation
propertyto anothercompanywithin that groupwithout losingthe right to
theallowance.

1.136 Onecompanywithin thegroupmustbea listedpublic
company.
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1.137 Therearefour situationswherecompaniescanconstitutea
companygroup.

1st 2nd
the first company ‘.~.,_.‘ ‘...,.—‘ the first company
is the holding I I is awholly owned
company of the 100% ownership 100% ownership subsidiary ofthe
second company second company

paragraph 682(1)(a) 2nd mt paragraph 682(1)(b)

A

100% ownership 100% ownership the first and second
companies are wholly
owned subsidiaries of

EI~ A. Ltd.paragraph 682(1)(c)

50% ownership...~ 1st 50% ownership the first and second
companies are each

B

50% ownership 2nd 50% ownership paragraph 682(1)(d)

1.138 Newsubsection682(2)specifiesthe conditionsunderwhich
onecompanyisto betakento betheholding companyof anotherat a
particulartime. Firstly, theholdingcompanymaybean eligible public
company.Secondly,the subsidiarycompanymaybean eligible subsidiary
of a public company.[Newparagraphs682(2)(a) and (b)]

1.139 A furtherconditionis that,attheparticulartime, all theshares
in thesubsidiarycompanyareto bebeneficially ownedby theholding
company.Beneficiallyis usedhereto coverbothdirect andindirect
ownership.

1.140 Newsub-paragraph682(2)(c)(i)coversthesituationwherethe
holdingcompanyownsall the sharesdirectly in the subsidiary.

1.141 Newsub-paragraphs682(2)(c)(ii) and(iii) coversituationsof
oneormore interposedcompaniesbetweentheholdingcompanyandthe
relevantsubsidiarycompany.All of the interposedcompaniesmust be
subsidiariesof apublic company.

1.142 A companywill also beaholdingcompanyof anothercompany
incircumstanceswherea dividendpaidat the particulartime, and
successivelydistributedthroughall companiesandtrusteesinterposed
betweentheholdingcompanyandthe relevantsubsidiary,would flow
throughto bereceivedin full andwholly for thebenefitof theholding
company.[Newparagraph 682(2)(d)]
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Eligible subsidiary

1.143 A companyis a subsidiaryof apublic companyif attheendof
ayearof income,public companiesbeneficiallyownedall the sharesof
the subsidiaryat all timesduringits yearof income,andcouldnotbe
preventedfromexercisingtheir voting powerin thesubsidiaryfor their
own benefitor from receivinganydividendsor distributionsof capitalthat
might be paidup or madeby their subsidiaryduringtheincomeyear.

1.144 Thereshouldbeno agreementin existenceduring theincome
yearthat couldaffectthevoting powerof thepublic companiesin their
subsidiaryafter theyearof incomeor the rightsof theparentcompanyto
dividendsor distributionsofcapitalthat mightbe paidor madeby their
subsidiaryaftertheincomeyear.[Newsubsection682(5)]

Eligible public company

1.145 A companyis aneligible public companyif its sharesarelisted
for quotationin theofficial list of stockexchangein Australiaor
elsewhereandwereso listedon the last dayof theyearof income.[New
subsection682(6)]

Adjustment of excessiveamounts in respectof drought mitigation
property

1.146 Whereamountis saidto be payablefor the constructionan item
of droughtmitigation propertyandthis amountis greaterthanthe market
value ofthe item whenconstructionis completed,thenthe amountthat
maybe claimedas droughtinvestmentallowanceis basedon themarket
value at thecompletiondate.

1.147 Whereanamountis said to bepayablefor theacquisitionof
suchan item andtheacquisitioncost is greaterthanthemarketvalue,then
theamountthat maybeclaimedasdroughtinvestmentallowanceis based
on themarketvalueat thedateof thecontract.[New subsection683(1)]

1.148 Wherean item of droughtmitigation propertyis being
constructedby someoneelseon anotherperson’sproperty,undera
contractwhich providesthat materialsfor constructionareto be purchased
for anamountwhich exceedsthemarketvalueof the itemon its
completion,thenthecostof thematerialsis themarketvalueof the item
whenits constructionis complete.

1.149 In anyothercaseof construction,if thepriceof thematerialsis
greaterthanthe marketvalueof thematerialsatthe dateof the contract
thenthe amountthat maybeclaimedasdroughtinvestmentallowanceis
the marketvalueof thematerialsat thedateof thecontract.[New
subsection683(2)]
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1.150 The Commissionermaydeterminethat neithersubsection
683(1)nor 683(2)apply.[Newsubsection683(3)]

Index of Definitions

1.151 Newsection 684 liststhe definitionsin PartXII alphabetically
and givesthe numberof theprovisionin which eachis located.

Part 2 of Schedule 1

ConsequentialAmendments

Currentyearlosses

1.152 Sections50A to 50Npreventlossesincurredby a companyin
one partof an incomeyearbeingoffsetagainstprofits derivedin another
partof the yearwheretherehasbeena disqualifyingchangein the degree
of ownershipor controlofthecompanybetweenthetwo periods.The
effectof these“currentyearloss” measuresisto denyadeductionfor the
relevantlosses.

1.153 To calculatethoselosses,the yearisbrokeninto periodsbefore
andafter thedisqualifyingchangeandtheprofit or loss for eachperiod is
calculatedas if eachperiodwas ayearof income.Generally,incomeand
deductionsareallocatedaccordingto the periodto whichthey relate.
Thoseamountsthatrelateto bothperiods,suchasplantdepreciation,are
apportionedbetweentheperiods.

1.154 Someamountsarenotattributedto aparticularperiod andare
insteadtakeninto accountin the final calculationof taxableincomefor the
wholeyear.Onesuchamountis a leasingcompany’sentitlementto the
droughtinvestmentallowancefrom its leasingbusiness.As leasing
companiesareto be entitledtothe droughtinvestmentallowancefrom
theirleasingbusiness,thecurrentyearlossmeasuresare to beamendedto
includea referenceto amountssoallowableto leasingcompanies.[Items

2and 3]

Allowance in addition to depreciation

1.155 Incometax law containsanumberof provisionsto prevent
doubledeductionsin respectof the sameexpenditure.Subsection56(3)
preventsdoubledeductionsfor expenditureon plant by reducingthe
depreciablecostof plantby theamountallowedas deductionsunder
anotherprovision.

1.156 Thedrought investmentallowanceis to be generallyavailable
in additionto depreciationdeductions.Accordingly, subsection56(3)is
beingamendedto ensurethat thedepreciablecostof plant is notreduced
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by anyamountallowedasa droughtinvestmentallowancededuction.
[Item 4]

Limit on leasingcompanies

1.157 Section82AC limits theamountthat leasingcompaniescan
claim for developmentallowancefromtheir leasingbusinessto the
amountof net income.Wherealeasingcompanyis entitledto deductions
for boththe developmentallowanceand thedroughtinvestmentallowance
fromthe leasingbusiness,the limit is to apply in relationto thesumof
deductionsallowableunderbothprovisions.[Item 5]

Arrangementsfor the useofproperty

1.158 Division 16D (sections159GEto 159GO)dealswith
arrangementsthat havethe effectof transferringpropertyrelated
deductionsfromtax-exemptbodiesandthe like, which areunableto use
thosedeductions,to taxableentitleswhich canusethedeductions.The
effect of themeasureis to denythe taxableentity the relevantproperty
deductionssuchasplant depreciationandthedevelopmentallowanceand
treatthe arrangementas if it werea loan.Thisamendmentensuresthatthe
drought investmentallowancewill notbeavailablefor droughtmitigation
propertyusedin sucharrangements.[Items6 and 7]

Amendmentofassessments

1.159 Section170 imposestime limits on makingamendmentsto
assessments,generally4 yearsfrom thedatetax becamedueandpayable
underthe original assessment.However, therearecircumstanceswhereit
might be necessaryto amendreturnsoutsidethat4 yearperiod. Subsection
170(10)enablesassessmentsto beamendedat anytimein a numberof
specifiedcircumstances.

1.160 The droughtinvestmentallowance,like thedevelopment
allowanceandthe formergeneralinvestmentallowance,contemplatesa
numberof circumstanceswhereit might benecessaryto amendan
assessmentoutsidethe standard4 yearperiodandsosubsection170(10) is
beingamendedto includea referenceto thedrought investmentallowance
provisions.[Item 8]
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Chapter

Farm management bonds

Overview

2.1 This ChapterexplainstheamendmentscontainedinSchedule2
of theBill, which amendtheLoans (IncomeEqualization Deposits)Act
1976. Thesemeasuresaretomakefarmmanagementbonds(FMB5) a
more attractiveinvestmentvehiclefor farmers. FMBsprovideagreater
returnif theyarerepaidto meetcertainsourcesof seriousfinancial
difficulties, andsohelp farmersto preparefordifficulties including
commoditypricecollapseanddrought.

Summary of the amendments

Purpose of the amendments
2.2 Thepurposeof theamendmentsis to makeFMBs more
attractiveto farmerssothat theywill be moreselfsufficient in timesof
droughtandthe collapseof commodityprices,andwill notbeso reliant
on Governmentfor help.

2.3 Themeasureincreasesthe ‘default investmentcomponentof
FMBsto 100%,increasesthemaximumamountof FMBs to $150,000for
eachfarmer,eliminateswithholdingtax onwithdrawalof FMBs,and
bringsthe treatmentofFMBs wherea farmerceasesto be engagedin
primaryproductioninto line withotherrepaymentsunrelatedto serious
financialdifficulties.

Background to the legislation

2.4 Incomeequalizationdeposits(IEDs) aremadefromprimary
producers’before-taxincome.Theyearninterestattheshort term bond
ratewhichtheprimary producermayclaim eachyearor mayredepositin
the IEDs. Any amountsrepaid,asinterestorotherwise,aretaxable.
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2.5 BecauseIEDs aredepositsof incomeon which tax hasnotbeen
paid,theyearninterestonly on aninvestmentcomponent.Otherwise,
primary producerswouldbothdefertax andearnintereston it. ForIEDs
generally,the investmentcomponentis 61%,correspondingto an average
tax rateof39%. ForFMBs, the investmentcomponentis 80%,
correspondingto an averagetax rateof 20%. Althoughtheratecanbe
variedby regulation,thedefaultrateset in the lawhasnotbeenvaried.

2.6 IEDs generallymayberepaidin arangeof circumstances.An
amountof 20% is withheld from them toanticipateincometax to bepaid
later. Withholdingtax generallyhelpsto preventthecashflow problemof
incomefrom anlED during ayear,followed by a balanceof tax
outstandinglater.

2.7 TheNational DroughtPolicyof 1992introducedFMBs as a
newconcessionarylED. FMBs earnhigherreturnsthanIEDs becauseof
their higherinvestmentcomponentif theyarerepaidto meetserious
financial difficulties dueto commoditypricecollapse,or dueto drought,
disease,flood, fire or the like. Farmershavenotyet usedFMBsto prepare
for disasterto a greatextent

2.8 FMBs arenot ‘lockedin’. However,if primary producersseek
repaymentin circumstancesotherthanthekind of seriousfinancial
difficulties for which theyprovide,theFMBs arerepaidonly as IEDs, and
anyoverpaidinterestreducesthebalancedate. SoFMBs arelikely to be
repaidin yearswhentotal incomeis especiallylow, andwhen financial
needis exceptional.

Explanation of the amendments

2.9 There arethreechangeswhich makeFMBs moreattractive:

• that proportionofa depositin the FMB schemewhichattracts
interesthasbeenincreasedfrom 80%to 100%[item 1]

• themaximumamountthat maybe heldasa FMB hasbeen
increasedfrom $80,000to $150,000[item 2]

• the20%withholdingtax that wasimposedon withdrawalsof
FMBs hasbeeneliminatedentirely[item 3].

2.10 FMB depositsarenotaform of superannuation.These
measuresensurethattheyare notwithdrawnas FMBs on the retirementof
theprimaryproducer.Currently,whensomeonestopsbeingaprimary
produceranddoesnotbecomeaprimaryproduceragainwithin 120 days,
all their TEDs andFMBs mustbe withdrawn.At present,FMBs withdrawn
becauseof retirementfrom primaryproductionarewithdrawnasFMBs,
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with intereston alargercomponentof thedepositthanfor IEDs (section
19 of theLoan(IncomeEqualizationDeposits)Act 1976).

2.11 Theamendmenthastheeffectthat whena taxpayerretiresfrom
primaryproductionanydepositsthat personhasmadeafter thesechanges
takeeffectwill be treatedasbeingIEDs andas alwayshavingbeenIEDs.
Thismeansthattheywill haveearneda lowerlevel of interestandany
interestthat hasaccruedon theFMBs will haveto berecalculatedand any
excessinterestthat hasbeenpaid in thepastwill haveto berepaid
fitem 5]. This is thesametreatmentthat applies:

if ataxpayerrequestsrepaymentof thedepositwithin 12 monthsof
makingthedepositspecifiesthat he is experiencingseriousfinancial
difficulties that donot relate to afall incommoditypricesor natural
disasterandhiscircumstanceshavechangedsincemakingthedeposit;
and;

if ataxpayerrequestsrepaymentof thedeposit,12 monthsafter
making it, andgivesno reasonfor withdrawal(section 1 5A of the
Loan (IncomeEqualization Deposits)Act 1976).

Application

2.12 FMBs will earnintereston 100%of their valueafterthe Bill
receivesRoyalAssent.[Subitem8(1)]

2.13 Depositorswill be ableto reinvesttheir intereston theirFMBs
providedthatthe amounttheyhavedepositeddoesnotexceedthe
maximumlimit of $150,000after theBill receivesRoyalAssent.
[Subitem8(2)]

2.14 Depositorswill be ableto invest inFMBs up to amaximum
limit of$150,000afterthe Bill receivesRoyal Assent.[Subitem8(3)]

2.15 Any requestsfor repaymentof FMBsaftertheBill receives
RoyalAssentneedno longerincludea statementof theamountof how
muchof thedepositthat is beingrepaidshouldbe includedin the
taxpayer’sassessableincome.[Subitem8(4)]

2.16 Wherea primaryproducerceasesto beoneanddoesnot
resumethebusinesswithin 120 daysandrequestsrepaymentof FMBsthat
weredepositedaftertheBill receivesRoyalAssent,thepersonauthorizing
the repaymentwill treat theFMB depositasalwayshaving beenan lED
depositandanyinterestthat hasaccruedon the FMBs will havetobe
recalculatedandanyexcessinterestthat hasbeenpaid in thepastwill
haveto berepaid.[Subitem8(5)]
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2.17 Wherearequestfor repaymentof FMBs is madeafterthe Bill
receivesRoyal Assent,the Secretaryto the Departmentof Primary
IndustriesandEnergyno longerhas to advisetheprimaryproducerof the
requirementthat theprimaryproducermaynotify theSecretaryofthe
amountto be includedin theprimaryproducer’sassessableincomeasa
resultof withdrawalof theFMB or theamountof withholdingtax
applicable.[Subitem8(6)]

2.18 Withholdingtax will notbe subtractedfrom FMBs wherethe
requestfor repaymentwas madeafterthe Bill receivesRoyal Assent.
[Subitem8(7)]
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