) 1984
THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA
' THE SENATE
Torres Strait Treaty {(Miscellaneous Amendments) Bill 1984
b EXPLANATORY MEMORANDUM

{Circulated by authority of the Minister representing the
Minister for Foreign Affairs, Senator the Hon. Gareth Evans)

' 12171084 Car Noo B4 4255 2 Recommemled retail price #lic



Printed by Autharity by the Commonwealth Government Printer




OUTLINE

Torres Strait Treaty (Miscellaneous Amendments) 8ill 1983

This Bill seeks to amend the following legislation:

Continental Shelf (Living Natural Resources) Act 1968

by disapplying this Act in the Torres Strait Protected Zone and
in certain proclaimed areas. (The Torres Strait Fisheries Act
would apply to these areas.}

Customs Act 1901

to provide for exemptions to give effect to the Treaty.

Customs Tariff Act 1982

to provide that no tariffs will be charged on certain
categories of goods relevant to tne Treaty.

Fisheries Act 1952

to disapply this Act to the Torres Strait Protected Zone and
certain proclaimed areas, and to amend certain arrangements
with the States. {The Toerres Strait Fisheries Act would apply
in those areas.)

Historic Shipwrecks Act 1976

to provide arrangements for declaring certain Papua New Guinea
shipwrecks and relics to be histeric.

Migration Act 1958

to make special provisions for traditional inhabitants in the
Torres Strait Protected Zone,

Petroleum (Submerged Lands) Act 1967

to amend the co-ordinates of the Queensland adjacent area to
take account of the sea-bed boundary established by the Treaty.

Quarantine Act 1908

to make special provisions in relation to ports of entry and
exemptions to give effect to the Treaty.

WildlLife Protection (Regulation of Exports and Imports) Act 1982

to make special provision to give effect to the Treaty.
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Torres Strait Treaty (Miscellaneous Amendments)

Part I1

Clause 3

Clause 4

Part 1

Clause 9

Clause 10

Bill 1983

Amendment of the Contimental Shelf {(Living

Natural Resources) Act 19568

identifies the Continental Shelf {(Living
Natural Resources) Act 1968 as the Principal
Act in Part II of the Bill.

 disapplies the Principal Act in the Torres

Strait Protected Zone, and in areas outside
that zone proclaimed to be areas in which
the Torres Strait Fisheries Act applies in
respect of a particular fishery except in
respect of the powers of officers and the
offences relating to obstruction of officers
and in respect of matters that have occurred
before the amending provisicons come intao
force,

Amendment of the Customs Act 1901

identifies the fustoms Act 1901 as the
Principal Act in Part IV of the Bill.

inserts a new section 308 into thne Principal
Act to provide for exemptions to be made
from the provisions of the Customs Acts as
required by Article 16 of the Torres Strait
Treaty.

Each Party shall apply those procedures in
such a way so as not to prevent or hinder
free movement or the performance of
traditional activities in the Protected Zone
and its declared vicinity by the traditional
innhabitants of the other Party.

Notwitnstanding that provision, each Party
reserves its right to aspply certain
measures, temporary ofF otherwise, as it
considers necessary to meet problems which
may arise.

Sub-section 30A(1)

defines a number of terms and expressions
for the purposes of tnis Part.

Sub-section 30A(2)

enables the Minister, by notice published in
the Gazette, to declare an area adjacent to
the Protected Zone tog be an area in the
vicinity of the Protected Zgne for the
purpose of this section,



2.

Sub-section 30DA(3)

enables the Minister, by notice published in
the Gazette, tog exempt (subject to
conditions, if any) from so many of the
provisions of the Customs Acts, as are
specified in the notice:

(il any Protected Zonme ship that arrives at
an Australian place on a voyage from a
Papua New Guinea place or that leaves
an Australian place on 3 voyage to 2
Papua New Guinea place, being a ship,
carrying traditional innabitants within
the Protected Zone or its declared
vicinity for the purposes of those ‘
inrabitants carrying out traditional
activities. {The fact that employees
of the Commognwealth, of Queensland or
of Papua New Guinea or of an Authority
of the Commonwealth, of Queensland or
of Papua New Guinea undertaking that ‘L
voyage in connection with the
performance of their duties are also on
board, does not prevent the ship from
being exempt);

(113 entry or departure of those persons
from Australia; and

(iii) any goods on board such a8 Protected
Zone ship being goods imported into ar
exported out ¢f Australia provided
those goods are ships' stores or are _
goods under the control of oar are the
personal belongings of a person ‘
referred to in sub-paragraph (a)(ii).

Sub-section 30A(4)

provides that where the master of a snip ‘
(not being a ship te which sub-section (3)
applies) or the pilot of an aircraft

propeses to take that ship or aircraft, on a
voyage or flight, from an Australian place

to a Papua New Guinea place or from a Papus

New Guinea place to an Australian place;

and that voyage or flight, will not he
undertaken by a person other than - ‘

i) g person referred to in sub-section
{3); or
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' Part V¥

Clause 11

Clause 12

3.

ii) the master or 3 member of the crew of
the ship or the pilot or a member of
the crew of the aircraft;

then the master of the ship or the pilot of
the aircraft may apply to the Minister for
an exemption under sub-section (5) in
relation to the particular vovage or flight,

Sub-section 30A(5)

enables the Minister, after receiving an
application under sub-sectien (4) by notice
in writing given to the person who made the
application, to exempt (subject to
conditiens, if any) from the provisions of
the Customs Acts as are specified in the
notice, the entry into or the departure from
Australia, of that ship or aircraft, any
person on board that ship or aircraft, any
goods that are ship's or afrcraft's stores
or goods that are in the controel of or are
the personal belongings of a8 person on board
that ship or aircraft.

Sub-section 30A(&)

provides that where a ship, aircraft or
person exempt under sub-sections (3) or (57
arrives at, or goods exempt under
sub=sections (3) or (5) are takenm to a place
in Australia that is not in the Protected
Zone or its declared vicinity, then tne
provisions of the Customs Acts apply as if
that ship, aircraft, or person had arrived
at that place, or those goods had been taken
dgirect to that place, from parts beyond the
s5eas.,

Amendment of the {ustoms Tariff Act 1982

identifies for the purposes of this Part,
the Customs Tariff Act 1982 as the Principal
Act.

inserts a new Item 20 in Part I of Schedule
4 to the Principal Act to provide, in
accordance with Article 16 of the Torres
Strait Treaty, that goods imported by
traditional inhabitants in the performance
of traditicnal activities in or in the
vicinity of the Protected Zone will not be
subject to duties of Customs.



Part VI

Clause 13

Clause 14

Clause 15

Clause 16

Part VII

Clause 17

Clause 18

b.

Amendment of the Fisheries Act 1952

identifies the Fisheries Act 1952 as the
Principal Act inmn Part VI of the Bill.

disapplies the Principal Act in the Torres
Strait Protected Zone, and in areas outside
tnat zone proclaimed to be areas in Wwhich
the Torres Strait Fisheries Act applies in
respect of a particular fisnery, except in
respect of the powers of officers and the
offences relating to obstruction of officers
and in respect of matters that have occurred
before tne amending provisions come into
force.

declares that an arrangement between the
Commonwealth and a State under Part IVA of
the Principal Act has no effect in the
Torres Strait Protected Zone and in areas
outside that zone proclaimed to be areas in
wntch the Torres Strait Fisheries Act
applies in respect of 3 particular fishery,
save in respect of matters that occurred
before the amending provisions came into
farce.

provides tnat the offence of landing fish
from a foreign boat does not apply to Papua
New Guinea boats that have an entry under
the Torres Strait Fisheries Act autnorising
such a Landing.

Amendments to the Historic Shipwrecks Act
1976

fdentifies the Historic Shipwrecks Act 1974
as the Principal Act in Part VII of the Bitl.

amends section 2 of the Principal Act by
adding two new sub-sections.

Sub-section 2{(%A) prevides that should a
Proclamation be made under sub-section (4)
of the Principal Act declaring that the Act
teases to apply to the waters adjacent to
@ueensland or to specified parts of those
waters, the Proclamation shall declare that
the Preclamation does not affect the
application of the Principal Act in relation
to any wrecked vessel or article that is a
Papus New Guinea shipwreck or Papua New
Guinea reli¢ within the meaning of the
Principal Aet.

(

¢
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Clause 19

Clause 20

Part VIII

Clause 21

Clause 22

{

5.

Sub~section 2{98B) provides that where the
Governor—-General is satisfied tnat
arrangements wnich nave been made #7%4h
respect to a Papus News Guinea shipwreck or 2
Papua New Guinea relic make it appropriate
for him to do so, he may, by Proclamation,
declare that the Principal Act ceases Yo
apply to, and in relation to, that snipwreck
cr that relic.

amends section 3 of the Principal Act to
include a definition of & Papua HNew GBuinea
snipwreck and a Papua New Guinea relic.

amends section 5 of the Principal Act by
adding two news sub-sections,

Sub-section S(S5) provides that the remains
of a ship may be declared by the Minister to
be a Papua New Guinea shipwreck if it is not
a military vessel wrecked after tne
commencement of tnis sub-section, is
situated in Australian waters or in waters
above the continental shelf of Austratia,
and he is of the opinion that tne shipwreck
is of nistoric or special significance to
Papua New Guinea.

similarly, sub-section 5(6) enables the
Minister to declare a particular article to
be a Papua New Guinea relic.

Amendments of the Migration Act 1958

identifies the Migratien Act 1953 as the
Principal Act in Part ¥III of the Bill.

contains gefinition and interpretation
provisions.

for the purpose of this Act:

“area in the vicinity of the Protected Zone”
in sub-clause 22¢a)y is defined to mean an
area in respect of which a notice s in
force under sub-section 5(54),

"innabitant of tne Protected Zone' in
sub-clause 22{(py 15 defined to mean a3 person
who 35 a citizen of Papua New Guinea and who
is a traditional inhabitant.
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"Protected Zone' in sub-clause 22{(c) is
defined to mean the zone established under
Article 10 of the Torres Strait Treaty,
being the area bounded by the line dgescribed
in Annex 9 to that Treaty.

"Torres Strait Treaty” in sub-clause 22{d)
is defined to mean the Treaty between
Australia and tne Independent State of Papus
New Guinea that was signed at Sydney on

18 December 1978.

"traditional asctivities” in sub-clause 22(d)
has the same meaning as in the Torres Strait

Treaty. "

“traditignal inhabitants™ in sub-clause
¢Z{d) has the same meaning as in the Torres
Strait Fisheries Act 1983,

5(54) Jnto the Act to empower the Minister,
by notice published in the Gazette, to
declare an area adjascent to the Protected
Zone and to the south of the line described
in Annex 5 to the Torres Strait Treaty to be
an area in the vicinity of the Protected
Zone for the purposes of this Act.

The clause also inserts new sub-section ‘

Clause 23 - amends sub-section B(1J) of the A¢t to exempt
certain inhabitants of the Protected Zone
from entry permit requirements,. Sub-clause
23(b} inserts new paragraph 8(1)(f) into the
Act to exempt from the regquirements of the
Act relating to entry permits, inhabitants
of the Protected Zone who are entering a ‘
part of Australia inm or in the vicinity of
the Protected Zone in conmnmection with the
performance of traditional activities. The
exemption will not apply in the case of a
person in respect of whom a declaration is
in force under sub-section 8(2) or who, at
the time of entry, is a person of any of the
descriptions set out in paragraph 16{(1)(c).

Paragrapn 23{(e) inserts new paragraph

8(3) (e) into the Act to provide that the
exemption contained in paragraph &§(1)(f)

wil{ not apply to a person who ceases to be ‘
an inhabitant of the Protected Zone, who
remains in Australia otherwise than in
connection with the performance of

traditional activities, or who enters a part

of Australia other than in the Protected

lone or in the vicinity of the Protected

lone. ‘
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Clause 24

Clause 25

Part 1X

Clause 26

tlause 27

Clause 28

Part X

tlause 29

Clause 30

1

7.

amends section 11C of the Act to exempt
carriers of traditional innabitants of the
Protected Zone fraom the provisions of the
Act relating to the carriage of persons
4ithout visas or return endorsements.

is a ctonsequential amendment following the
amendment made by paragraph 23(e).

Amendments of the Petroleum (Submerged

Lands) Act 1967

identifies the Petroleum {(Submerged Lands?
Bet 19867 as the Principal Act in Part IX of
the HBilLl,

amends Section 1562 of tne Principalt Act by
including a referencte to the Jorres Strait
Treaty as an “International Seabed
Agreement” for the purposes of the Act.

amends Schedule 2 to the Petroleun
{Submerged Lands) Act 1967 to ensure that
the nortnern boundary of the Gueensland
Adjacent Area will co-incide with the Torres
Strait Treaty Seabed Line.

Anendments of the Quarantine Act 1908

identifies the Quarantineg Act 1908 as the
frincipal Act in Part X of the BiLL.

amends section 5 of tne Principal Act which
is an intergretative provision.

Paragraphs 30{a), (bJ) and (c) insert
definitions of the terms used in the Treaty
into existing sub-section 5{1J.

A new sub-section 5(8) provides that the
Minister for Health may, by notice published
in the Gazette, declare an area to be an
area in the vicinity of the Protected Ione
for the purposes of the Quaratine Act 1908.

& new sub-section 5(9) also provides that a
vessel is not to be regarded as a Protected
Zone vessel if it enters part of Australis
that is within the Protected Zone or the
vicinity of the Protected Zone «ithin 3
months of it having voyaged to a place
outside Australia that is outside the
Protected Zone or any area in the vicinity



Clause 31

tlause 32

§.

of tne Protected Zone. The purpose of this
provision is to exclude from any guarantine
exemptions provided to Protected Zone (
vessels a vessel that nad recently voyaged
outside tne Protected Zone to a place such

as Irian Jaya.

amends e¢xisting section 13 of tne Principal
Act by adding new sub-sections 13(4) and
13(5). ‘

These new sub-sections will allow the
Governor—-General tg exempt from the

operation of a Proclamation prohibiting the
importation ¢f any articles, animals or

plants, articles, animals or plants that are
brought into 2 port of Australia that is in

the Protected Zone or in an area in the
vicinity of the Protected Zone on board 2
Protected Zone vessel, and that are owned or
under the control of a traditiconal

inhabitant on board the vessel and that are '
copnected with traditional asctivities. .

inserts a new section 14A that will allow
the Minister to exempt, subject to
conditions (it sny), from all or specified
provisions nf the Act or the regulations;

. a protected zone vessel that enters 3
part of Australia that is in the
Protected Zome or is in an area in the
vicinity of-the Protected Zone, on
which there are only traditicnal
inhabitants or government officials;

. traditional inhabitants and officials
on board such vessels;

. goods on beard such vessels, that are
in the charge of traditional
inhabitants for use in traditional
activities, or are the personal
belongings of an official.

The effect of this provision #ill be te
aliow the Minister for Health to exempt
traditional inhabitants on board traditional ‘
vessels that enter a part of Australia that

is in the Protected Zone or is in an area in
the viginity of the Protected Zone, from
being required to enter Australia through 2
declared first port of entry.




Part XX

Clause 33

Cltause 34

9.

Amencment of the Wildlife Protecticon

(Regulation of Exports and Imports) Act 1932

identifies the Wildlife Protection
(Regulation of Exports and Imports) Act 1982
as the Principal Act in Part XI of the Bill.

inserts a new section 8A that would give
effect to Article 14.4 of the Torres Strait
Treaty by amending tne Act to empower the
Minister for Home Affairs anda Environment,
by notice publisned in the Gazette, to
exempt from thne provisions of the Act the
importation into, or exportation from
Australia of specimens specified in the
notice, by traditional innabitants for
traditional activities, These exemptions
only apply if the specimens remain within
the Protected Zone.
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