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OUTLINE.

TheWitnessProtectionBill 1994has9 mainpurposes:

to establishaNationalWitnessProtectionProgram(NWPP)to be operatedby the
AustralianFederalPolice to enablewitnessesto giveevidencewithout thefear of
retributionandfor personswhobecauseof their associationwith the witnessneed
protection;

to providethe AFP with statutoryproceduresfor governingthe placementand
removalof witnessesfrom the NWPP, including newidentitiesandthe
restorationof formeridentities;

to enableforeignwitnessesto beplacedon the NWPPfollowing arequestfrom
theappropriateauthorityof aforeigncountryto the Ministerand in suchacase
theMinister hasthefinal decisionwhetherthepersonshouldbeincludedon the
NWPP;

to setout themattersto becoveredin the memorandumof understanding
betweenthe Commissionerof the AFP andthewitness,including thegrantingof
financialassistance;

to requireawitnessto makefull disclosureto the AFP of all rightsand
obligationsandfor procedureswherethe witnessis readyto shelterbehind
his/hernew identity to avoid/escaperights andobligations;

to providefor theestablishmentof aelectronicRegisterof personson the NWPP,
includingthe informationrequiredto be held on the Registerandthedocuments
requiredto beheldwith the Registerandaccessto the Registeranddocuments.

proceduresgoverningthe disclosureof informationaboutpersonson the program
to courts,tribunalsandotherbodies;

offencesandpenaltiesfor thoseoffencesrelatingto authorizeddisclosureabout
the NWPP,personson theprogram,beingassessedfor the programandpersons
no longeron the program;and
consequentialamendmentsto the AdministrativeDecisions(JudicialReview)Act

1921, the Australian FederalPolice Act 1979 andthe MarriageAct 1961.

FinancialImpact

TheBill doesnot haveafinancialimpact.

Abbreviations

Thefollowing abbreviationsareusedin this ExplanatoryMemorandum:

AustralianFederalPolice;

CommissionerCommissionerof the AFP;

NWPP NationalWitnessProtectionProgram.
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NOTESON CLAUSES

Clause 1 Short Title

Containsthe short title.

Clause 2 Commencement

Providesfor theAct to commenceon adayfixed by Proclamationor six monthsafter

the dayon whichit receivesRoyal Assent.

Clause3 Interpretation

Containsdefinitionsof termsusedin the Act. Theseincludedefinitions of
“participant” asapersonwhohasbeenincludedin the NationalWitnessProtection
Program(NWPP). “witness” is definedto meanapersonwhomayrequireprotection
underthe NWPPbecausehe/shehasgiven, or agreedto give, evidencefor the Crown
whetherCommonwealth,Stateor Territoryor otherwisehasagreedto giveevidence,
hasmadeastatementto theAFP or anapprovedauthorityor becauseof his or her
relationshipto, or associationwith suchapersonor for any otherreasonmayrequire
protectionor assistance.

Clause4 Establishmentof theNWPP

Subclause(1) requiresthe Commissionerof the AFP toestablishaNWPPtoprovide
protectionandassistanceto witnesses.It is to berun by AFP members/staffmembers
whohold or occupydesignatedpositions,whicharepositionswhich havenational
securityor positionsof trustclearanceof highly protected. Thesepositionsare
definedin Clause3.

Subclause(2) The StatesandTerritoriesmaymakecomplementarylawsproviding
for theprotectionof witnesses.This subclauseenablesthe AFP Commissionerto use
powersandfunctionsconferredon him/herby theselaws.

ClauseS Inclusionin NWPPdeemednot to bea rewardfor giving evidence

Thisclauseprovidesthatinclusionof a witnesson the NWPPis not to bedoneas a
rewardor as ameansof persuadingor encouraginghim or her to giveevidenceor
makea statement.

Clause 6 Arrangementswithapprovedauthorities

Subclause(1) providesthat approvedauthorities(asdefinedin clause3) suchas the
NCA or State/TerritoryPoliceCommissionersmaymakearrangementswith the AFP
Commissionerto providethe authoritywith WitnessProtectionservices.

Subclause(2) providesthatsucharrangementsmustincludeagreementson cost
sharingwith theauthority. Theymayalsoincludethe provisionof informationwhich
would enablethe Commissionerto decidewhetherthepersonshouldbe includedin
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the NWPPandwhat typeof protectionis appropriate,aswell asconfer powerson the
Commissionerundercomplementarywitnessprotectionlaws

Subclause(3) providesthatwhereafunction hasbeengrantedto the Commissioner
underanarrangementfor provisionof servicesrelatingto a State/Territoryoffence,
thoseservicescan only be exercisedto the extentauthonsedby the State/Territory
concerned.

Clause7 Witnessesto disclosecertainmattersbeforebeingincludedin the
NWPP

Subclause(1) containsageneraldirection to theCommissionerthathe/sheshouldnot
includeapersonon the NWPPunlesshe/sheis satisfiedthatthepersonhasdisclosed
all relevantinformationto the Commissioner.

Subclause(2) doesnot limit subclause(1) but detailssomeof the typesof information
which apersonmayhaveto providetoenablethe Commissionerto judgewhetheror
not he/sheshouldbe includedin the NWPP. Thedisclosureof relevantinformationis
necessaryto preventwitnessesfrom trying to evadetheir legal/financialobligations.
Personalmatters,suchas custodyof/accessto childrenandmedicalconditions
requiringon-goingtreatmentwhichcouldaffect aperson’sparticipationin theNWPP,
mustalsobedisclosed.The list in subclause(2) is not exhaustiveandthe
Commissionermayconsiderothermattersrelevantto aparticularcase.

Subclause(3) enablesthe Commissionerto requirethe witnessto undergo
medical/psychiatricexaminationor makesuchothernecessaryenquiresor
examinations.The resultsof medical/psychiatricexaminationsare to be made
availableto the Commissioner.

Clause8 Selectionfor inclusionin theNWPP

Subclause(1) providesthat thedecisionas to whetheror not awitnessshouldbe
includedin the NWPPandbecomesaparticipantis solelythe responsibilityof the
Commissioner,evenin caseswherean approvedauthoritysuchas the NCA or aState
Commissionerhasrequestedthat awitnessbeplacedon the program.

Subclause(2) providesthat in additionto the Commissionerdecidingwhetheror not a
witnessshouldbeincludedin theNWPP,the witnessmustalsoagreeto beincluded
andmustsign amemorandumof understandingacknowledginghis/herobligations.
(SeeClause9). Wherea witnessis under18 or is not legally capableof signing such
an agreement,aparent,guardianor carermaysign amemorandumof understanding
on his/herbehalf.

Subclause(3) lists anumberof matterswhich theCommissionermustconsiderwhen
decidingwhetheror nota witnessshouldbe includedin the NWPP. Thelist is not

‘ exhaustiveandthe Commissionermay takeotherrelevantmattersinto account.

Subclause(4) providesthatif informationon themattersin subclause(3) is not
availableor is insufficient,the Commissionermustnot includeawitnessin the
NWPP.

Subclause(5) providesthatonceaparticipanthasturned 18, he/shemaybeaskedto
‘ sign amemorandumof understanding.
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Clause9 Memorandum of understanding

Subclause(1) providesthatamemorandumof understandingis an agreementbetween
theCommissionerandthe participantwhich setsout the basison which aparticipantis
includedin theNWPP. It includeswhattypeof protectionandassistanceis to be
provided. If aparticipantbreacheshis/hermemorandumof understanding,he/shemay
beremovedfrom the NWPP.

Subclause(2) detailsadditional termsandconditionswhich maybe includedin a
memorandumof understanding.If aparticipantcommitsan offence,engagesin
activitiesforbiddenby his/hermemorandumof understanding,suchasgambling,or
compromisesthe operationof the NWPP,protectionmaybe withdrawn. The
participantmustagreenot tojeopardisetheprotectionbeingprovidedandmustfollow
reasonabledirectionsgiven to him/herby the Commissioner.Thesedirectionsmay
includeundergoingmedical,psychological/psychiatrictestswith the resultsbeing
madeavailableto the Commissionerandundergoingcounsellingfor drug and/or
alcoholproblems.

Thememorandumof understandingmustalsolist aperson’slegal/financial
obligations,includingmaintenancepayments,tax liabilitiesor anyotherdebtsand
includean agreementas to howtheseobligationsareto be met. Detailsof any
financialsupportto beprovidedby theCommissionermayalsobeincludedin the
agreement.

In addition,theparticipantwill be requiredto discloseto the Commissionerdetailsof
anycriminal chargesor civil or bankruptcyproceedingscommencedafterhe/she
entersthe NWPP.

Subclause(3) requiresthatthememorandumof understandingis to be signedin the
presenceof an AFP memberor astaffmemberwhoholdsa designatedposition.

Subclauses(4) and(5) statethat aparticipantis to be informedwhenthe
Commissionersignsthe memorandumof understanding,asthe dateof signatureis the
dateon which the witnessis includedin the NWPPandbecomesa participant.

Subclause(6) allows amendmentsto be madeto the memorandumof understanding
by varying,addingor removingclauses.Theamendmenttakeseffecton the dayon
whichit is receivedby theparticipant.

Subelause(7) providesthatan amendmentto amemorandumof understandingmust
not removethemandatorymatterswhich mustbe includedin a memorandumof
understandingandwhich aresetout in subclause9(1).

Clause10 Inclusion of foreign nationalsin NWPPat the requestof foreign
law enforcementagencies

Subclause(1) setsoutthe procedureswherethe Minister receivesarequestfrom an
appropriateauthorityof aforeigncountryfor the inclusionof apersonwho is acitizen
or residentof thatcountryon theNWPP. If the Minister is satisfiedthatthereis
sufficientmaterial to supporttherequestandthat it is appropriateto do sothe Minister
is to refer the requestto the Commissioner.
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Subclause(2) providesthatwheretheCommissionerreceivessucharequest
considerationfor placementis to be the sameasfor awitness.

Subclause(3) enablestheCommissionerto seekadditionalmaterial to assessthe
application.

Subclause(4) setsout theproceduresfor placementof suchapersonon the NWPP.
Theseproceduresare:

the Commissionerdecidesthatthepersonis suitable for inclusion on
the NWPP; and

afterconsideringthe Commissioner’srecommendationthat the person
be included on the NWPP the Minister decides,that it isappropriate
in all the circumstancesthat the person be included in the NWPP; and

the Commissionerhasenteredinto an arrangementwith the
appropriate authority for the provision of services,and

thepersonhasbeengrantedanentry visa

Subclause(5) coversmattersto be includedin the arrangementfor theprovision of
serviceswith the appropriateauthority. Thesemattersincludethecostsof provision
of resourcesandtrainingcosts.

Clause11 Register of participants

Subclauses(1) and(2) requirethe Commissionerto maintaina Registerof
participants,whichmaybe keptelectronically.

Subclause(3) setsout thematterswhich mustbekepton theRegister,includingthe
old andnewidentitiesof participants,their addresses,detailsof anyconvictionsand
the dateon which thepersonsceaseto beparticipants.

Subclause(4) statesthatthe Registermustalsocontaindetailsof anycircumstances
wheretheCommissionerhasgiven theparticipantpermissionundersection16 not to
disclosehis/herformeridentity whereotherwisehe/shewould berequiredto do so.

Subclause(5) requirestheCommissionerto keepthe original memorandumof
understandingfor eachparticipantandcopiesof anynew birth certificatesissued
undertheNWPPandany permissionundersection16 not todisclosehis/herformer
identity. He/shemustalsokeepanydocumentsusedto establishanew identityand
whichaformerparticipanthasbeenrequiredto returnundersubsection19(2). These
documentsare to be keptin conjunctionwith the Register.

Clause12 Accessto Register

Subclause(1) statesthataccessto the Register,andthedocumentsrequiredto bekept
inconjunctionwith theRegisteris restrictedto AFP members/staffmemberswhohold
oroccupydesignatedpositionsandwhohavebeenauthorisedby theCommissionerto
havesuchaccess.
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Subclause(2) requirestheCommissionerto grantthe CommonwealthOmbudsman,or
personauthorisedby him/herwho hasthe relevantsecurityclearancesto haveaccess
to the Registerand associateddocumentsfor the purposesof an investigationunder
PartIII or IV of the Complaints(AustralianFederalPolir~)Art 198L

Subclause(3) statesthatthe Commissionermayallow apersonotherthanaperson
coveredby subclause(2) to haveaccessto the Registerand accompanyingdocuments,
if he/sheconsidersthatit would bein the interestsof justiceto do so. Thepurposeof
thisclauseis to enable,for example,thepoliceinvestigatingthemurderof a
participantto haveaccessto therelevantdocuments.

Subclause(4) requiresthatthe relevantapprovedauthoritybe advisedby the
Commissionerof anyaccessgrantedto theRegisterundersubclause(3), including the
nameof the personto whomaccesswasgranted,theinformationthe personhad
accessto andthe reasonsfor the access.

Clause13 Action where a witnessesis includedin the NWPP

Subclause(1) requiresthat,while apersonis beingassessedfor inclusionin the
NWPPor oncetheyhavebeenincluded,the Commissionerwill take any actionwhich
he/sheconsidersnecessaryto protectthewitnessandhis/herownstaff.

Subclause(2) setsout the actionwhich may be taken,including applyingfor any
documentswhich wouldprotector allow thewitnessto establishanew identity.
Whilst the witnesscompletesthe necessaryformsfor the new documents,the purpose
of thisclauseis to enablethe memberto the approachtherelevantagenciesfor the
document.It mayalsoincludeallowingmembersor staffmemberswho hold
designatedpositionwithin theAFP to useassumednameswhile carryingout their
dutiesunderthe NWPP. It may alsobe necessaryto relocatethe witness,provide
him/herwith accommodation,financial assistanceto meetreasonableliving expenses
andassistancein obtainingemploymentetc.

Subclause(3) precludesdocumentsbeingprovidedto awitnesswhich showhim/her
to havequalificationswhich he/shedoesnot haveor to be entitled to benefitsto which
he/shewouldnot otherwisebe entitled.

Subclause(4) requiresthatCommonwealthofficers who providedocumentsto enable
thecreationof anewidentity musthavean appropnatesecurityor positionof trust
clearance.

Clause14 Specialprovision in caseof marriage of participant

This clauseis designedto assistparticipantswhohavebeenprovided with anew
identityandwhowish to marry or re-marry. Underthe MarriageAct 196[, people
wishing to marry mustproduceall relevantdocumentsto thecelebrant. Thiscould
causeconsiderabledifficulties for someparticipants,asit maynot be possiblefor
themto produceall the necessarydocumentationin their newnames.

Suchdocumentsshowthatthe personis of marriageableageandthat his/herprevious
spouseis deador hasbeendivorced. If the Commissioneris satisfiedof theidentity of
theparticipantandthe legality of the intendedmarriage,the Commissionermay
presentacertificateto aRegistrarof Births, DeathsandMarriagesstatingthathe/she



hasreceivedevidenceof thesefactsfrom theparticipant. Thereis alsoan amendment

to theMarriageAct 1961inthe Scheduleto theBill.

Clause15 Dealing with rights and obligations of participant

Subclause(1) statesthat, whereawitnesshasoutstandingrights or obligations,the
Commissioneris to takereasonablestepsto ensurethat themattersaredealtwith
accordingto law. Theseoutstandingrightsor obligationsmayariseunderlaw or
equity. If a witnessis subjectto legalrestrictions,the Commissioneris to take
reasonablestepsto ensurethathe/shecomplieswith thoserestrictions.

Subclause(2) statesthataparticipantwho hasto attenda courtmaybeprovidedwith
protection.

Subclause(3) providesthatif the Commissionerfinds thataparticipantis using
his/hernewidentity to avoidobligationsincurredunderhis/herformeridentityor to
avoidcomplying with restrictionsimposedon thepersonunderhis/herformeridentity,
the Commissionershall notify thepersonin writing thathe/sheis satisfiedthatthisis
so.

Subclause(4) providesthat unlessthe participantagreesto deal with his/her
obligations,or complywith anyrestrictions,the Commissionermaytakeanyaction
which he/sheconsidersreasonablynecessaryto ensurethattheydo so.

Subclause(5) statesthatin caseswhereanotherpersonis seekingto enforcerights
againstthepropertyof theparticipant,theCommissionermayinform thepersonof
propertyownedby theparticipantunderhis/herformeridentity.

Clause16 Non-disclosureof formeridentityof participants

Subclause(1) statesthataparticipantis notrequiredto disclosehis/herformeridentity
in circumstanceswherehe or shewould otherwiseberequiredto do so under
Commonwealthlaw, if the Commissionerhasgiven him/herpermissionnot to do so.
Theform of thesepermissionswill be in theRegulations.Thepurposeof this clause
is to ensurethatthe Commissionerkeepsan oversightof whenparticipantsareto get
thebenefitof thisprotection.

Subclause(2) providesthatwherethe Commissionerhasgivensuchpermission,the
participantmaylawfully claim thathis/hernewidentity is his/heronly identity.

Subclause(3) providesthatCommonwealthofficers who haveaccessto NWPP
informationor documentsmustnotdiscloseany suchinformation,exceptif authonsed
to do so by the Commissioner.This clausealsoappliesto formerCommonwealth
officers.

Subclause(4) enablesa participantnot to haveto revealhis/herformeridentity to a
Commonwealthofficer, if undercomplementaryState/Territorylegislationthe
Commissionerhasapprovedthat they arenot requiredto do so.

Subclause(5) providesthatregulationsmay be madefor theissuingof aprescribed
form by whichthe Commissionermaypermitnon-disclosureof formeridentities
undersubclauses(1) and(4).
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Clause17 Specialcommercial arrangementsby Commissioner

Thepurposeof thisclauseis to recognisethatit maybenecessaryfor the
Commissionerto enterinto specialarrangementswith apersonunderwhicha
participantmayobtainbenefitsunderacontractwithout thepersondisclosinghis/her
formeridentity. For example,whenapersonappliesfor insurance,the failure to make
afull disclosureof the requiredinformationcan resultin the rejectionof aclaim
againsttheinsurance.Thisclausewill facilitatespecialarrangementsbeingmadeto
dealwith suchmatters.

Clause18 Cessationof protection and assistance

Subclause(1) liststheconditionsunderwhich aparticipantceasesto be protectedor
assistedundertheNWPP. Wherethe participantrequeststo be removedthe
Commissionermustterminatethe protection. Othergroundsfor possibleremoval
include- the circumstanceswhich gaverise to theneedfor protectionceasingto exist,
thepersonbreacheshis/hermemorandumof understandingor anundertakinggiven to
theCommonwealthor a State/Territory,orwheretheparticipant’scontinued
placementon theNWPPcannotbejustified on reasonablegrounds.Participantswho
knowingly gavefalseor misleadinginformationto the Commissionerorwhose
behaviouris likely to compromisethe NWPPmayalsoceaseto be protected.Even
whereoneof the groundsfor terminationhasbeenestablishedthe Deputy
Commissionhasto beof the opinion thatin all the circumstancesprotectionand
assistanceshouldbe terminated.Circumstancesmayarisewherethe groundsfor
terminationexistbut the threatto theparticipantstill exists. In suchacaseprotection
could be still required.

Whereaparticipantisremovedfrom the NWPP,aDeputyCommissionermustmake
thisdecision. This requirementis to enabletheparticipantto appealto the
Commissioneragainstatermination.

Subclause(2) requirestheDeputyCommissionerto takereasonablestepsto notify the
participantof his/herdecisionunderparagraph(1 )(b) andnotify therelevantapproved
authorityof thedecision.

Subclause(3) givesthe participant28 daysafterreceivingthe noticeto appealto the
Commissionerfor areviewof the decision.

Subclause(4) enablestheCommissionerto uphold,dismissor vary the decision. The
participantmustbeadvisedin writing of thatdecision. Beforemaking thatdecision
he/shemustgivethe participantareasonableopportunityto statethegroundsof
his/herappeal.

Subclause(5) setsout whenassistanceis terminated.Differentproceduresare
necessarydependinguponwhetherthe participant’swhereaboutsareknownor not and .4
if he/shehasappealedor not.

Subclause(6) requiresthat wherethe participantis aforeignwitnessthe
Commissionermustnotify theDepartmentof Immigration andEthnic Affairs, in
writing of thetermination.

4
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Clause19 Restorationof former identity

Subclause(1) statesthatwhena DeputyCommissionerhasdecidedto discontinuea
participant’splacementon theNWPP, he/shemay decideto restorethe participant’s
formeridentity.

Subclause(2) requirestheDeputyCommissionerto takereasonablestepsto notify the
formerparticipantof his/herdecision.

Subclause(3) enablesaparticipantwhoseformeridentity aDeputyCommissioner
proposesto restoreto applyin writing to theCommissionerto reviewthe decision.

Subclause(4) requiresthe Commissionerto reviewthe decisionof the Deputy
Commissionerandmusteitherconfirm, vary or reverseit. The participantmustbe
informedin writing by the Commissionerof his/herdecision. TheCommissioner
mustalsogivethe participantareasonableopportunityto statehis/hercase.

Subclause(5) providesthatif the Commissioneror DeputyCommissionerhasnotified
aparticipantin writing that he/sheis to berestoredto his/herformeridentity, the
participantmustreturnall documentsprovidedto him/herto establishanew identity
within sevendaysof receivingthe notice. If he/shefails to do so without reasonable
excuse,apenaltyof 10 penaltyunitsapplies.

Clause20 Provisionof informationto approvedauthorities

Thisclauseprovidesfor procedureswhich areto applywhenthe Commissioneris
informedthataparticipant,whohasbeenprovidedwith a new identity, is under
investigationor hasbeenarrestedor chargedwith an offencefor whichthe maximum
penaltyis morethanoneyears’ imprisonment.In suchcases,theCommissionermay
releaseinformationto anapprovedauthority,such asa Statepolice force, on the
participant’snew identity, locationandtheir criminal recordandfingerprints. In
addition,the Commissionermayalsoauthorisethe members/staffmembersto be
interviewedby anofficer from an approvedauthorityor by anothermemberof the
AFP.

Clause21 Officers protectedfrom suitin respectof decisionsunderAct

Thisclausesdealswith legalliabilities. The Commissioneror his/herdelegatesand
otherpersonsperformingfunctionsin connectionwith theNWPParenot liable to civil
or criminal proceedingsunderCommonwealthlaw in relationto actionsdoneor
omittedin goodfaith in the exerciseof apowerconferredby thisAct.

Clause22 Offences

Subclause(1) providesamaximumpenaltyof 10 years’ imprisonmentfor the
unauthoriseddisclosureby apersonof the identity, locationor otherinformation
which would compromisethe securityof aparticipant.

Subclause(2) providesamaximumpenaltyof 5 years’imprisonmentfor aparticipant
or apersonwho hasbeenassessedfor inclusion in the NWPPwho, without the
Commissioner’spermission,disclosesthefact thathe/sheis/wasaparticipantor was
assessedfor inclusionin the NWPP. Thesamepenaltyappliesto aparticipantwho
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revealsinformationon the workingof the NWPPor who disclosesinformationabout
any member/staffmemberof theAFP involvedin theNWPP.

Clause23 Paymentsunder NWPP not able to be confiscated

Subclause(1) enablestheCommissionerto certify in writing whatamountof money

hasbeenpaid to aparticipantunderthe NWPP.

Subclause(2) providesthatthiscertifiedamountof moneyis not subjectto
confiscationor restraintor for thepaymentof pecuniarypenaltiesunderDivision 3
PartXII of the CustomsAct 1901.theProceedsof CrimeAct 1987,the Crimes
(SuperannuationBenefits)Act 1989 or the AustralianFederalPoliceAct 1979.

Clause24 Restriction on issueof birth identity documents

Subsection(1) providesthatafter the endof 12 monthsafter the commencementof the
Act Commonwealthidentitydocumentsmustnot be issuedto apersonon a
State/Territorywitnessprotectionprogramunless:

• thereis an arrangementin force betweentheMinister andtherelevant

StateMinister; and

• acomplementarywitnessprotectionlaw is in forcein thatState.

Subsection(2) providesthatarrangementsmay includetheproceduresfor issuingof

suchdocumentsandguidelinesfor theissuingof thosedocuments.

Clause25 Delegation

Subclause(1) permitsthe Commissionerto delegatehis/herpowersunderthis Act by
asignedinstrumentto adesignatedAFP officer or staffmembersubjectto the
exceptionsin subclause(3).

Subclause(2) statesthatadesignatedAFP officer or staffmembermayexercise
powersdelegatedby the CommissionerundercomplementaryStatelegislation.

Subclause(3) statesthatthe Commissioner’spowersin relationto making
arrangementswith approvedauthoritiesfor inclusionof peoplein the NWPP(Clause
6), decidingwhetheror not a personwill beincludedin the NWPP(Clause8),
allowingaccessto the Registerandassociateddocumentsby a nominatedperson
Subclauses12(2) &(3), providingacertificatethat thepersonis eligible to marry
(Clause14) ,grantingpermissionto aparticipantnot todisclosetheexistenceof a
previousidentity (Clause16), discontinuinga participant’sprotection (Clause18),
anddisclosinghis/herpreviousidentityandwhereaboutsin theeventof his/her
committinga criminaloffence(Clause20) canonly bedelegatedto aDeputy
Commissionerof the AFP.

Clause26 Commissionerand members not to be required to disclose
information

Subelause(1) providesthatsubjectto subsection(3), exceptwhereit is necessaryto
do so for the purposesof the Bill, the Commissioneror a member/staffmemberis not
requiredto produceanydocumentsor divulge to acourt, tribunal,RoyalCommission
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or an approvedauthorityduringproceedingsor hearingsany informationwhich has
cometo his/hernoticein carryingout functionsundertheNWPP.

Subclause(2) providesthatsubjectto subsection(3), exceptwhereit is necessaryto
do sofor thepurposesof theBill the CommonwealthOmbudsmanor memberof hisor
her staffnot requiredto produceanydocumentsor divulge to acourt, tribunal,Royal
Commissionor anapprovedauthontydunngproceedingsor hearingsany information
which hascometo his/hernoticein carryingout functionsunderthe NWPP

Subclause(3) enablesa memberor astaffmemberto discloseto ajudgeor magistrate
theperson’slocationandcircumstanceswherethat informationis necessaryto
determineaproceeding,underCommonwealthlaw e.g.accessproceedingsunderthe
Family Law Act 1975. The informationmustbe providedin chambersandcanonly
begivento thejudgeor magistrate

Subclause(4) providesthatinformationgivento thejudgeor magistrateunder
subclause(2) canonly be disclosedin accordancewith the Act.

Clause27 Identity of participantsnot to bedisclosedin courtproceedings
etc.

Unlessit considersthat it would becontraryto theinterestsof justice,in a situation
where~theidentity of aparticipantin theNWPPis atissueor maybe disclosed,a
court,tribunal,RoyalCommissionor othercommissionof inquiry musthold thatpart
of the proceedingsin privateandmustmakeanorder for the suppressionof
publicationof evidenceto ensurethat theparticipant’sidentity is not disclosed.

Clause28 Transitional

Subclause(1) statesthatAuthoritieswhich arenow prescribedauthoritiesunder
subsection8(2A) of the AustralianFederalPoliceAct 1979aredeemedto havebeen
declared“approvedauthorities”for thepurposesof thisAct.

Subclause(2) providesthatpersonswho were, immediatelybeforethe commencement
of the Act, in the AFP programknownastheWitnessProtectionProgrambecome
participantsfrom thatdate.

Clause29 Amendmentsof otherActs

ThisclausedetailstheActs which areamendedin the Schedule.

Clause30 Regulations

Allows theGovernor-Generalto makeregulationspermittedto beprescribedand

requiredto giveeffect to theAct.

Schedule

The Scheduleto the Bill makesconsequentialamendmentsto the Administrative
Decisions(JudicialReview)Act 1977,theAustralianFederalPoliceAct 1979,andthe
MarriageAct 1961.
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Theeffectof theseamendmentsis:

to exemptdecisionsrelatingto the NationalWitnessProtectionProgramfrom
reviewunderthe AdministrativeDecisions(JudicialReview)Act 1 977.

to the repealthe arrangementprovisionswith approvedauthoritiesin
subsection8(1) of theAustralianFederalPoliceAct 1979 as theywill be
relocatedin Clause6;

to amendthe secrecyprovision(s.60A)in the AustralianFederalPoliceAct
122~to enablethe Commissionerto authorisethe members/staffmembersto be
interviewed,for example,by anofficer from the CommonwealthOmbudsman’s
office in relationto an investigationunderthe Complaints(AustralianFederal
Police)Act 1981 or by astatepoliceofficer in amurderinvestigation;

to enablethe Commissionerto issuea certificatewhich aRegistraror marriage
celebrantcan treatas satisfyingtherequirementsof section42 of theMarriage
Act 1961 asto theidentity andmarital statusof the parties.

I
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