
ARTHUR ROBINSON& HEDDERV~C~
LIBRARY

1994

THE PARLIAMENT OFTHE COMMONWEALTH OF AUSTRALIA

HOUSEOF REPRESENTATIVES

WITNESSPROTECTIONBILL

EXPLANATORY MEMORANDUM

(Circulatedby authorityof the Minister forJustice,
the HonourableDuncanKerr MP)

THIS MEMORANDUM TAKES ACCOUNTOF AMENDMENTS MADE BY TI-Il
SENATETO THE BILL AS INTRODUCED

liii I~IIllfill~Ill~II
70321 Cat. No.9449970 ~ 780644 30684~



Printed by Authority by the CommonwealthGovernmentPrinter



WITNESSPROTECTIONBILL

OUTLINE.

TheWitnessProtectionBill 1994 has9 mainpurposes:

to establishaNationalWitnessProtectionProgram(NWPP)to be operatedby
theAustralianFederalPoliceto enablewitnessesto giveevidencewithout the
fearof retributionandforpersonswho becauseof their associationwith the
witnessneedprotection;

to providethe AFP with statutoryproceduresfor governingtheplacementand
removalof witnessesfrom theNWPP,including newidentitiesandthe
restorationof formeridentities;

to enableforeignwitnessesto beplacedon the NWPPfollowing arequestfrom
the appropriateauthorityof a foreigncountry to theMinisterandin suchacase
theMinister hasthe final decisionwhetherthepersonshouldbe includedon the
NWPP;

to setout themattersto becoveredin thememorandumof understanding
betweentheCommissionerof the AFP andthewitness,includingthegrantingof
financial assistance;

to requireawitnessto makefull disclosureto the AFP of all rightsand
obligationsandfor procedureswherethewitnessis readyto shelterbehind
his/hernewidentity to avoid/escaperights andobligations;

to providefor theestablishmentof aelectronicRegisterof personson the
NWPP, includingthe informationrequiredto beheldon the Registerandthe
documentsrequiredto be heldwith theRegisterandaccessto theRegisterand
documents.

proceduresgoverningthedisclosureof informationaboutpersonson the
programto courts,tribunalsandotherbodies;

offencesandpenaltiesfor thoseoffencesrelatingto authorizeddisclosureabout
theNWPP,personson theprogram,beingassessedfor theprogramandpersons
no longeron theprogram;and

consequentialamendmentsto the Administrative Decisions(JudicialReview)
Act 1977,theAustralianFederalPoliceAct 1979andtheMarriageAct 1961.

FinancialImpact

TheBill doesnothavea financialimpact.

Abbreviations

Thefollowing abbreviationsareusedin thisExplanatoryMemorandum:

AFP AustralianFederalPolice;

Commissioner Commissionerof theAFP;

NWPP NationalWitnessProtectionProgram.
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NOTESON CLAuSES

Clause 1 ShortTitle

Containsthe shorttitle.

Clause 2 Commencement

Providesfor the Act to commenceon adayfixed by Proclamationor six monthsafter

theday on which it receivesRoyalAssent.

Clause 3 Interpretation

Containsdefinitionsof termsusedin theAct. Theseincludedefinitionsof
‘participant” asapersonwho hasbeenincludedin theNationalWitnessProtection
Program(NWPP). “witness” is definedto meanapersonwho mayrequireprotection
underthe NWPPbecausehe/shehasgiven,or agreedto give,evidencefor the Crown
whetherCommonwealth,Stateor Territoryor otherwisehasagreedto giveevidence,
hasmadeastatementto the AFPor anapprovedauthorityor becauseof hisor her
relationshipto, or associationwith suchapersonor for any otherreasonmayrequire
protectionor assistance.

Clause4 Establishmentof theNWPP

Subclause(1) requirestheCommissionerof theAFP to establishaNWPPtoprovide
protectionandassistanceto witnesses.It is to berun by AFP members/staffmembers
who holdor occupydesignatedpositions,which arepositionswhich havenational
securityor positionsof trust clearanceof highly protected.Thesepositionsare
definedin Clause3.

Subclause(2) TheStatesandTerritoriesmay makecomplementarylawsproviding
for theprotectionof witnesses.ThissubclauseenablestheAFP Commissionerto use
powersandfunctionsconferredon him/herby theselaws.

Clause5 Inclusionin NWPPnot to be doneasarewardfor giving
evidence

Thisclauseprovidesthatinclusionof awitnesson theNWPPis not to bedoneas a
rewardor asameansof persuadingorencouraginghimor her to giveevidenceor
makeastatement.

Clause6 Arrangementswith approvedauthorities

Subclause(1)providesthatapprovedauthorities(asdefinedin clause3) suchasthe
NCA or State/TerritoryPoliceCommissionersmaymakearrangementswith the AFP
Commissionerto providethe authoritywith WitnessProtectionservices.

Subclause(2)providesthatsucharrangementsmustincludeagreementson cost
sharingwith the authority. Theymay alsoincludetheprovisionof informationwhich
wouldenablethe Commissionerto decidewhetherthepersonshouldbeincludedin
the NWPPandwhattypeof protectionis appropriate,aswell asconferringpowerson
the Commissionerundercomplementarywitnessprotectionlaws

Subclause(3) providesthatwhereafunction hasbeengrantedto theCommissioner
underanarrangementfor provisionof servicesrelatingto a State/Territoryoffence,
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thoseservicescan only beexercisedto theextentauthorisedby the State/Territory
concerned.

Clause 7 Witnessesto disclosecertainmattersbeforebeingincludedin the
NWPP

Subclause(1)containsageneraldirection to theCommissionerthathe/sheshouldnot
includeapersonon theNWPP,unlesshe/sheis satisfiedthatthepersonhasdisclosed
all relevantinformationto theCommissioner.

Subclause(2) doesnot limit subclause(1) but detailssomeof thetypesof information
whichapersonmayhaveto provideto enabletheCommissionerto judgewhetheror
not he/sheshouldbeincludedin theNWPP. Thedisclosureof relevantinformationis
necessaryto preventwitnessesfrom trying to evadetheir legal/financialobligations.
Personalmatters,suchascustodyof/accessto children andmedicalconditions
requiringon-goingtreatmentwhich couldaffectaperson’sparticipationin theNWPP,
mustalsobedisclosed.Thelist in subclause(2) is not exhaustiveandthe
Commissionermayconsiderothermattersrelevantto aparticularcase.

Subclause(3) enablestheCommissionerto requirethe witnessto undergo
medical/psychiatricexaminationor makesuchothernecessaryenquiresor
examinations.Theresultsof medical/psychiatricexaminationsare to bemade
availableto the Commissioner.

Clause 8 Selectionfor inclusionin theNWPP

Subclause(1) providesthatthedecisionas to whetheror not awitnessshouldbe
includedin theNWPPandbecomesaparticipantis solely theresponsibilityof the
Commissioner,evenin caseswherean approvedauthoritysuchastheNCA or aState
Commissionerhasrequestedthata witnessbeplacedon theprogram.

Subclause(2) providesthatin addition to the Commissionerdecidingwhetheror not a
witnessshouldbe includedin theNWPP, the witnessmustalsoagreeto beincluded
andmustsign amemorandumof understandingacknowledginghis/herobligations.
(SeeClause9). Whereawitnessis under18 or is notlegallycapableof signingsuch
anagreement,aparent,guardianor carermay sign amemorandumof understanding
on his/herbehalf.

Subclause(3) lists anumberof matterswhich the Commissionermustconsiderwhen
decidingwhetheror not awitnessshouldbe includedin theNWPP. Thelist is not
exhaustiveandthe Commissionermaytake otherrelevantmattersinto account.

Subclause(4) providesthatif information on the mattersin subclause(3) is not
availableor is insufficient, theCommissionermustnot includeawitnessin the
NWPP.

Subclause(5) providesthatonceaparticipanthasturned 18, he/shemaybe askedto
signamemorandumof understanding.

Clause9 Memorandumof understanding

Subclause(1) providesthatamemorandumof understandingis an agreementbetween
the Commissionerandtheparticipantwhich setsoutthe basison which aparticipant
is includedin the NWPP. It includeswhat typeof protectionandassistanceis to be
provided. If aparticipantbreacheshis/hermemorandumof understanding,he/she
mayberemovedfrom theNWPP.
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Subclause(2) detailsadditionaltermsandconditionswhichmaybe includedin a
memorandumof understanding.If aparticipantcommitsan offence,engagesin
activitiesforbiddenby his/hermemorandumof understanding,suchasgambling,or
compromisestheoperationof theNWPP,protectionmaybe withdrawn. The
participantmustagreenot tojeopardisetheprotectionbeingprovidedandmustfollow
reasonabledirectionsgivento him/her by theCommissioner.Thesedirectionsmay
includeundergoingmedical,psychological/psychiatrictestswith theresultsbeing
madeavailableto theCommissionerandundergoingcounsellingfordrug and/or
alcoholproblems.

Thememorandumof understandingmustalsolist aperson’slegal/financial
obligations,includingmaintenancepayments,tax liabilities or anyotherdebtsand
includean agreementas to howtheseobligationsareto bemet. Detailsof any
financial supportto beprovidedby the Commissionermay alsobe includedin the
agreement.

In addition,theparticipantwill berequiredto discloseto theCommissionerdetailsof
any criminal chargesor civil or bankruptcyproceedingscommencedafterhe/she
enterstheNWPP.

Subclause(3) requiresthatthememorandumof understanding,or a variationto a
memorandumof understanding,is to be signedin thepresenceof anAFP memberor
astaffmemberwho holdsadesignatedposition.

Subelauses(4) and(5) statethataparticipantis to beinformedwhenthe
Commissionersignsthe memorandumof understanding,asthedateof signatureis the
dateon whichthewitnessis includedin theNWPPandbecomesa participant.

Subelause(6) allows amendmentsto bemadeto thememorandumof understanding
by varying,addingor removingclauses.Signatureof theamendmentis to be
witnessedin the sameway asthememorandumof understanding.(Seesubclause
(3)). Theamendmenttakeseffecton theday on whichit is receivedby the
participant.

Subclause(7) providesthat anamendmentto amemorandumof understandingmust
not removethemandatorymatterswhich mustbe includedin amemorandumof
understandingandwhich areset-outin subelause9(1).

Clause10 Inclusionof foreignnationalsin NWPPattherequestof foreign
lawenforcementagencies

Subclause(1) setsout theprocedureswheretheMinister receivesarequestfrom an
appropriateauthorityof aforeigncountryfor theinclusionof apersonwhois acitizen
or residentof thatcountryon theNWPP. If theMinister is satisfiedthatthereis
sufficientmaterialto supporttherequestandthatit is appropriateto do so,the
Minister is to refertherequestto theCommissioner.

Subclause(2) providesthatwheretheCommissionerreceivessucharequest 4
considerationfor placementis to bethe sameasfor awitness.

Subclause(3) enablestheCommissionerto seekadditionalmaterial to assessthe
application.

Subclause(4) setsout theproceduresfor placementof such apersonon theNWPP. 4
Theseproceduresare:

theCommissionerdecidesthatthe personis suitablefor inclusionon
theNWPP;and
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afterconsideringthe Commissioner’srecommendationthatthe
personbeincludedon theNWPPtheMinisterdecides,thatit is
appropriatein all thecircumstancesthatthepersonbeincludedin the
NWPP;and

theCommissionerhasenteredinto anarrangementwith the
appropriateauthorityfor the provisionof services,and

thepersonhasbeengrantedanentry visa

Subclause(5) coversmattersto be includedin thearrangementfor theprovisionof
serviceswith the appropriateauthority. Thesemattersincludethecostsof provision
of resourcesandtrainingcosts.

Clause11 Registerof participants

Subclauses(1) and(2) requirethe Commissionerto maintaina Registerof
participants,whichmay bekeptelectronically.

Subclause(3) setsout thematterswhichmustbekepton the Register,includingthe
old andnew identitiesof participants,their addresses,detailsof any convictionsand
thedateon which thepersonsceaseto be participants.

Subclause(4) statesthattheRegistermustalsocontaindetailsof anycircumstances
wheretheCommissionerhasgiven theparticipantpermissionundersection16 not to
disclosehis/herformeridentitywhereotherwisehe/shewould berequiredto do so.

Subclause(5) requirestheCommissionerto keeptheoriginal memorandumof
understandingfor eachparticipantandcopiesof anynew birthcertificatesissued
undertheNWPPandany permissionundersection16 not to disclosehis/herformer
identity. He/shemustalsokeepanydocumentsusedto establishanewidentity and
whichaformerparticipanthasbeenrequiredto returnundersubsection19(2). These
documentsareto bekeptin conjunctionwith theRegister.

Clause12 Accessto Register

Subclause(1) statesthataccessto theRegister,andthe documentsrequiredto be kept
in conjunctionwith theRegisteris restrictedto AFP members/staffmemberswho
holdor occupydesignatedpositionsandwho havebeenauthorisedby the
Commissionerto havesuchaccess.

Subclause(2) requirestheCommissionerto granttheCommonwealthOmbudsman,or
personauthorisedby him/herwho hastherelevantsecurityclearancesto haveaccess
to theRegisterandassociateddocumentsfor thepurposesof aninvestigationunder
Part III or IV of the Complaints(AustralianFederalPolice~Act 1981.

Subclause(3) statesthattheCommissionermayallow apersonotherthanaperson
coveredby subclause(2) to haveaccessto theRegisterandaccompanyingdocuments,
if he/sheconsidersthatit would be in the interestsof justiceto do so. Thepurposeof
thisclauseis to enable,forexample,thepoliceinvestigatingthe murderof a
participantto haveaccessto therelevantdocuments.

Subclause(4) requiresthattherelevantapprovedauthoritybeadvisedby the
Commissionerof anyaccessgrantedto theRegisterundersubclause(3), includingthe
nameof thepersonto whomaccesswasgranted,theinformationthepersonhad
accessto andthe reasonsfor theaccess.
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Clause13 Actionwhereawitnessesis includedin theNWPP

Subclause(1) requiresthat,while apersonis beingassessedfor inclusionin the
NWPPor oncetheyhavebeenincluded,theCommissionerwill takeanyactionwhich
he/sheconsidersnecessaryto protectthewitnessandhis/herownstaff.

Subclause(2) setsoutthe actionwhichmay betaken,includingapplyingfor any
documentswhichwould protector allow thewitnessto establishanewidentity.
Whilst the witnesscompletesthenecessaryforms for thenewdocuments,thepurpose
of this clauseis to enablethememberto the approachtherelevantagenciesfor the
document. It mayalsoincludeallowingmembersor staffmemberswhohold
designatedpositionwithin theAFP to useassumednameswhile carryingout their
dutiesunderthe NWPP. It may alsobenecessarytorelocatethe witness,provide
him/herwith accommodation,financial assistanceto meetreasonableliving expenses
andassistancein obtainingemploymentetc.

Subclause(3) precludesdocumentsbeingprovidedto awitnesswhichshowhim/her
to havequalificationswhichhe/shedoesnot haveor to beentitledto benefitsto which
he/shewouldnot otherwisebe entitled.

Subclause(4) requiresthat Commonwealthofficerswhoprovidedocumentsto enable
thecreationof anew identitymusthavean appropriatesecurityor positionof trust
clearance.

Clause14 Specialprovisionin caseof marriageof participant

Thisclauseis designedto assistparticipantswho havebeenprovidedwith anew
identityandwhowishto marryor re-marry. Underthe MarriageAct 1961,people
wishing to marrymustproduceall relevantdocumentsto thecelebrant.This could
causeconsiderabledifficulties for someparticipants,asit may notbe possiblefor
themto produceall the necessarydocumentationin their newnames.

Suchdocumentsshowthatthepersonis of marriageableageandthathis/herprevious
spouseis deador hasbeendivorced. If the Commissioneris satisfiedof theidentity
of theparticipantandthelegality of theintendedmarriage,the Commissionermay
presenta certificateto aRegistrarof Births, DeathsandMarriagesstatingthat he/she
hasreceivedevidenceof thesefactsfrom theparticipant.Thereis alsoan amendment
to theMarriageAct 1961intheScheduleto theBill.

Clause15 Dealingwith rights andobligationsof participant

Subclause(1) statesthat, whereawitnesshasoutstandingrights or obligations,the
Commissioneris to takereasonablestepsto ensurethatthemattersaredealtwith
accordingto law. Theseoutstandingrightsor obligationsmayariseunderlaw or
equity. If awitnessis subjectto legal restrictions,theCommissioneris to take
reasonablestepsto ensurethathe/shecomplieswith thoserestrictions.

Subclause(2) setsoutthe actionthatthe Commissionermay takewherea witnesshas
outstandinglegalobligations. Thisactionmay includeprovidingaparticipantwith
protectionwherehe/shehasto attendacourt or notifying aparty or possiblepartyto
legalproceedingsagainstawitnessthattheAFP will acceptprocessissuedon behalf
of acourtor tribunal andwill nominatea memberfor thatpurpose.

Subclause(3) providesthatif theCommissionerfinds thataparticipantisusing
his/hernewidentity to avoidobligationsincurredunderhis/herformeridentityor to
avoid complyingwith restrictionsimposedon the personunderhis/herformer
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identity, theCommissionershall notify thepersonin writing thathe/sheis satisfied
that this is so.

Subclause(4) providesthatunlesstheparticipantagreesto dealwith his/her
obligations,or complywith anyrestrictions,theCommissionermay takeany action
which he/sheconsidersreasonablynecessaryto ensurethattheydo so.

Subclause(5) statesthatin caseswhereanotherpersonis seekingto enforcerights
againstthepropertyof theparticipant,theCommissionermay informthepersonof
propertyownedby theparticipantunderhis/herformeridentity.

Clause16 Non-disclosureof formeridentity of participant

Subclause(1) statesthat aparticipantis notrequiredto disclosehis/herformer
identity in circumstanceswherehe or shewould otherwiseberequiredto do so under
Commonwealthlaw, if theCommissionerhasgiven him/herpermissionnot to do so.
The form of thesepermissionswill be in theRegulations.The purposeof thisclause
is to ensurethatthe Commissionerkeepsan oversightof whenparticipantsareto get
thebenefitof thisprotection.

Subclause(2)providesthat wheretheCommissionerhasgiven suchpermission,the
participantmay lawfully claim thathis/hernew identity is his/heronly identity.

Subclause(3)providesthatCommonwealthofficerswhohaveaccessto NWPP
informationor documentsmustnot discloseany suchinformation,exceptif
authorisedto do so by theCommissioner.Thisclausealsoappliesto former
Commonwealthofficers.

Subclause(4) enablesaparticipantnot to haveto revealhis/herformeridentity to a
Commonwealthofficer, if undercomplementaryState/Territorylegislationthe
Commissionerhasapprovedthatthey arenotrequiredto do so.

Subclause(5) providesthatregulationsmaybe madefor theissuingof aprescribed
form by whichthe Commissionermaypermitnon-disclosureof formeridentities
undersubclauses(1) and(4).

Subclause(6) defines“participant”for thepurposesof clause16. It includesa

participantor aformerparticipantwho retainshis/hernew identity.

Clause17 Specialcommercialarrangementsby Commissioner

The purposeof this clauseis to recognisethatit maybenecessaryfor the
Commissionertoenterinto specialarrangementswith apersonunderwhich a
participantmayobtainbenefitsunderacontractwithout thepersondisclosinghis/her
formeridentity. For example,whenapersonappliesfor insurance,thefailure to
makeafull disclosureof therequiredinformationcanresultin therejectionof aclaim
againstthe insurance.Thisclausewill facilitatespecialarrangementsbeingmadeto
deal with suchmatters.

Clause18 Cessationof protectionandassistance

Subclause(1) lists theconditionsunderwhich aparticipantceasesto beprotectedor
assistedundertheNWPP. Wheretheparticipantrequeststo beremovedthe
Commissionermustterminatetheprotection. Othergroundsforpossibleremoval
include - thecircumstanceswhichgaveriseto the needforprotectionceasingto exist,
thepersonbreacheshis/hermemorandumof understandingor anundertakinggivento
the Commonwealthor aState/Territory,thepersonrefusesto sign anamendmentto
his/hermemorandumof understandingor wheretheparticipant’scontinuedplacement
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on the NWPPcannotbejustified on reasonablegrounds. Participantswhoknowingly
gavefalseor misleadinginformationto theCommissioneror whosebehaviouris
likely to compromisetheNWPPmay alsoceaseto beprotected.Evenwhereoneof
the groundsfor terminationhasbeenestablishedthe DeputyCommissionhasto beof
the opinion thatin all thecircumstancesprotectionandassistanceshouldbe
terminated.Circumstancesmay arisewherethegroundsfor terminationexistbut the
threat to theparticipantstill exists. In suchacaseprotectioncouldbe still required.

Whereaparticipantis removedfrom the NWPP,aDeputyCommissionermustmake
this decision. This requirementis to enabletheparticipantto appealto the
Commissioneragainstatermination.

Subclause(2) requirestheDeputyCommissionerto take reasonablestepsto notify the
participantof his/herdecisionunderparagraph(1 )(b) andnotify therelevantapproved
authorityof the decision.

Subclause(3) givestheparticipant28 daysafterreceivingthe noticetoappealto the
Commissionerfor areviewof the decision.

Subclause(4) enablesthe Commissionerto uphold,dismissor vary the decision.The
participantmustbeadvisedin writing of that decision. Beforemakingthatdecision
he/shemustgivetheparticipantareasonableopportunityto statethegroundsof
his/herappeal.

Subclause(5) setsout whenassistanceis terminated.Differentproceduresare
necessarydependinguponwhethertheparticipant’swhereaboutsareknownor not
andif he/shehasappealedor not.

Subclause(6) requiresthatwheretheparticipantis aforeignwitnessthe
Commissionermustnotify theDepartmentof Immigration andEthnicAffairs, in
writing of thetermination.

Clause19 Restorationof formeridentity

Subclause(1) statesthatwhenaDeputyCommissionerhasdecidedto discontinuea
participant’splacementon theNWPP,he/shemay decideto restorethe participant’s
formeridentity.

Subclause(2) requiresthe DeputyCommissionerto takereasonablestepsto notify the
formerparticipantof his/herdecision.

Subclause(3) enablesaparticipantwhoseformeridentity aDeputyCommissioner
proposesto restoreto applyin writing to theCommissionerto reviewthedecision.

Subclause(4) requiresthe Commissionerto reviewthedecisionof the Deputy
Commissionerandmusteitherconfirm, varyor reverseit. Theparticipantmustbe
informed in writing by theCommissionerof his/herdecision. TheCommissioner
mustalsogive theparticipantareasonableopportunityto statehis/hercase.

Subclause(5) providesthatif the Commissioneror DeputyCommissionerhasnotified
aparticipantin writing thathe/sheis to berestoredto his/herformeridentity, the
participantmustreturn all documentsprovidedto him/herto establishanewidentity
within sevendaysof receivingthe notice. If he/shefails to do so withoutreasonable
excuse,apenaltyof 10 penaltyunits applies.
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Clause20 Provision of information to approved authorities

Thisclauseprovidesfor procedureswhich areto apply whentheCommissioneris
informedthataparticipant,whohasbeenprovidedwith anew identity, is under
investigationor hasbeenarrestedorchargedwith an offenceforwhich themaximum
penaltyis morethanoneyears’ imprisonment. In suchcases,theCommissionermay
releaseinformationto anapprovedauthority,suchasa Statepolice force,onthe
participant’snewidentity, locationandtheir criminal recordandfingerprints. In
addition,the Commissionermay alsoauthorisethemembers/staffmembersto be
interviewedby an officer from anapprovedauthorityor by anothermemberof the
AFP.

Clause21 Officers protectedfrom suitin respectof decisionsunder Act

Thisclausesdealswith legalliabilities. The Commissioneror his/herdelegatesand
otherpersonsperformingfunctionsin connectionwith theNWPParenot liable to
civil or criminalproceedingsunderCommonwealthlaw in relationto actionsdoneor
omittedin good faith in theexerciseof apowerconferredby thisAct.

Clause22 Offences

Subclause(1) providesamaximumpenaltyof 10 years’imprisonmentfor the
unauthoriseddisclosureby apersonof the identity, locationor otherinformation
whichwouldcompromisethe securityof aparticipant.

Subclause(2) providesamaximumpenaltyof 5 years’imprisonmentfor aparticipant
or apersonwhohasbeenassessedfor inclusion in theNWPPwho, withoutthe
Commissioner’spermission,disclosesthefact thathe/sheis/wasaparticipantorwas
assessedfor inclusion in theNWPP. Thesamepenaltyappliesto aparticipantwho
revealsinformationon theworking of theNWPPor who disclosesinformationabout
anymember/staffmemberof theAFP involvedin theNWPP.

Clause23 Paymentsunder NWPP not able to be confiscated

Subclause(1) enablesthe Commissionerto certify in writing whatamountof money
hasbeenpaidto aparticipantundertheNWPP.

Subclause(2)providesthat thiscertified amountof moneyis not subjectto
confiscationor restraintor for thepaymentof pecuniarypenaltiesunderDivision 3
PartXII of the CustomsAct 1901.theProceedsof Crime Act 1987,theCrimes
(SuperannuationBenefits)Act 1989 or the AustralianFederalPoliceAct 1979.

Clause24 Restriction on issueof Commonwealth identity documents

Subsection(1) providesthatafter theendof 12 monthsafter the commencementof
theAct Commonwealthidentitydocumentsmustnot beissuedto apersonon a
State/Territorywitnessprotectionprogramunless:

thereis anarrangementin force betweentheMinister andtherelevant

StateMinister; and

acomplementarywitnessprotectionlaw is in forcein thatState.

Subsection(2)providesthat arrangementsmayincludetheproceduresfor issuingof
suchdocumentsandguidelinesfor theissuingof thosedocuments.
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Clause25 Delegation

Subclause(1) permitstheCommissionerto delegatehis/herpowersunderthis Act by
asignedinstrumentto adesignatedAFP officer or staffmembersubjectto the
exceptionsin subclause(3).

Subclause(2) statesthatadesignatedAFP officer or staffmembermay exercise
powersdelegatedby theCommissionerundercomplementaryStatelegislation.

Subclause(3) statesthattheCommissioner’spowersin relationto making
arrangementswith approvedauthoritiesfor inclusionof peoplein theNWPP(Clause
6); decidingwhetheror not apersonwill beincludedin the NWPP(Clause8);
allowingaccessto theRegisterandassociateddocumentsby anominatedperson
(subclauses12(2)&(3)); providingacertificatethatthepersonis eligible to marry
(Clause14);grantingpermissionto aparticipantor formerparticipantnot to disclose
theexistenceof apreviousidentity (Clause16); discontinuingaparticipant’s
protection(Clause18);anddisclosinghis/herpreviousidentityandwhereaboutsin
theeventof his/hercommittingacriminaloffence(Clause20); or disclosinga
person’scriminalconvictionswherehe/sheis called to giveevidencein criminal
proceedings,in his/hernewname(clause27)canonly be delegatedto aDeputy
Commissionerof theAFP.

Clause26 Commissionerandmembersnot to berequiredto disclose
information

Subclause(1) providesthatsubjectto subsection(3), exceptwhereit is necessaryto
do sofor thepurposesof the Bill, theCommissioneror amember/staffmemberisnot
requiredto produceanydocumentsor divulge to acourt, tribunal,Royal Commission
or anapprovedauthorityduringproceedingsor hearingsanyinformationwhich has
cometo his/hernoticein carryingout functionsundertheNWPP.

Subclause(2) providesthatsubjectto subsection(3), exceptwhereit is necessaryto
do sofor the purposesof theBill the CommonwealthOmbudsmanor memberof his
or herstaffnotrequiredto produceanydocumentsor divulge to acourt, tribunal,
Royal Commissionor anapprovedauthorityduringproceedingsor hearingsany
informationwhichhascometo his/hernoticein carryingoutfunctionsunderthe
NWPP.

Subelause(3) enablesamemberor a staffmemberto discloseto ajudgeor magistrate
the person’slocationandcircumstanceswherethatinformationis necessaryto
determineaproceeding,underCommonwealthlaw e.g.accessproceedingsunderthe
Family Law Act 1975. Theinformationmust beprovidedin chambersandcanonly
be given to thejudgeor magistrate.

Subclause(4) providesthatinformationgiven to thejudgeor magistrateunder
subclause(2) canonly bedisclosedin accordancewith theAct.

Subclause(5) makesspecialprovisionfor thedisclosureof thefinancial support
arrangementsin the memorandumof understandingunderclause9(2)(f) of theBill.
As sucharrangementscould beanissue,wherethewitnessis giving evidence,a
memberof theAFP maydiscloseto acourt, tribunal,aRoyalCommission,or an
approvedauthorityinformationrelatingto the financial supportarrangementbut not
so thatit could identify the location of theparticipantor prejudicethesafetyof the
witness.
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Clause27 Requirementwhereparticipant becomesa witnessin criminal

proceedings

Theclausedealswith the situationwhereaparticipantor formerparticipantwith a
criminal recordis to giveevidencein criminal proceedingin his/hernewidentity.

Subclause(1) requiresthat wherethepersonis to give evidence,the personis required
to notify theCommissioner.

Subclause(2) thenrequiresthe Commissionerto take appropriateaction. Thisaction
includesadvisingthecourt,theprosecutorandtheaccusedandhis/herlegal
representativeof theperson’scriminal record. Whilst subsection27(2) is in
discretionaryterms,it is intendedthatwherethepersonis called to giveevidencefor
theprosecution,in a seriousoffence,ieonein whichthereis arealpossibilityof a
gaolterm or substantialpecuniarypenalty,that thecriminal recordbedisclosedto the
properauthorities. It is not intendedthat thecriminal recordbedisclosedin other
cases,suchaswherethepersonis calledevidencefor theaccused.

Whereaperson’scriminal recordis disclosedhe/shewould needto begivena further
newidentity andrelocated.

Clause28 Identityof participantnot to bedisclosedin court proceedings
etc.

Unlessit considersthatit would becontraryto theinterestsofjustice,in asituation
wherethe identityof aparticipantin theNWPPis atissueor may bedisclosed,a
court, tribunal,Royal Commissionor othercommissionof inquiry musthold thatpart
of theproceedingsin privateandmustmakean orderfor thesuppressionof
publicationof evidenceto ensurethattheparticipant’sidentity is not disclosed.

Clause 29 Transitional

Subclause(1) statesthatAuthoritieswhich arenowprescribedauthoritiesunder
subsection8(2A) of the AustralianFederalPoliceAct 1979aredeemedto havebeen
declared“approvedauthorities”for thepurposesof this Act. -

Subclause(2) providesthatpersonswho were, immediatelybeforethe
commencementof theAct, in theAFP programknown as theWitnessProtection
Programbecomeparticipantsfrom thatdate.

Clause30 Reports and information for the Minister

Subclause(1)requirestheCommissionerto keeptheMinister informedof thegeneral
operationof the NWPPandtheexerciseof his/herdiscretionunderclause27.

Subclause(2) requirestheCommissioner,in consultationwith theMinister, to prepare
anannualreportforParliamenton thematterscoveredby subclause(1) but not in a
mannerthatprejudicesthe effectivenessor securityof theNWPP.

Clause31 Amendmentsof other Acts

ThisclausedetailstheActs whichareamendedin the Schedule.

Clause32 Regulations

Thisclauseallows theGovernor-Generalto makeregulationspermittedto be
prescribedandrequiredto give effect to theAct.
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Schedule

TheScheduleto theBill makesconsequentialamendmentsto theAdministrative
Decisions(JudicialReview)Act 1977,the AustralianFederalPoliceAct 1979,and
the MarriageAct 1961.

Theeffectof theseamendmentsis:

to exemptdecisionsrelatingto the NationalWitnessProtectionProgramfrom

reviewunderthe Administrative Decisions(JudicialReview)Act 1977:

to therepealthearrangementprovisionswith approvedauthoritiesin
subsection8(1) of theAustralianFederalPoliceAct 1979 astheywill be
relocatedin Clause6;

to amendthesecrecyprovision(s.60A) in theAustralianFederalPoliceAct
1922 to enablethe Commissionerto authorisethe members/staffmembersto
be interviewed,for example,by an officer from theCommonwealth
Ombudsman’soffice in relationto aninvestigationunderthe Complaints
(AustralianFederalPolice)Act 1981 or by astatepoliceofficer ina murder
investigation;

to enablethe Commissionerto issueacertificatewhicha Registraror marriage
celebrantcan treatassatisfyingthe requirementsof section42 of theMarriage
Act 1961 asto the identityandmaritalstatusof the parties.
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