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LEGAL PROFESSION PRACTICE (SOLICITORS’ DISCIPLINARY
TRIBUNAL) BILL.

N O T E S  O N  C L A U S E S .

CLAUSE 1 is a provision in the usual form  as to the short title, citation o f  the I c g a /  
yjct 1958 as the Principal A ct, and com m encem ent o f  the provisions o f  the A ct to be hxed by one or m ore 
proclamations.

CLAUSE 2.

(1) proposes the insertion o f  a new section 2A in the Principal Act. This is a general inter
pretation provision which will replace definitions o f  limited application in various provisions o f  the Act. 
In view o f  new provisions in the Bill, it includes new definitions o f  " president ", " tribunal ", and " vice- 
president ".

(2) m akes consequential am endm ents o f  sections 13 and 14 o f  the Principal Act, which deal 
with the Council o f  Legal Education. The former definition o f " council " did not apply to these provisions, 
and because o f  the change proposed by clause 2 (1) it is necessary to distinguish between the Council o f  Legal 
Education and the C ouncil o f  the Law Institute o f  Victoria.

CLAUSE 3.

S'MW/awjg (1) am ends section 15 (1) o f  the Principal A ct in three ways.
Paro'g/'qp/; (a) extends the existing definition o f  m isconduct " to include various acts or 

om issions by a solicitor, as follow s :—
(i) breaches o f  the A ct or rules or regulations made under section 88A ;

(ii) charging o f  excessive costs ;
(iii) m aking o f  certain statem ents o f  fact know n to be false ;
(iv) fa ilu re  in  performing any w ork  in connexion with his practice which constitu tes a

gross breach o f  his duty to his client or the cou rt;
(v) failure to com ply with undertakings given to the secretary, council or Tribunal ;

(vi) failure to  apply for a practising certificate not later than three m onths after the
statutory time where the solicitor intends to practise during the fo llow ing year ;

(vii) failure to lodge a report o f  the annual audit o f  trust accounts not later than three
m onths after the statutory time ;

(viii) failure to com ply within the statutory time with a requirement by the secretary in
relation to proceedings for m isconduct.

(6) repeals interpretations included in proposed section 2A (clause 2 (1 )) ,  together 
with the definition o f "  chairman " which is unnecessary for the purposes o f  the am ending provisions  
in th e  Bill.

faro'gmp/z (c) inserts a new interpretation o f  " solicitor ". Proceedings before the Tribunal 
constituted by proposed section 27 (clause 7) are confined to solicitors, and it is necessary to define 
what the word " solicitor " means.

(2) proposes the re-enactm ent, as sub-section (2) o f  section 15, o f  the existing provisions o f  
section 28 (4) o f  the Principal A ct— this provides that it shall be m isconduct for a practitioner to agree with
his client to  accept part o f any  a m o u n t received by the client in p roceed ings in stitu ted  o r co n d u c ted  by the 
practitioner fo r the client.
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CLAUSE 4 inserts a new section 17A in the Principal A ct. This m akes it an object o f  the Law Institute 
to prom ote and encourage the use by solicitors o f  eihcient m ethods o f  accounting and ofhce management 
and confers power on the institute to take various steps to carry that object into effect.

CLAUSE 5 deals w ith m em bership and qualifications for m em bership o f  the C ouncil o f  the Law 
Institute.

(1) proposes three am endm ents o f  section 21 o f  the Principal Act. This section provides, 
am ongst other things, that the council shall consist o f  the A ttorney-G eneral, the presidents o f  various law 
associations and 18 other elected members o f  the institute.

faragra;)/! (a) o f  the sub-clause substitutes, for the existing provisions o f  section 21 (1) (c) 
for the election o f  18 " other " m embers, a provision w hich will allow  the number o f  elected members 
to be determined by the by-laws o f  the institute.

Paragraph (6) am ends section 21 (2) w hich allow s the by-laws to provide for a casual vacancy 
in the ofhce o f  elected m em bers o f  the council to be filled by the council. This does not allow  the 
filling o f  casual vacancies in relation to law associations, and so this paragraph o f  clause 5 (I) 
substitutes for the words " elected m em ber o f  the council " the words " m em ber o f  the council 
other than the A ttorney-G eneral

(c) am ends section 21 (3) w hich requires seven members for a quorum  o f  the 
council. In the light o f  the proposal in paragraph (a) that the number o f  elected m embers be fixed 
by the by-laws, the present paragraph proposes that the num ber o f  m em bers required for a quorum 
be also fixed by the by-laws.

(2) proposes the am endm ent o f  section 2 4 , w hich enables the Law Institute in general 
m eeting to make by-laws.

Paragra/z/z (a) o f  the sub-clause substitutes for the existing provisions o f  section 24 (1) (g), 
in relation to the election o f  mem bers o f  the council and related m atters, three paragraphs (e), 
(ga) and (g6). The substantive changes proposed are in respect o f  the nom ination o f  members of 
the council, and the fixing o f  the num ber o f  the quorum , and are in line with the amendments 
contained in sub-clause (1) o f  the present clause.

P^ra^zap/z (6) proposes the insertion o f  new sub-sections (3) to (9) o f  section 24, to ensure 
the laying before Parliam ent o f  by-laws m ade under proposed section  24 (1) (g), and to provide 
for their d isallow ance by Parliam ent.

ẑ/6-g/<?zz6T.y (3) azrr/ (4) arc transitory provisions designed to ensure the legal continuance o f  the Council 
o f  the Law Institute despite any reconstitution under the am ending provisions, and to  ensure the continuance 
in ofhce o f  the persons constituting the council.

C la u s e  6 proposes th e  insertion o f  a new section  21 a  to  make provision fo r absences o f  the president 
or secretary o f  the institute. In the absence o f  the president, the vice-president, or in his absence a person 
nom inated in writing by the president, is to exercise the powers and perform the duties o f  the president. In 
the absence o f  the secretary, his powers and duties shall be exercised and performed by the person acting 
as secretary.

CLAUSE 7 substitutes for sections 27 to 32 o f  the Principal A ct a new set o f  provisions dealing with 
disciplinary matters. The new provisions, sections 27 to  32p, provide as fo llow s:—

PROPOSED SECTION 27 :
6'z/6-^ggtzorz (1) provides for the constitution o f  the Solicitors' D isciplinary Tribunal.
5"w6-j;gc//o/z (2) provides for the Tribunal to be appointed from a panel consisting o f  the inembers 

o f  the C ouncil o f  the Institute, such number o f  solicitors appointed by the council as it thinks 
ht and not more than three persons (not being practitioners) appointed in the. public 
interest by the A ttorney-G eneral.

6"w6-.ygg/zb/z (3) provides for the term o f  ofhce, re-appointm ent and rem oval from  ofhce of 
solicitors appointed under sub-section (2).

6"zY6-jggiW (4) contains provisions, in relation to lay persons appointed by the Attorney-General 
under sub-section (2), similar to the provisions o f  sub-section (3).
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(5), (6) (7) deal w i±  ihe procedure for assigning persons from  the panel
specified in snb-section (2) to constitute the Tribunal. In the case o f  a preliminary hearing 
the president is to assign one person, being a m em ber o f  the council or a solicitor appointed  
by the council.

In the case o f  a sumrrary hearing, the president is to assign three persons, being 
m embers o f  the council or solicitors appointed by the council. In the case o f  a t'ull hearing, 
the president is to assign five persons f ic m  the panel, one o f  w hom  shall be a person  
appointed by the Attorney-G eneral.

(8) (9) provide for the case where a member o f  the Tribunal is unable to perform
his duties. In that event the president m ay assign from the panel another person w ho has 
the sam e qualifications as the member in w hose place he acts.

5"7/6-.yec/70/7 (10) provides for the members present at a m eeting o f  the Tribunal to elect a chairman.
6"776-jec/7077 (11) provides that the Tribunal shall not determine a question at a hearing unless 

all o f  the members required to constitute the Tribunal for that hearing are present.
5"7Y6-Jcc/7077̂  (12) to (16) deal with matters o f  procedure at hearings o f  the Tribunal— the chairman  

to preside ; questions to be determined by a majority o f  votes ; voting rights o f  the chairman ; 
the discretion o f  the Tribunal to regulate its own procedure subject to the provisions o f  the 
section and rules o f  the Supreme Court.

6"wWec/70/7 (17) applies to proceedings o f  the Tribunal certain provisions o f  the Evidence Act 
and rules or orders made under section 20 (4) o f  that A ct, as if  the Tribunal were a board  
appointed by the G overnor in Council.

6'w6-A'ect7077 (18) requires a m inute book o f  hearings o f  the Tribunal to be kept.
6"w6-.yecr7077 (19) protects members o f  the Tribunal from actions in respect o f  decisions or acts 

under the authority o f  the A ct.
S"w6-:yec/7077 (20) requires a member o f  the panel who has a pecuniary or other interest in a matter 

referred to the Tribunal to declare his interest to the president o f  the Law Institute and 
provides that he shall not be assigned to be a mem ber o f  the Tribunal hearing the matter.

5"w6-.yec/70M (21) provides that an act or decision o f  the Tribunal is not invalid by reason only  
o f  a defect or irregularity in the appointm ent or assignm ent o f  a member.

6"M6-jec/7077 (22) applies in relation to the Tribunal section 4 o f  the fEro/zg.y ,1c/ 1958, which 
protects from  legal action a person publishing a fair and accurate report o f  certain legal 
proceedings, except matters o f  an obscene or blasphem ous nature or proceedings which  
the presiding othcer pronounces it im proper to publish at som e stage before they are
concluded.

P ro p o se d  S e c t io n  28 sets o u t th e  p rocedu re  in re la tion  to  a com plaint o f  m isconduct o f  a so licitor.
( 1) provides that a person aggrieved by reason o f  alleged m isconduct o f  a solicitor  

rhay m ake a written com plaint to the secretary o f  the Law Institute.
6"w6-.ygc/7o/z (2) em powers the secretary to investigate any question concerning alleged m isconduct 

o f  a solicitor, either upon receiving a com plaint or o f  his own m otion. The sub-section  
em pow ers the secretary  to  o b ta in  reports , and

(a) require the solicitor to furnish an explanation within a specified time ;
^  require the solicitor to  produce within a specified tim e docum ents the secretary 

believes relate to the alleged m isconduct ;
(c) require the solicitor, subject to the written approval o f  a member o f  the Council o f

the Institute, to attend before him and furnish an explanation..
.Sw^-^ec/zoM (3) provides that a person shall not be required by reason o f  sub-section (2) to produce

docum en ts which he would n o t be com pellab le to  p roduce  to  a  cou rt.
6"wWgc/70M (4). W here after investigation and consideration o f  any explanation the secretary 

is o f  opinion that the solicitor is guilty o f  m isconduct he may refer the matter to a preliminary 
hearing, summary hearing or full hearing o f  the Tribunal.



(5) provides that the secretary m ay refer to the Tribunal any m atter o f  misconduct 
by a solicitor described in section 84 (1) instead o f  cancelling or suspending the practising 
ccrtihcate o f  the solicitor or refusing the solicitor's application for a practising certificate 
as he is em powered to do under secUon 84 (1) o f  the Act ; and he may also refer to a full 
hearing o f  the Tribunal an application for a practising certificate, where it appears to him 
that the application should be refused pursuant to section 81 (2). Section 81 (2) provides 
that a practising certificate shall not be issued to a solicitor w ho has not lodged a report 
in relation to his trust account (that ob ligation is im posed by section 81 (1)) or has lodged 
the report but the report d iscloses a deficiency in his trust account. Sub-section (S) 
provides that, where any o f  the above m atters are referred to a full hearing o f  the Tribunal, 
the secretary shall give to the solicitor concerned notice o f  the referral and o f  the grounds 
for it.

(6) provides, in effect, that the secretary does not have to refer an application for 
a practising certificate to a full hearing o f  the Tribunal, although section 81 (2) o f  the 
A ct operates to prevent the issue o f  a certificate, if  paragraph (6) o f  section 81 (2) a p p lies; 
that is to say if  the reason why the certificate cannot be issued is that the solicitor has 
failed to lodge a report in relation to his trust account.

(7) provides that—
{a) where a person  has been served with a notice u nder  section 84 (3) o f  the  proposed 

refusal, cancellation or suspension o f  a practising certificate ; and

(6) the matter is not one in which the certificate has been refused under section 81 (2) 
and it has not already been referred to a full hearing o f  the Tribunal—

if the person m akes a request within seven days after posting o f  the notice or any extended 
tim e allowed by the secretary for the matter to be referred to a full hearing o f  the Tribunal, 
the secretary shall so refer it.

(8) deals with cases where an application is m ade for a practising certihcate under 
section 85 (by a person w hose practising certificate has been suspended) or section 86 (by a 
person w hose practising certificate has been cancelled or w ho has been refused a certificate).

The follow ing provisions apply in such cases :—
(а) In the case o f  an application under section 86 the secretary is required to  refer the

application to  a full hearing o f  the Tribunal and in other cases has a discretion 
to do so ;

(б) The secretary is to give notice to the applicant that the m atter has been referred to
a full hear ing  o f  the T r ib u n a l  ;

(c) An applicant under section 85 w ho has not been served with such a notice may require 
the application to be referred to a full hearing o f  the Tribunal.

(9) em powers the council o f  its ow n m otion  to refer to a full hearing o f  the Tribunal 
a question as to the m isconduct o f  a solicitor and may appoint som e person to act on its
b eh a lf  in respect o f  the  hearing.

P ro p o se d  S e c t io n  29 deals w ith  m a tte rs  relating to prelim inary  hearings o f  the  T r ibuna l .  The 
paragraphs o f  the section provide as fo llow s :—

{a) T h e  secretary is to determ ine  the time and  place o f  the  hear ing  ;
(6) The secretary is to give to the solicitor and to each other party to the proceedings (including

the com plainant, if  any) at least fourteen days' notice o f  the time and place o f  the hearing
an d  p articu la rs  o f the  m a tte r  to  be h ea rd  ;

(c) The secretary m ay o f  his ow n m otion  or at the request o f  the Tribunal appoint a practitioner
to  investigate the m atter and present if  before the Tribunal ;
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(̂ 8) All parties to the proceedings and their counsel solicitors and agents shall be entitled to be 
heard by the Tribunal ;

(f) The Tribunal may adjourn any hearing and summ on the solicitor concerned before it ;
( y )  The Tribunal shall inquire into the matter and if all parties are present shall attem pt to 

achieve a settlement acceptable to them ;
(g) W here a settlem ent is m ade at a hearing—

(i) the settlem ent is final and binding on all parties and no appeal shall lie ;
(ii) theTribunai on request o f  a party shall make an]order giving eOect to the settlem ent;

(iii) an order by the Tribunal may require the solicitor concerned to pay m oney or to 
perform any thing or remedy any breach o f  an obligation, or m ay provide that 
no futher action shall be taken against the solicitor ;

(A) W here any party is not present or it appears to the Tribunal to be im possible to reach a 
settlem ent acceptable to all parties, the Tribunal may refer the matter to the secretary 
with such recom m endations as it thinks fit and shall report any findings o f  fact it m akes in 
relation to any proceedings against the solicitor which it recom m ends ;

(/) T he  secretary is to  consider any recom m endations by the  T ribuna l  and m ay take  no  fu ther  
action or refer the matter to a summary hearing or full hearing o f  the Tribunal.

P ro p o se d  S e c t io n  30 deals with m atte rs  relating to sum m ary  hearings o f  the T r ibunal.  T h e  substance  
of the provisions is as follow s : —

(a), (A) (e) contain provisions as to the time and place o f  the hearing, giving o f
notice to the solicitor and other parties to  the proceedings, the assignrnent o f  a 
p rac ti t ioner  to investigate and  present the m a tte r  to the Tribunal, and  the entitlem ent o f  
parties to be heard by the Tribunal. These provisions are sim ilar to paragraphs (a) to (̂ y) 
o f  p roposed  section 29, bu t in this instance the notice to the solicitor requires h im  to  show  
cause why he should  not be dealt with by the Tribunal.

ParogrnXf-y (c) make provision for a solicitor being aTorded an opportunity by the Tribunal
o f  giving an exp lana tion  and  raising relevant m atte rs  ; in reaching its decision the  T ribunal 
is to consider an explanation given or matters raised by the solicitor. 

fam grapA ( / )  requires the Tribunal to inquire into and decide upon the matter before it and 
em powers it to m ake an order  o f  one o f  the k inds specified in the paragraph. The secretary 
and the parties to the proceedings are to give effect to the decision o f  the Tribunal. 

Paragraph  (g) em pow ers  the  Tribunal to  decline to proceed with a  m a tte r  and  direct th a t  it be 
referred to a full hearing o f  the Tribunal.

PROPOSED SECTION 31.
(1) deals with matters relating to full hearings o f  the Tribunal.

Paragraphs (a), (A) and  (c) contain provisions consistent with proposed  sections 29 and 30 
in rela tion  to  the time and place o f  hearing, giving o f  notice to  the solicitor and  o ther  
parties to  the proceedings, the assignm ent o f  a practitioner to investigate and present 
the  m a tte r  to theTribunai, and the en t itlem ent o f  parties to be heard  by the Tribunal. 
In  this  case, w here the  conduc t is alleged to fall within certain  provisions o f  the 
P rincipal Act,  part icu lars  o f  the relevant provision are  to be given in the  notice. 

Paragraph {d) requires the T ribuna l  to  inquire into and decide u p o n  the  m atte r ,  and  
em pow ers the  T r ibuna l  to  make such o rder  as it thinks fit. W i th o u t  affecting the 
discretion o f  the Tribunal, the paragraph specifies a variety o f  provisions that may 
be contained in an  o rder— these range f rom  paym ent o f  a sum not exceeding 
$5,000 to a direction that no further action be taken against the solicitor. 

5"wA-.ygc//o/7.$ (2) to (5) contain provisions relating to practising certificates.
6'wA-fecfm/i (2) applies to  two classes o f  persons—

{a) persons w hose certificates are  cancelled or  suspended  by the  secretary or 
by o rder  o f  the  T ribunal ;



(6) persons whose applications For a certificate are refused by the secretary or by 
order o f  the Tribunal and whp im m ediately before th e  application either 
had a practising certificate that was in operation or was deemed under 
the section to hold a practising certificate.

A person in either class is deem ed to hold a practising certificate pending the 
determ ination o f  an appeal against the cancellation, suspension or refusal, or 
(if he does not appeal) pending the expiration o f  the tim e limited by the Act for 
an appeal unless the person or body which made th e  cancellation suspension or 
refusal, or the Supreme Court on the appeal, otherwise orders.

(3) provides that, in the case o f  a person to w hom  sub-section (2) applies, 
where he does not appeal within the tim e limited by the Act or where his appeal 
is unsuccessful, he shall thereafter be deem ed not to hold a practising certificate, 
unless the Supreme Court on determ ining the appeal, or (where there is no appeal) 
the C ouncil o f  the Law Institute or the secretary, otherwise orders.

(4) provides that a person or body m aking an order that a person shall be 
deem ed to hold, or not to hold, a practising certificate shall have regard to whether 
or not the prescribed fee, if  any, the contribution to the Solicitors' Gurarntee Fund 
in respect o f  the application for a practising certificate and any levy payable by the 
person concerned have been paid.

(5) requires that the practising fee and contribution paid upon an application 
for a practising certificate that is refused by order o f  the Tribunal shall be returned 
to  the applicant.

P r o p o s e d  S e c t io n  32 sets o u t  the  p rocedure  rela ting  to appeals  from  sum m ary  hearings o f  the 
T ribunal.

(1) enables a person aggrieved by an order o f  the Tribunal at a summary hearing to 
appeal to a full hearing o f  the Tribunal within 21 days after receiving from  the secretary a 
copy o f  the order.

Sub-section (2) requires notice o f  the  appeal  to  be in writing and  to  sta te  the grounds o f  appeal.
(3) requires the appellant within two days after lodging the notice o f  appeal to serve a

copy o f  the  notice upon each o the r  pa r ty  who appeared  at the sum m ary  hearing.
Subsection  (4) requires the  secretary, u p o n  receiving notice  o f  the  appeal ,  to  refer the  matter 

forthwith to  a full hearing o f  the Tribunal.
(5) sets out the procedure in relation to a full hearing under this section.

(a), (6) (c) contain provisions as to determining the tim e and place of
hearing, notices in respect thereof and the right o f  parties to be heard similar to 
provisions in proposed section 30 in relation to summary hearings o f  the Tribunal.

faragrap/) ((/) enables the Tribunal to proceed with the appeal in the absence o f  the
appellan t.

faragrap/z (e) provides for the appeal to  be by way o f  a re-hearing and em powers the 
Tribunal to m a k e  such order ,  including an order  as to  costs, as it th inks  fit.

faragrapA ( / )  m akes the decision o f  the Tribunal final and conclusive.

P ro p o se d  S e c t io n  32a deals w ith  appeals  f rom  an  o rder  m ade  by the  Tribunal at a full hearing, 
o the r  than an order  un d er  p roposed  section 32.

(1) aac  ̂ (2) entitled a person aggrieved by an order m ade by the Tribunal at a full 
hearing.(other than an order under section 32) to appeal to a judge o f  the Supreme Court
w i th in '21 days after receiving a copy o f  the  order. T he  appe llan t  is to  serve a copy  o f  the 
notice o f  appea l on  the  secretary o f  the  Law Ins ti tu te  and  on  each par ty  (o ther  th a n  the 
institute) w ho appeared at the full hearing within two days after lodging the appeal with 
the  court,
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(3) provides for the appeal to be in the nature o f  a re-hearing, ^ v es  to the judge aU 
the powers o f  the Tribunal at a full hearing and provides that his decision shall be hnal and 
w ithout appeal.

PROPOSED SECTION 328 Contains m iscellaneous provisions affecting hearings o f  the Tribunal.
(1) excludes from  preliminary or summayy hearings any person other than the 

m em bers o f  the Tribunal, the parties to the proceedings and their counsel solicitors and  
agents, and any other persons authorized by the Tribunal to  be present.

(2) provides that full hearings are to be held in public unless the Tribunal considers 
that in the interests o f  justice a hearing or part o f  it should be held in private.

(3) gives the Tribunal power (which it must exercise if  so required by any party to the 
proceedings) to order all witnesses, other than the com plainant, the practitioner concerned  
and any witness under exam ination, to remain outside the hearing until required to give 
evidence.

(4) aW  (5) deal with orders prohibiting publication o f  a report o f  the w holq.or part 
o f  proceedings at a full hearing o f  the Tribunal.

(4) em powers the Tribunal to m ake such an order on the application o f  
any party.

(5) sets out the periods during which such an order is to continue in force.
(6) creates an offence, with a m axim um  penalty o f S500, o f  knowingly disobeying an

order under sub-section (3) or sub-section (4).

PROPOSED SECTION 32c contains general provisions relating to decisions and orders o f  the Tribunal.
(1) provides for the publication o f  a notice in the official journal o f  the Law Institute 

o f  specified particulars where the Tribunal m akes an order at a full hearing or summ ary
hearing. , . rr

(2) requires the secretary, unless the Tribunal otherwise orders, to file in the office 
o f the institute a copy o f  any order m ade by the Tribunal.

(3) requires the service on each party to proceedings before the Tribunal o f  a copy  
o f  any order made in the proceedings.

Sub-section  (4) enables an order  o f  the Tribunal to be enforced as if  it were an  o rder  of the 
S uprem e C our t .

(5) requires penalties paid or recovered by the institute to be paid into the Solicitors 
G uarantee Fund.

P ro p o se d  S e c t io n  32d em pow ers  the judges of  the S uprem e C o u r t  to  m ake  rules w ith  r e sp e c t  to  the 
nractice and procedure o f  the Tribunal, appeals against its orders and e n fo r c e m e n t^  them . Section 27 
of the S'wpreme Cof/r/ /jet 1958 (which provides for disallowance o f  rules o f  court by Parliament) is applied  
to rules m ade  u nder  section 32o.

PROPOSED SECTION 32s provides for im m unity o f  the Secretary from action in respect o f  anything  
done by or under authority o f  Part III. o f  the Act.

PROPOSED SECTION 32p.
(1) enables the Attorney-G eneral to appoint a lay observer to exam ihe an^ repeat to  

him and the Law Institute upon written allegations by or on b eh a lf o f  m em bers of the 
public as to the m anner in which com plaints against solicitors are dealt w ith by the 
institute, its council, the secretary or the Tribunal, and to advise in relation to any matter 
referred to him by the Attorney-G eneral.

(2) ;
fgragrap/i (a) deals with the appointm ent, removal, and rem uneration o f  the lay ob serv^ , 

perform ance o f  his functions, and related matters. Provision is m ade for him to be 
furnished with inform ation by the institute, a member o f  its council, the secretary 
or the Tribunal. The lay observer is required to report annually to the 
Attorney-G eneral.



foragrop/? (6) requires any person or body referred to  in paragraph (o) to consider any 
report or recom m endations received from the iay observer and notify him  o f  action 
taken.

jParagmp/z (c) requires the provision o f  inform ation sought by the lay observer within 
the tim e he specifies.

f  arogmp/z ((0  deals w ith the rem uneration o f  officers appointed to assist the lay observer 
and related matters.

fam grqp/z (g) provides for the rem uneration o f  the lay observer and his s;taff and the 
expenses o f  perform ing his functions to be m et initially from  the C onsolidated Fund 
and ultim ately to be repaid from  the Solicitors' G uarantee Fund to the Consolidated 
Fund.

fam gm p/z ( / )  provides for the presentation to Parliam ent by the A ttorney-G eneral of
copies o f  reports from  the lay observer.

CLAUSE 8 m akes a series o f  am endm ents o f  the Principal Act.
faragrap/z (a) repeals various provisions o f  the Principal Act which will be replaced by the 

disciplinary provisions in the Bill.
Paragmp/z (6) m akes a consequential am endm ent o f  the Table in section 1 o f  the Principal Act.
Paragmp/z (c) substitutes a new jec/m/z 33 in the Principal Act. The existing section provides 

for application to be m ade to the Supreme Court to strike the nam e o f  a practitioner o(f
the roll or to require a practitioner to answer allegations contained in an affidavit.

The substantive changes m ade by the new section are—
1. Substitution o f  references to the Tribunal established by proposed section 27 for

references to the " Statutory C om m ittee " (created by the existing section 27), which 
is abolished by the  Bill.

2. The new provision in proposed section 33 (1) (c), which deals specifically with
practitioners w ho act or practise solely as barristers or w hose nam es appear on 
the Bar roll.

3. The new provisions in proposed sections 33 (2) (c) and 33 (3) to (7), which provide for a
Special D isciplinary Tribunal in relation to barristers. They set out the relevant 
procedure, and apply to hearings o f  the Special D isciplinary Tribunal various 
provisions relating to the Solicitors' D isciplinary Tribunal.

Paragraph (d) m akes  am endm ents o f  section 38 (2) in consequence o f  the  abol i t ion  o f  the Statutory 
Com m ittee.

fam grqp/z (e) repeals certain interpretations in section 51 (1), having regard to the interpretations 
in proposed section 2A (clause 2 o f  the Bill) and the abolition o f  the Statutory Comm ittee.

- famgrop/z.; ( / )  (g) am end section 53 o f  the Principal Act. This section (which was inserted
in the A ct in 1976 by A ct N o . 8954) established in the Solicitors' G uarantee Fund several 
accounts, including the Incom e Suspense A ccount. This account m eets, zh/er a/zo, expenses 
o f  adm inistration o f  the existing provisions relating to the Statutory Com m ittee.

Paz-agz-a/z/z ( / )  o f  this clause o f  the Bill inserts in section 53 (3) o f  the A ct a new paragraph 
(6a). This w ill require any penalties paid or recovered under the new disciplinary 
provisions to be paid to the credit o f  the Incom e Suspense A ccount.

Paragrq^z/z (g) am ends section 53 (4) w hich deals with debits against the Incom e Suspense 
A ccount. The am endm ents consist of—

1. T h e  inse rt ion  o f  a  new paragraph (ba) w hich  will deb i t  to the  ac coun t  the  am ount 
to be repaid to the C onsolidated Fund from  the Solicitors' G uarantee Fund 
in respect o f  salary and expenses o f  the lay observer and his staff under 
p ro p o sed  section 32f.
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2. T he insertion o f  a new (66) which w ill debit to the account the expenses
incurred by the institute or its council in im plem enting proposed section 1?A 
which is designed to im prove solicitors' m ethods o f  ofhce m anagem ent 
and accounting— the new paragraph is proposed on the basis that the schem e 
o f  proposed section 17A will reduce the risk o f  loss to clients by reason o f  
m ism anagem ent.

3. The replacem ent o f  the existing paragraph (c) by a provision w hich is consistent
with the new disciplinary provisions in the Bill.

(6) (;) amend section 80 o f  the A ct which requires a solicitor who
intends to practise in the follow ing year to apply for a practising certificate.

U nder propofeaf fec/m n 31, the Tribunal may make orders affecting the entitlem ent 
o f  a person to ap p ly  for a practising certificate or lim iting the capacity in 
which he may practise as a solicitor.

faragm p /i (y) am ends section 82 o f  the A ct, which also deals with applications for 
practising certificates. The paragraph inserts a reference in this section to any 
order o f  the Tribunal for the reason m entioned in the notes relating to paragraphs
(6) and ( /).

fam grapA j (A:) ( /)  amend section 84 o f  the A ct, which sets out the grounds on
which the secretary may refuse to issue, cancel or suspend a practising certificate, 
and also deals with certain related matters. The am endm ents proposed by these 
paragraphs are either drafting am endm ents or are consequential upon other 
am endm ents m ade by the Bill ; the details are—

fam grap /i (A) am ends section 84 (1)— by substituting for paragraphs (e) and 
( / )  new paragraphs consistent with the disciplinary provisions contained in 
the Bill. The paragraph also am ends section 84 (3) to require the secretary 
to give to a solicitor w hose application for a practising certificate is refused 
pursuant to section 81 (2) notice o f  that fact.

faragm pA  ( /)  repeals certain words in section 84 (10) o f  the Act in consequence 
o f  the repeals effected by paragraph (a) o f  this clause o f  the Bill.

faragrap/?.; (ai) aa^f (a). Section 84 o f  the A ct provides that a person w hose practising  
certificate has been cancelled or suspended may apply for a new practising  
certificate. For the same reason as other practising certificate provisions o f  the 
A ct have been m ade subject to any order o f  the Tribunal, paragraph (ai) m akes a 
like am endm ent to section 85.

fam grapA  (a) re-enacts section 85 (2) o f  the A ct, om itting only references to the 
council, in the light o f  the powers in relation to practising certificates conferred  
upon the Tribunal by the Bill.

fam grppA (o) am ends section 86 o f  the A ct by m aking the provisions o f  that section  
subject to any order o f  the Tribunal. This is another am endm ent consequential 
upon the conferring o f  power on the Tribunal to m ake orders in relation to  
practising certificates.

farag/-pp6.y (p) aaJ' (p) m ake am endm ents to section 87 o f  the A ct consequential upon  
earlier provisions o f  the Bill relating to disciplinary matters.

foragrpp/z (r) m akes several am endm ents to section 95A (1) (6) o f  the A ct. The 
am endm ents are consequential upon the new disciplinary provisions contained in
earlier clauses o f  the Bill.

1911/77— 2
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(j) increases Trom $i,OCO to S5,0C0 the m axim um  m onetary penalty which 
m ay be im posed by llie Supreme Court on praciiiioners guilty o f  m isconduct. The 

am endm ent is to section 99 o f  the Act.

CLAUSE 9 makes several am endm ents to section 84 o f  the A ct which sets out grounds on which the 
secretary may refuse to  issue, cancel or suspend a practising certificate, and also deals with certain related 
matters. The am endm ents proposed are either drafting am endm ents or are consequential upon other 
am endm ents made by the Bill in relation to professional indem nity insurance ; the details are—

(1) am ends section 84 (1) by substituting a new paragraph (o) to m ake better provision 
in relation to bankruptcy or the like o f  a person w ho holds or has applied for a practising certificate.

(2) inserts in section 84 (I) o f  the A ct a new paragraph (ga) consistent with the provisions 
in clause 10 o f  the Bill relating to professional indem nity insurance.

(3) am ends section 84 (1) (;) o f  the A ct by om itting from  that paragraph the words
" pattern o f" . The com bined effect o f  this am endm ent and the am endm ent contained in sub-clause (4)
is to redefine the kind o f  conduct referred to in section 84 (1) (f).

(4) inserts a new sub-section (lA ) in section 84 o f  the A ct describing the type o f  conduct
referred to in section 84 (1) (/).

CLAUSE 10 proposes the insertion o f  a new section 88A in the A ct in relation to a com pulsory scheme 
o f  professional indem nity insurance. The main features o f  the p m p o W  fcc/m n 88A are—

(1) au th orizes the institute to enter in to an arrangm ent with authorized insurers to
provide for solicitors and former solicitors professional indem nity insurance.

(2) and (3) provide for matters to be included in an arrangem ent under sub-section (1), 
and for an arrangem ent under sub-section (1) to be rescinded or varied.

(4) em powers the G overnor in C ouncil on the recom m endaiton o f  the council o f  the 
institute to m ake regulations with respect to various aspects o f  the insurance scheme.

(5) defines " authorized insurers " and " professional indem nity insurance " for the 
purposes o f  .yec/mn 88A.

(6) provides in effect that the 88A is not to impair the operation of
section 71, which enables the council o f  the institute to obtain indem nity insurance againt liability to pay
claims under P a r t  V. o f  the Act.

CLAUSE 11 am ends section 90 o f  the A ct which prohibits a person from  practising as a solicitor
unless he is a " p ra c titio n er"  ''defined in effect by section 51 (1) o f  the A ct as a person w ho has been
adm itted to practise and continues to be on the roll o f  practitioners o f  the Supreme Court) and holds an 
appropriate practising certificate.

The am endm ent proposed is the insertion o f  new (7) and (8) in section 90  to provide
a procedure by which the Supreme Court m ay m ake orders to restrain an unqualified person from  acting 
or practising as a solicitor or using a nam e or title im plying that he is qualified or hold ing h im self out as 
qualified to practise as a solicitor.

CLAUSE 12 am ends D iv ision  7 o f  Part V. o f  the A ct to enable the Supreme Court in certain 
circum stances to authorize a receiver to m anage the practice o f  the solicitor in order that any claim s of 
the solicitor's clients against the solicitor m ay be satisfied ; the details o f  the am endm ents are—

(1) am ends section 104B, which em powers the Supreme Court on  the application o f  the 
institute to  appoint a receiver o f  property o f  a solicitor in certain circum stances. A t present, paragraph (6) 
o f  the section deals w ith the case where through the " m ental or physical infirmity or death " o f  a solicitor 
a person is unable to obtain paym ent or delivery o f  m oney or other property. The am endm ent m ade by 
sub-clause (1) extends this provision  to the cases m entioned in the new sub-paragraphs (/7), (m ) and (iv) 
proposed to be inserted into section 104B. The sub-clause also m akes provisioii, by adding words at the 
end o f  section 104B, enabling the court to authorize the receiver to carry on or wind up the practice o f  the 
so lic ito r concerned .
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(2) inserts a new section 104GB in the Act. The new section specifies what may be done  
bv a receiver authorized by the court to carry on the practice o f  a solicitor. In addition, sub-sections (2) 
and (3) m ake provision  as to  how  m oneys received by the receiver in the course o f  m anaging the solicitor's  
practice are to be expended.

(4) and (5) m ake provision w ith respect to the powers o f  a solicitor w ho carries on  
another solicitor's practice on behalf o f  the receiver, and as to the rem uneration o f  a solicitor w ho does

this.
(3) am ends section 58 (1) o f  the Act, which em powers the C ouncil o f  the Institute to 

Hele(^ate certain o f  its powers to the C om m ittee o f  M anagem ent. This com m ittee m anages the 
adnunistration o f  the Solicitors' G uarantee Fund. The section at present enables the powers conferred on  
the council by certain provisions relating to receiverships to be exercised by the C om m ittee o f  M anagem ent, 
and the am endm ent enables the pow er conferred on the council by the .yect/b/z 104GB to agree 
unon the rem uneration o f  a solicitor acting on behalf o f  a receiver, to be delegated to the C om m ittee o f  
Management. The sub-clause, therefore, proposes the addition to section 58 (1) o f  the A ct o f  a reference 
to section 104GB.

(4) am ends section 104G (1) by inserting the words " practise or in that sub-section. 
As the sub-section stands, it relates only to the form er practice o f  a solicitor, and the am endm ent corrects 
what appears to have been an accidental om ission.

Sub-clause  (5) am ends section 104? by inserting new sub-sections (3), (4), (5) and  (6). A t  present, 
the section provides tl iat where, after  paym ent o f  all claims against a solicitor, there remains a surplus of 
moneys held by the institute, the institute shall pay the surplus to the solicitor. Problem s have arisen 
where solicitors cannot prove  their  en t i t lem ent to  all or  p a r t  o f  the surplus. T he  p ro p o sed  am en d m e n ts  
therefore provide tliat, to the extent that the solicitor can establish his entitlem ent to tlie surplus, it shall 
be naid to him, and any m oneys then rem aining are paid to the receiver o f  revenue and shall be treated as 
unclaimed m oneys for the purposes o f  Part II. o f  the Mo/reyj: /4c/ 1962. That part o f  the A ct
empowers the Treasurer to pay out m oneys credited to the U nclaim ed M oneys Fund to a person ^ o  can  
prove his entitlem ent thereto. The sub-clause also m akes a consequential am endm ent o f  section 104? (1) 
by adding a reference to section  104GB.

CLAUSE 13 contains three transitional provisions.
(1) is a provision in usual form  which is designed to preserve anything done under the 

Principal A ct p r io r  to  the  com m encem en t o f  the  p ro v is io n s in clause 7.
(2) is concerned w ith disciplinary matters. It provides, in effect, that the Principal A ct 

as in force im m ediately before the com m encem ent o f  proposed sections 27 to 32? shall apply to any d i^ ip linary  
proceedings in relation to charges, questions or matters referred or m ade to the council or the Statutory  
Committee before such com m encem ent.

(3) deals w ith the construction o f  references to  m isconduct in section 28 o f  the Principal
Act. It provides as follow s :—

fal where the m isconduct is alleged to have been com m itted before the com m encem ent o f  the 
provisions in clause 3 the reference is to be construed as a reference to m isconduct within  
the m eaning o f  section 15 o f  the Principal A ct as in force im m ediately before such  
com m encem ent ;

ib) w here the  m isconduct is alleged to have been com m itted  on  o r a fte r the  said com m encem en t—  
the reference is to be construed as a reference to m isconduct within the m eaning of section  
15 as am ended by the provisions o f  clause 3.
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