
PROBATE DUTY (APPLICATION) BILL 1978.

E X P L A N A T O R Y  M E M O R A N D U M .

C V a w a e  I .

This  clause con ta ins  the usual s ta tu to ry  provisions concern ing  the short title oF the Act and the date 
of com m encem ent.

2 .

This clause repeals those provisions in the  Dz/rj; Xcv 1977 ("  the 1977 Act ") relating to the
opera tion  o f  th a t  Act. They  arc replaced by o ther  provisions in clause 3 which are explained hereunder.

3.

T he  1977 Act abolished p ro b a te  du ty  in Victoria on  all p roper ly  passing to children o f  the deceased 
in respect o f  the estates o f  persons  dying on or  af ter  1 January ,  1978. Following the  decision o f  the 
C o m m o n w ea lth  G o v ern m e n t  to abolish  C o m m o n w ea lth  estate  du ty  on all p roper ty  passing to children 
of  the  deceased in respect o f  the  estates o f  persons dying on or  after 21 N ovem ber ,  1977, the Victorian 
G o v ern m e n t  gave an  u n d er tak ing  to in troduce am end ing  legislation so th a t  the Victorian legislation would 
also opera te  in respect o f  the estates o f  persons dying on or  after 21 N ovem ber ,  1977. Sub-clause (4) o f  
clause 3 gives effect to tha t  undertaking.

Provisions o f  the 1977 Act which do  not relate directly to the abolition  o f  p robate  du ty  on p roper ty  
passing to  children will con t inue  to apply  to the estates o f  persons dying on or  after I January ,  1978 (see 
sub-clause (3)).

Sub-clauses ( I ) and  (2) re-enact sections 1 (4) and 1 (5) o f  the 1977 Act to preserve the existing p rovisions 
so th a t  they m ay con tinue  to  apply  to  the estates o f  persons dying before 21 Novem ber, 1977 or before I 
January ,  1978 as the case m ay be.

Sub-clause (5) provides for sub-sections (4), (5) and  (6) o f  section 15, sections 38A and  38a o f  the 
/Jet 1962 ("  the  Principal Act ") to opera te  from  1 January ,  1978 irrespective o f  the da te  o f  

dea th  o f  the  deceased person. Sub-sections (4) and  (5) o f  section 15 relate to  fees for p roduc tion  o f  s ta tem ents  
in court ,  p repa ra t ion  o f  docum en ts  for certification by the C om m iss ioner  and  the m aking o f  copies or  extracts , 
while stib-section (6) enables the  C om m iss ioner  to dispose o f  s ta tem ents  after the  expira tion  o f  fifteen years 
from  the  da te  o f  dea th  o f  the  deceased person  to whose estate the  s ta tem en t relates. Sections 38A an d  38u 
are concerned  w ith  the  provision  o f  relief from hardship.

Clause 4.
Section II  (1) o f  the  Principal Act, which is m an d a to ry  in its opera tion ,  requires adm in is tra to rs  o f  

estates o f  deceased persons to  lodge detailed s ta tem ents  o f  assets, liabilities and o ther  prescribed inform ation.  
In respect o f  estates o f  persons dying on or  after 21 N ovem ber,  1977 there will be a large nu m b e r  o f  estates 
which will n o t  becom e dutiable , because they pass to the widow, w idower and  children o f  the deceased 
or to  o rganizations o r  for pu rposes  which com e within section 21 o f  the Principal Act.

T he  provision o f  in fo rm ation  on the existing basis for these estates to satisfy the requirem ents  o f  
section 11 (1) is unnecessary, onerous  and expensive. Clause 4 therefore am ends  section II to enable the 
C om m issioner  to dispense with the need to provide in form ation  which is considered to be unnecessary 
and  which may be costly to obtain.
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